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JUDGES 


OF  THE 

SUPREME  COURT  OF  ONTARIO 

DURING  THE  PERIOD  OF  THESE  REPORTS. 


APPELLATE  DIVISION. 

First  Divisional  Court. 

The  Hon.  Sir  William  Ralph  Meredith,  C.J.O. 
John  James  Maclaren,  J.A. 

James  Magee,  J.A. 

“ Frank  Egerton  Hodgins,  J.A. 

""  William  Nassau  Ferguson,  J.A. 

Second  Divisional  Court. 

The  Hon.  Sir  William  Mulock,  K.C.M.O.,  C.J.Ex. 
Robert  Franklin  Sutherland,  J.* 

Hugh  Thomas  Kelly,  J. 

Cornelius  Arthur  Masten,  J. 

Hugh  Edward  Rose,  J. 

HIGH  COURT  DIVISION. 

The  Hon.  Richard  Martin  Meredith,  C.J.C.P. 

" William  Ren  wick  Riddell,  J. 

“ Francis  Robert  Latchford,  J. 

William  Edward  Middleton,  J. 
Haughton  Lennox,  J. 

William  Alexander  Logie,  J. 

John  Fosbery  Orde,  J. 

“ Herbert  McDonald  Mowat,  J. 

Robert  Grant  Fisher,  J. 

* Mr.  Justice  Sutherland  died  on  the  23rd  May,  1922. 
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MEMORANDA. 


APPOINTMENTS  TO  THE  BENCH. 

On  the  7th  October,  1922,  Eobert  Smith,  of  the  Town  of  Corn- 
wall, in  the  Province  of  Ontario,  Esqnire,  one  of  His  Majesty^s 
Counsel  learned  in  the  law  for  the  said  Province,  was  appoinccd  a 
Judge  of  the  Supreme  Court  of  Ontario  and  a member  of  the  High 
Court  Division  of  the  said  Court  and  ex  officio  a member  of  the 
Appellate  Division  of  the  said  Court. 

Note:  By  a regre table  error,  in  the  Memoranda”  prefaced 
to  vol.  51  of  these  Eeports,  a note  of  the  above  appointment  gave 
the  name  of  the  appointee  as  Eobert  Fisher,”  instead  of  Eobert 
Smith.” 


CALL  TO  the  BAR. 

Sth  February,  1923. 

x\rnold  Kingsley  Graham,  Kenneth  Dewart  Lawson,  Edward 
Joseph  Campeau. 

15th  March,  1923. 

Donald  John  Sinclair,  Eaymond  Munroe  Myers. 

19th  April,  1923. 

John  Earl  Tansey,  William  Albert  MacEae,  Darrell  Ernest 
Longmore. 

25th  May,  1923. 

Charles  Vaughan  Langdon,  Andrew  Alan  Shuyler,  John  Joseph 
Huggard,  William  Belmont  Common,  Walter  Cunningham  Thom- 
son, Frank  Charles  Studdart  Evans,  Henry  Norman  Bawden,  John 
Aubrey  Gibson,  Murray  Dickson  Williams,  Eobert  James  Earl 
Graham,  Leonard  Victor  Sutton,  Stanley  Hall  Beck,  Frank 
Arthur  Silverman,  Charles  Allen  Thompson,  Sydney  Eeid  John- 
ston, Joseph  Sedgwick^  John  Alexander  MacDonald,  James  Wil- 
fred Gains  Thompson,  Kenneth  Arnold  Mahaffy,  Harold  Herson 
Willson,  K.  L.  G.  Bailey. 


ERRATA. 


Page  1,  last  line  of  head-note,  /or  “ 1 O.W.N.  92  ” read  “ 1 O.W.N.  93.” 
Page  5,  11th  line  from  top,  /or  ” 1 O.W.N.  92  ” read  ” 1 O.W.N.  93.” 
Page  78,  9th  line  from  top,  /or  “ 10  Ch.”  read  “ 10  Ch.  D.” 

Page  118  et  seq.,  the  War  Measures  Act,  1915,  should  be  “ 5 Geo.  V. 
ch.  2 ” not  “ ch.  8.” 

Page  211,  9th  line  of  head-note,  for  ” 15  P.R.  255  ” reod  “ 15  P.R.  254.” 
Page  213,  21st  line  from  top,  for  ” 15  P.R,  255  ” read  “ 15  P.R.  254.” 
Page  246,  5th  line  from  top,  for  ‘‘  13,  80  ” read  ” 80,” 

Page  272,  10th  line  from  bottom,  for  “ 128  ” read  ” 1218.” 

Page  454,  14th  line  from  bottom,  for  “ Rodgers  ” read  Rogers,''  and 
add  “ [1900]  2 Ch.  388.” 


CASES  REPORTED. 


A. 

Anderson,  Eoyal  Bank  of 

Canada  v (App.  Div.) 

Atlas  Underwear  Co.  v.  Com- 
missioner of  Patents 

Attorney-'Greneral  for  Canada 
V.  Alexander  Brown  Mill- 
ing and  Elevator  Co.  Limi- 
ted   

Attorney-General  for  On- 
tario v.  Canadian  Whole- 
sale Grocers  Association.... 
Attorney-General  for  On- 
tario, Smith  V (Chrs.) 

B. 

Bailey  and  Jasperson,  Brad- 
ley V (App.  Div.) 

Barber  and  Clarke,  Le  Bar 

V  (App.  Div.) 

Bardorf,  Sabourin  v 

Batt  V.  Village  of  Beaverton. 

(App.  Div.) 

Beal,  Strang  v 

Beaty  & Co.  v.  McCarthy 

(Chrs.) 

Beaverton,  Village  of,  Batt 

V  (App.  Div.) 

Bird  V.  Bird  

Birge  and  City  of  Hamilton, 

Ee  (App.  Div.) 

Blackbnrn  and  City  of  Ot- 
tawa, Ee (App.  Div.) 

Bleakley,  Bremner  v 

Border  Cities  Improvement 
Co.,  Ehmka  v 


Bradley  v.  Bailey  and  J asper- 

son  ..(App.  Div.)  435 

Bremner  v.  Bleakley 124 

Brenner’s  Trustee  v.  Brenner  374 

Brown,  Ee (App.  Div.)  103 

Brown  (Alexander)  Milling 
Co.  V.  Canadian  Pacific 

Eailway  Co,  528 

Brown  (Alexander)  Milling 
and  Elevator  Co.  Limited, 
Attorney-General  for  Can- 
ada V 361 

C. 

Canadian  Bank  of  Commerce, 

Kelly  v.L ...(App.  Div.)  456 

Canadian  Bank  of  Commerce, 

Wise  V (Chrs.)  342 

Canadian  E.xpress  Co.,  Dya- 
ment  and  Pzadkawolski  v. 

(App.  Div.)  114 

Canadian  Pacific  Eailway 
Co.,  Alexander  Brown 

Milling  Co.  v 528 

Canadian  Pacific  Eailway 

Co.,  City  of  Windsor  v 83 

Canadian  Pacific  Eailway 

Co.,  Thompson  v 

(App.  Div.)  306 

Canadian  Steering  Wheel 

Co.,  Thorne  v 460 

Canadian  Wholesale  Grocers 
Association,  Attorney-Gen- 
eral for  Ontario  v 536 

Capital  Trust  Corporation, 
Flynn  v (App.  Div.)  331 


549 

190 

361 

536 

469 

435 

299 

232 

159 

208 

203 

159 

1 

63 

183 

124 

193 
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viii 

Capreol,  Town  of,  Water ous 

Engine  Co.  v 

(App- 

Cliristin  v.  Dey  

(App.  Div.) 

Clapp  V.  Township  of  Sand- 
wich East... (App.  Div.) 

Clemmer  v.  Panton....  ( Chrs.) 

Commercial  Cars  Limited, 
Foley  V (^PP-  Liv.) 

Commissioner  of  Patents, 
Atlas  Underwear  Co.  v 

Connor,  Woodrow  v 

(ApP-  Div.) 

Copeland  Flour  Mills  Limi- 
ted, Finlayson  v 

(^PP*  Div.) 

Copeland  Flour  Mills  Limi- 
ted, F.  W.  Jeffrey  and  Sons 
Limited  v (App.  Div.) 

Crombie  v.  The  King 

-....(App.  Div.) 

Cutts,  Ee  James  and 

D. 

Danforth  Heights  Limited  v. 

McDermid  Brothers  

(App.  Div.) 

Davison,  Be  (Bkcy.) 

Dent,  Hutton  v 

Dey,  Christin  v 

(App.  Div.) 

Diamond,  Merriman  v 

.....(App.  Div.) 

Dixon,  Pain  v 

Dods  Knitting  Co.  Limited, 
Scythes  & Co.  Limited  v... 
(App.  Div.) 

Dominion  Tobacco  Co.,  Pet- 
erson V (App.  Div.) 

Dominion  Tobacco  Co.,  Yam- 
parys  v (App.  Div.) 


[vOL. 

Dyament  and  Pzadkawolski 

V.  Canadian  Express  Co 

(App.  Div.)  114 

E. 

Eastern  Ontario  Milk  Pro- 
ducts Co.  Limited,  Ee 67 

Eccles  V.  Merchants  Bank  of 

Canada  (App.  Div.)  138 

Ehmka  v.  Border  Cities  Im- 
provement Co 193 

Excelsior  Electric  Dairy  Ma- 
chinery Limited,  Ee 

(Bkcy.)  225 


Finlayson  v.  Copeland  Flour 

Mills  Limited  

(App.  Div.)  617 

Fitzgerald  v.  McMorrow 383 

Flynn  v.  Capital  Trust  Cor- 


poration  (App.  Div.)  331 

Foley  V.  Commercial  Cars 
Limited (App.  Div.)  174 


Fort  Frances  Pulp  and  Paper 
Co.  Limited,  Manitoba 
Free  Press  Co.  Limited  v. 

(App.  Div.)  118 

Foster  Tobacco  Co.,  Steven- 
son V (App.  Div.)  598 

G. 

George,  Eex  v..„(App.  Div.)  319 
Goderich  Elevator  and  Tran- 
sit Co.  Limited,  Quintal 

and  Lynch  Limited  v 153 

Goodyear  Tire  and  Eubber 
'Co.  of  Canada  Limited  v. 

Wooden  5 

Grand  Trunk  Eailway  Co., 

Ee  City  of  Ottawa  and.... 

(App.  Div.)  408 


247 

308 

180 

211 

174 

190 

631 

617 

617 

72 

453 

412 

244 

378 

308 

354 

347 

475" 

598 

598 
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CASES  EEPOETED. 


IX 


Grand  Trunk  Eailwa}^  Co., 
Hill  V (^PP-  Div.) 

Grand  Trunk  Eailway  Co., 
Murphy  v.. (App.  Div.) 

Great  Lakes  Steamship  Co.  v. 
Maple  Leaf  Milling  Co. 
Limited  

H. 

Haley,  Slattery  y 

(App.  Div.) 

Hamilton,  City  of,  Ee  Ben- 
nett and  - 

Hamilton,  City  of,  Ee  Birge 
and  (App.  Div.) 

Hamilton  Eadial  Electric 
Eailway  Co.,  Morris  v 

Harold,  Marangos  v 

(App.  Div.) 

Henderson  v.  Henderson 

Henderson  v.  Mercantile 
Trust  Co (Chrs.) 

Hill  V.  Grand  Trunk  Eail- 
way Co (App.  Div.) 

Hinton,  Eumford  v 

(App.  Div.) 

Hope  (Henry)  & Sons  of 
Canada  Limited  v.  Eichard 
Sheehy  & Sons  

Howe  V.  Kaministiqua  Pulp 
and  Paper  Co (Chrs.) 

Huston,  Ee (App.  Div.) 

Hutton  V.  Dent 

J. 

James  and  Cutts,  Ee 

Jeffrey  (F.  W.)  and  Sons 
Limited  v.  Copeland  Flour 


Mills  Limited  

(App. 

Div.) 

Johnston,  Myers  v 

(App. 

Div.) 

Judges  Act,  Ee  

(App. 

Div.) 

K. 

Kaministiqua  Pulp  and 

Paper  Co.^  Howe  v 

(Chrs.)  43 

Kelly  V.  Canadian  Bank  of 
Commerce (App.  Div.)  456 

L. 

Larocque  v.  Landry 

(App.  Div.)  479 

Lauzon  and  Fensom,  Prete  v. 

(App.  Div.)  334 

LeBar  v.  Barber  and  Clarke 

(App.  Div.)  299 

Leveys,  Ee  Taylor  v 

(Chrs.)  201 

Lipson,  Ee  (Bkcy.)  352 

London  Guarantee  and  Acci- 
dent Co.,  Sowards  v.  

- (App.  Div.)  39 

Longmore,  Ee.... (Bkcy.)  570 

M. 

McCarthy,  Beaty  & Co.  v 

(Chrs.)  203 

McDermid  Brothers,  Dan- 

forth  Heights  Limited  v 

(App.  Div. )_  412 

McKay,  Ee  ..(Bkcy.)  466 

McLeod  V.  City  of  Windsor..  562 

McMorrow,  Fitzgerald  v 383 

Mahaffey,  Ee  369 

Manitoba  Free  Press  Co. 
Limited  v.  Fort  Frances 
Pulp  and  Paper  Co.  Limi- 
ted   (App.  Div.)  118 

Maple  Leaf  Milling  Co. 
Limited,  Great  Lakes 

Steamship  Co.  v 222 

Marangos  v.  Harold  ..... 

(App.  Div.)  395 


508 

642 

222 

95 

229 

63 

120 

395 

440 

198 

508 

47 

237 

43 

444 

378 

453 

617 

658 

105 
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Maranoif,  Eex  v 

(App,  Div.) 

Mercantile  Trust  Co.,  Hen- 
derson V (Chrs.) 

Merchants  Bank  of  Canada, 
Eccles  V (App.  Div.) 

Merriman  v.  Diamond 

(App.  Div.) 

Mitchell  and  Union  Bank  of 
Canada,  Ee (App.  Div.) 

Morris  v.  Hamilton  Eadial 
Electric  Eailway  Co 

Motor  Trucks  Limited,  Uni- 
ted -States  of  America  v 

-(App.  Div.) 

Motor  Union  Insurance  Co. 

Limited,  Eockmaker  v 

(App.  Div.) 

Murphy  v.  Grand  Trunk 
Eailway  Co (App.  Div.) 

Myers  v.  Johnson  

(App.  Div.) 

]^iagara  Lockport  and  On- 
tario Power  Co.,  Ontario 
Power  Co.  of  Magara 
Falls  V (App.  Div.) 

Noble  and  Province  of  On- 
tario, Ee (App.  Div.) 

0. 

Ogilvie  and  Sons  of  Scotland 
Benevolent  Association, 
Ee  (Chrs.) 

Oliver-Lee  Limited,  Eepetti 
Limited  v (App.  Div.) 

Ontario  Power  Co.  of  Nia- 
gara Falls  V.  Niagara 
Lockport  and  Ontario 
Power  Co (App.  Div.) 


[voL. 

Ontario,  Province  of,  Ee 
Noble  and— --(App.  Div.)  325 
Ontario,  Province  of,  Ee 
Parkdale  Boulevard  Limi- 
ted and — 325 

Ontario,  Province  of,  Ee  Tor- 
rance and (App.  Div.)  325 

Oshawa,  Town  of,  Ee  Scott 

an^ 504 

Ottawa,  City  of,  Ee  Black- 
burn and (App.  Div.)  183 

Ottawa,  City  of,  and  Grand 
Trunk  Eailway  Co.,  Ee 

(App.  Div.)  408 

Ottawa,  City  of,  and  Ottawa 
Electric  Eailway  Co.,  Ee 
(App.  Div.)  664 

P. 

Pain  V.  Dixon  347 

Panton,  Clemmer  v 

(Chrs.)  211 

Parkdale  Boulevard  Limited 
and  Province  of  Ontario, 

Ee  (App.  Div.)  325 

Patricia  Appliance  Shops 

Limited,  Ee (Bkcy.)  215 

Peterborough,  City  of,  and 
Peterborough  Electric 
Light  and  Power  Co.,  Ee. 

(App.  Div.)  9 

Peterson  v.  Dominion  To- 
bacco Co.  (App.  Div.)  598 

Philp,  Scott  V (App.  Div.)  513 

Premier  Trust  Co.  v.  Eay- 

mond  533 

Prete  v.  Lauzon  and  Fensom 
— (App.  Div.)  334 

Q. 

Quintal  and  Lynch  Limited 
V.  Goderich  Elevator  and 
Transit  Co.  Limited 153 


319 

198 

138 

354 

523 

120 

262 

553 

642 

658 

168 

325 

136 

315 

168 
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E. 

E^ivmoiid,  Premier  Trust  Co. 

V 533 

Eepetti  Limited  v.  Oliver-Lee 

Limited (App.  Div.)  315 

Eex,  Crombie  v 

(App.  Div.)  72 

Eex  V.  George....  (App.  Div.)  319 

Eex  V.  Maranofl 

(App.  Div.)  319 

Eex  V.  Szynkoruk  

(App.  Div.)  526 

Einder  and  Bloem,  Ee 

(Bkcy.)  219 

Eockmaker  v.  Motor  Union 

Insurance  Co.  Limited 

(App.  Div.)  553 

Eosenthal,  Ee  Wood  and 502 

Eoyal  Bank  of  Canada  v.  An- 
derson   (App.  Div.)  549 

Eumford  v.  Hinton 

(App.  Div.)  47 

S. 

Sabourin  v.  Bardorf 232 

Sandwich  East,  Township  of, 

Clapp  V ....(App.  Div.)  180 

Sapera  Tobacco  Co.  Limited, 

Ee  (Bkcy.)  131 

Scott  V.  Philp.... ( App.  Div.)  513 
Scott  and  Town  of  Oshawa, 

Ee 504 

Scythes  & Co.  Limited  v. 
Dods  Knitting  Co.  Limited 

(App.  Div.)  475 

Sheehy  (Eichard)  & Sons, 
Henry  Hope  & Sons  of 

Canada  Limited  v 237 

Shier,  Ee  464 

Slattery  v.  Haley  

(App.  Div.) 


xi 

Smith  V.  Attorney-General 

for  Ontario (Chrs.)  469 

Smith  V.  Thornton 

(App.  Div.)  492 

Sons  of  Scotland  Benevolent 
Association,  Ee  Ogilvie 

and  (Chrs.)  136 

Sowards  v.  London  Guaran- 
tee and  Accident  Co 

(App.  Div.)  39 

Steacy,  Ee (App.  Div.)  579 

Stevenson  v.  Foster  Tobacco 

Co (App.  Div.)  598 

Strang  v.  Beal 208 

Szynkoruk,  Eex  v 

(App.  Div.)  526 

T. 

Taylor  v.  Leveys,  Ee 

(Chrs.)  201 

Thompson  v.  Canadian  Paci- 
fic Eailway  Co 

(App.  Div.)  306 

Thorne  v.  Canadian  Steering 

Wheel  Co.  460 

Thornton,  Smith  v 

(App.  Div.)  492 

Toronto,  City  of,  Ee  Toronto 
Suburban  Eailway  Co.  and 

(App.  Div.)  655 

Toronto  Suburban  Eailway 
Co.  and  City  of  Toronto, 

Ee  (App.  Div.)  655 

Torrance  and  Province  of 

Ontario,  Ee  ....(App.  Div.)  325 

U. 

Union  Bank  of  Canada,  Ee 
Mitchell  and.... (App.  Div.)  523 
United  States  of  America  v. 

Motor  Trucks  Limited 

(App.  Div.)  262 
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V. 

Vamparys  v.  Dominion  To- 
bacco Go (App.  Div.)  598 

W. 

Warren,  Re 127 

Warren  Brothers  & Co.  Limi- 
ted, Re  (Chrs.)  214 

Waterous  Engine  Co.  v.  Town 
of  Capreol (App.  Div.)  247 


Watson,  Re (App.  Div.)  387 

Windsor,  City  of,  v.  Cana- 
dian Pacific  Railway  Co 83 

Windsor,  City  of,  McLeod  v.  562 
Wise  V.  Canadian  Bank  of 

Commerce (Chrs.)  342 

Wood  and  Rosenthal,  Re 502' 

Wooden,  Goodyear  Tire  and 
Rubber  Co.  of  Canada 

Limited  v 5 

Woodrow  V.  Connor  

(App.  Div.)  631 


CASES  CITED. 


A. 


Name  of  Case. 

Abel  V.  Village  of  Woodbridge  and 

County  of  York  

Adler  v.  Benjamin  

Affreteurs  Reunis,  La  Societe  Les, 
and  The  Shipping  Controller, 

In  re  

Agar  V.  Athenaeum  Life-Assurance 

Society 

Agra  Bank  Limited  v.  Barry 

Allen  V.  Bonnett  

Alien  V.  St.  Leger  

Alleyn  v.  Barthe  

Allsop,  In  re  

Ambrose  Lake  Tin  and  Copper  Min- 
ing Co.,  In  re  

Anderson  v.  Bank  of  British  Col- 
umbia   

Andreas  v.  Canadian  Pacific  Rail- 
way Co 

Angersteln,  Ex  p 

Appliances  Limited  v.  Smith  Denne 

& Moore  Limited 

Arnprior,  Town  of,  v.  United  States 

Fidelity  and  Guaranty  Co 

Asselin  and  Cleghorn,  Re 

Atkinson  v.  Abbott  

Attorney-General  v.  Antrobus 

Attorney-General  v.  Cambridge  Con- 
sumers Gas  Co 

Attorney-General  v.  Gaskill  

Attorney-General  v.  Great  Northern 

Railway  Co 

Attorney-General  v.  Mutual  Tontine 
Westminster  Chambers  Associa- 
tion   

Attorney-General  v.  Newcastle-upon- 

Tyne  Corporation  

Attorney-General  v.  Parnther 

Attorney-General  v.  Wilson 

Attorney-General  for  Ontario  v. 

Russell 

Austria,  Emperor  of,  v.  Day 


Where  Reported. 


Page. 


39  O.L.R.  382  662 

1  Times  L.R.  308 203,  207 


[1921]  3 K.B.  1 


77,  78,  80 


3 C.B.N.S.  725  248,  261 

L.R.  7 H.L.  135 493,  496 

L.R.  5 Ch.  577  246 

19  O.W.N.  443  196 

[1922]  1 A.C.  215 562,  568 

[1914]  1 Ch.  1 440,  443 


14  Ch.  D.  390 


2  Ch.  D.  644, 


37  Can.  S.C.R.  1 
L.R.  9 Ch.  479  . 


54 

76 

654 

462 


20  O.W.N.  443  356,  361 

30  O.L.R.  618 561 

6 O.L.R.  170  210 

11  East  135  41 

[1905]  2 Ch.  188 ..159,  163 


L.R.  4 Ch.  71. 
20  Ch.  D.  519 


231 

75 


1 Dr.  & Sm.  154 


,537,  547 


1 Ex.  D.  469  454 

[1897]  2 Q.B.  384  . .72,  77 

3  Bro.  C.C.  441* 483 

9 Sim.  526  446 

49  O.L.R.  103  472 

3 DeG.F.  & J.  217 546 


B. 


Badenach  v.  Inglis  29  O.L.R.  165  479,  484,  490,  492 

Ballard  v.  Money  47  O.L.R.  132 395,  396,  398 

Banbury  v.  Bank  of  Montreal [1918]  A.C.  626  344 

Bank  of  Hamilton  v.  Gillies 12  Man.  495  524 
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Name  of  Case.  Whebe  Reported.  Page. 

Bank  of  Toronto  v.  Lambe 12  App.  Cas.  575 562,  567 

Banks,  In  re  [1905]  1 Ch.  547 393 

Banks  v.  Goodfellow  L.R.  5 Q.B.  549 483,  485 

Bannister  v.  Thompson 29  O.L.R.  562,  32  O.L.R.  34 

395,  396,  398,  407 

Barned’s  Banking  Co.  Limited  v. 

Reynolds 36  U.C.R.  256  378,  382 
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[HODGINS,  J.A.] 

Bird  v.  Bird. 


1921. 
Dec.  IS. 


Husband  and  Wife — Alimony — Desertion — Offer  to  Rec^eive  Wife  into 
Home — Unreasonable  Condition  Imposed  by  Wife — Onus  on  Wife 
to  Bring  her  Case  within  the  Judieature  Act,  R.  8.  0.  1897,  ch.  51, 
sec.  SIf. 

In  an  action  for  alimony  it  appeared  that  the  defendant  and  his  wife, 
the  plaintiff,  were,  shortly  before  the  action  was  brought,  living 
together,  in  a flat  which  had  been  occupied  by  their  daughter  and 
her  husband,  and  in  which  the  daughter  continued  to  live  after  her 
husband  had  left  her.  The  plaintiff  and  defendant  went  to  live  with 
the  daughter,  and  the  defendant  paid  the  rent  of  the  flat.  The  defen- 
dant left  the  flat  because  of  the  wayward  conduct  and  disobedience 
of  the  daughter,  but  was  willing  and  offered  to  make  a home  for  his 
wife  elsewhere.  The  plaintiff,  however,  distinctly  declined  to  live 
with  her  husband  without  the  daughter;  and,  when  asked  in  the  wit- 
ness-box whether  she  would  live  with  the  defendant  if  the  daughter 
would  subject  herself  to  her  father’s  restrictions,  replied  that  she 
wanted  a home  with  her  daughter  free  from  any  restrictions  that  the 
defendant  desired  to  impose;  — 

Held,  that  the  plaintiff  was  imposing  a condition  which  she  had  no 
right  to  impose,  that  the  onus  was  upon  her  to  bring  her  case  within 
the  statute,  and  that  she  had  not  proved  that  the  defendant  was  living 
separate  from  her,  without  sufficient  cause  and  under  circumstances 
which  would  entitle  her,  by  the  law  of  England,  to  a decree  for 
restitution  of  conjugal  rights;  the  Judicature  Act,  R.  S.  O.  1897,  ch. 
51,  sec.  34,  continued  in  force  by  sec,  3 of  the  Judicature  Act,  R.  S.  O. 
1914,  ch.  56. 

Weir  V.  Weir  (1864),  10  Gr.  565,  Goodfriend  v.  Goodfriend  (1912),  3 
O.  W.  N.  784,  1 D.  L.  R.  368,  and  Forster  v.  Forster  (1909-10),  1. 
O.  W.  N.  92,  419,  14  0.  W.  R.  796,  followed. 

The  action  was  dismissed. 

An  action  for  alimon}^ 

December  13,  1921.  The  action  was  tried  by  Hodgins,  J.A.,, 
without  a jury,  at  a Toronto  sittings. 

R.  B.  Henderson,  K.C.,  for  the  plaintiff. 

H.  H.  Dewarf,  K.C.,  and  Norman  8.  Macdonnell,  for  the 
defendant. 


1 52  O.L.R. 
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Hodgins,J.A.  HoDGiNS^  J.A.  (at  the  conclusion  of  the  hearing)  : — The 
^921  [plaintiff  is  the  wife  of  the  defendant,  who  is  an  inspector  on  the 

Canadian  National  Railways  in  respect  of  sleeping  and  dining 

cars. 

Bird.  There  is  no  complaint  made  one  against  the  other  in  respect 

of  personal  character,  both  admit  that  they  have  not  quarrelled  in 
the  ordinary  sense,  but  they  have  differed,  and  their  difficulties  are 
of  considerable  moment  and  interest  to  themselves. 

The  action  is  brought  for  alimony  owing  to  the  position  in 
which,  on  the  date  the  writ  was  issued,  the  24:th  February,  1921, 
the  parties  found  themselves  in  consequence  of  these  differences. 
The  married  life  of  the  parties  has  been  somewhat  unusual:  they 
were  married  in  1898,  and  the  defendant  has  had,  owing  to  the 
necessities  of  his  position,  to  travel  a great  deal  and  live  in  places 
where,  he  says  and  the  plaintiff  admits,  there  were  no  proper 
quarters  into  which  the  defendant  could  invite  his  wife  to  go.  The 
plaintiff  said  she  stayed  with  her  father  in  consequence  thereof, 
apparently  recognising  this  as  a natural  result  of  the  defendant’s 
occupation. 

Apparently  from  1898,  the  date  of  the  marriage,  down  to  1921, 
the  defendant  remitted  what  he  could,  and  the  plaintiff  was  living, 
as  I have  mentioned,  without  any  serious  money  difficulty. 

I suppose  the  plaintiff  and  defendant  would  have  lived  in  the 
same  way,  and  perhaps  settled  down  without  the  slightest  trouble, 
if  it  had  not  been  for  the  conduct  of  the  daughter.  The  daughter 
was  21  years  of  age  on  the  13th  June,  1921;  she  was  married  in 
February,  1919,  and  went  to  live  with  her  husband  for  some  time  in 
Regina,  and  then  moved  to  Toronto.  They  separated  after  about  one 
year  of  married  life,  in  March,  1920,  at  which  time  they  were  living 
in  a flat  in  Earl  Grey  road,  in  Toronto,  where  the  daughter, 
Florence,  was  left  alone,  when  her  husband  departed.  The  exact 
nature  of  the  trouble  between  the  daughter  and  her  husband  has 
not  been  disclosed  in  full  in  the  evidence,  and  I think  very  properly 
so;  the  fact  remains  that  the  daughter  and  her  husband  separated 
in  March,  1920. 

At  that  time,  the  plaintiff  was  at  Owen  Sound ; I do  not  know 
just  where  the  husband  was;  at  all  events,  this  crisis  in  the 
daughter’s  life  brought  the  plaintiff  and  defendant  in  this  action 
together,  the  plaintiff  coming  from  Owen  Sound.  The  defendant 
agreed  to  go  to  the  daughter’s  flat  to  live  with  her  and  his  wife 
and  to  pay  the  rent.  The  three  lived  there  from  that  time  until 
the  12th  December,  1920,  on  which  day,  in  the  morning,  the 
defendant  packed  up  and  said  he  was  going  away;  the  plaintiff 
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helped  him  to  pack  in  some  small  way ; and  the  defendant  left  the  Hod^ins,JA. 
flat.  He  did  so  because  of  the  matters  to  which  I shall  allude  later.  1921. 

■ In  these  circumstances,  the  action  for  alimony  was  begun.  The 
question  to  be  decided  is,  whether  the  husband  is  now  living 
separate  from  his  wife  without  sufficient  cause  and  under  circum- 
stances  which  would  entitle  her,  by  the  law  of  England,  to  a decree 
for  restitution  of  conjugal  rights:  the  Judicature  Act,  E.S.O.  1897, 
ch.  51,  sec.  34,  continued  in  force  by  sec.  3 of  the  Judicature  Act, 

E.S.O.  1914,  ch.  56. 

I do  not  think  the  question  as  to  the  state  of  affairs  when  the 
writ  was  issued  is  decisive.  The  point  which  I have  to  decide  is 
with  respect  to  the  conditions  as  they  exist  now,  because  I do  not 
see  how  I can  make  a decree  for  alimony  if  I am  not  satisfied 
that  the  conditions  mentioned  in  the  statute  have  arisen  and  still 
exist. 

I am  not  sure  that  there  was  any  actual  desertion  by  the 
husband.  The  flat  was  not  the  husband^s,  but  his  daughters,  to 
which  he  and  his  wife  went  at  a time  in  their  daughter's  life 
when  she  was  in  considerable  difficulty,  and  the  defendant  paid  the 
rent  and  stayed  there  as  long  as  he  could.  It  strikes  me  that  this 
case  is  somewhat  different  from  one  where  the  husband  and  wife 
are  living  in  the  husband^s  house,  or  the  wife’s  house,  and  the 
husband  deserts  the  wife.  In  this  case  the  arrangement  was  appar- 
ently a temporary  one,  in  somebody  else’s  flat,  due  to  the  emergency 
which  brought  them  together  in  it. 

As  I have  indicated,  if  the  defendant  did  leave  the  plaintiff,  as 
it  is  alleged,  it  may  be  that  under  the  circumstances  it  lightens 
the  burden  on  the  plaintiff  in  shewing  that  the  defendant  had  no 
sufficient  cause  to  remain  apart;  but  the  onus  lies  upon  the  plain- 
tiff, I think,  to  prove  that  the  conditions  of  the  statute  have  arisen. 

Eeference  may  be  made  on  that  point  to  the  case  of  Gracey  v. 

Gracey  (1870),  17  Gr.  113,  which  lays  down  that  principle, 
although  under  different  circumstances. 

How  the  position  is  that  the  plaintiff  naturally  desires  to  be 
with  her  daughter,  whose  conduct,  as  indicated  in  the  evidence, 
shews  the  necessity  for  some  supervision  and  counsel;  the  defendant 
is  not  without  real  anxiety  for  the  daughter’s  future ; but  the  legal 
situation  is  that  the  wife  has  avowedly  imposed  a condition  upon 
the  husband;  namely,  that  he  shall  not  only  support  the  wife  but 
also  the  daughter,  who  is  married,  and  has  left  her  father  for 
her  husband.  The  daughter  is  of  full  age  and  is  in  a position  to 
earn  her  own  living,  and  is  doing  so.  The  condition  under  which 
the  father  is  required  to  assume  the  support  of  the  daughter  is  that 
hp  shall  be  obliged  to  live  with  her  as  a member  of  the  household. 
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Bird 

V. 

Bird. 


notwithstanding  her  defiant  disobedience.  Mr.  Henderson 
suggested  that  it  was  the  duty  of  the  father  to  remain  and  discipline 
the  child.  That  is  hardly  an  adequate  description  of  the  situation. 

In  order  to  put  it  beyond  the  possibility  of  a doubt,  the  plain- 
tiff was  asked  whether  she  would  live  with  the  defendant  if  Florence 
was  subject  to  her  father’s  conditions  and  restrictions,  and  she 
replied  that  she  wanted  a home  with  Florence  free  from  any 
restrictions  that  her  husband  desired  to  impose. 

Now  it  is  not  the  husband,  as  I understand  it,  who  is  making 
the  condition;  he  says  he  is  willing  to  take  the  wife  back  and  pro- 
vide a home  for  her.  I think  it  is  the  wife  who  is  imposing  the 
condition.  The  husband  is  not  in  a position,  as  the  evidence 
discloses,  to  compel  the  daughter’s  obedience  if  she  is  living  in  the 
house  which  he  provides,  but  he  could  turn  the  daughter  out,  and 
in  that  case  the  plaintiff  w^ould  leave  her  husband.  In  the  witness- 
box,  she  distinctly  declined  to  live  with  her  husband  without 
Florence.  So  that  the  husband  would  be  required  to  submit  to  the 
daughter’s  wayward  conduct  if  she  remained  in  the  house,  and  the 
probability  is  that  the  mother  would  side  with  the  daughter.  The 
daughter'  will  fall  into  danger  and  difficulty  if  the  conduct  of  her 
life  is  uncontrolled  in  any  way.  I think  that  is  an  unreasonable 
position  to  put  the  defendant  in,  and  one  that  he  cannot  be  required 
to  acquiesce  in. 

The  result  of  the  whole  case  is,  that  I must  hold  that  the  plaintiff 
has  not  proved  her  case  under  the  statute  which  gives  her  her 
rights  and  puts  a limit  upon  those  rights,  and  that  she  has  insisted 
and  still  insists  upon  a condition  which  she  has  no  right  to  impose. 


In  so  deciding,  I think  I am  following  a case  which  has  not 
been  cited  here,  Weir  v.  Weir  (1864),  10  Gr.  565,  where  the 
husband  was  entirely  to  blame  in  that  he  resided  with  his  first 
family  and  compelled  his  wife  to  lodge  elsewhere.  That  case 
contains  certain  observations  which  are  useful  in  this  case  as 
indicating  the  duties  of  a husband,  which  apply  equally  to  a wife. 
It  deals  with  the  duty  of  the  husband  in  these  words : His  first 

duty  is  to  her,  to  cleave  to  her,  leaving  all  others  beside ; and  if  he 
is  not  prepared  to  do  this,  then  he  subjects  himself  to  the  only 
penalty  which  this  Court  can  inflict  ....  namely,  an  order  to  pay 
to  her  a fitting  sum  ....  for  her  permanent  maintenance,  by  way 
of  alimony.” 

Here,  as  there,  the  wife  refuses  to  cleave  to  her  husband,  for- 
saking all  others,  and  I think  she  has  subjected  herself,  in  like 
manner,  to  the  penalty  of  being  refused  what  she  could  otherwise 
get  in  the  way  of  alimony. 
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The  case  of  Goodfriend  v.  Goodfriend  (1912),  3 O.W.N.  784, 
1 1).L.R.  368,  is  another  instance  where  the  husband  was  in  the 
wrong,  and  it  was  there  held  by  Mr.  Justice  Middleton  that  the 
conduct  of  the  husband  in  removing  and  taking  up  his  residence 
with  some  of  his  own  relatives,  with  whom  his  wife  was  not  on  good 
terms,  and  could  not  reasonably  be  expected  to  reside,  amounted 
to  desertion  on  his  part  sufficient  to  found  an  independent  action 
for  alimony,  if  he  failed  to  provide  for  her  maintenance. 

Apply  that  to  this  case,  and  I think  it  is  authority  for  the 
position  I have  taken. 

In  Forster  v.  Forster  (1909),  1 O.W.N.  92,  14  O.W.R.  796, 
■affirmed  by  a Divisional  Court  (1910),  1 O.W.N.  419,  Mr.  Justice 
Riddell  (14  O.W.R.  at  p.  801)  says:  The  question  whether  a 

wife  insisting  upon  such  a guarantee  from  her  husband’^  (that  is, 
a guarantee  that  he  would  give  her  a certain  amount  of  money  out 
of  his  income  to  support  the  house),  “before  coming  again  to  live 
with  him,  is  really  calling  upon  him  to  resume  marital  relations, 
can  have  only  one  answer.^’  The  result  of  that  case  was  that  the 
action  was  dismissed,  because  the  wife  insisted  upon  a condition 
that  she  had  no  right  to  impose,  and  because  by  reason  thereof 
the  husband  could  not  be  said  to  be  living  apart  from  his  wife  under 
circumstances  that  would  entitle  her,  under  the  law  of  England, 
to  restitution  of  conjugal  rights. 

The  action  will  be  dismissed — the  defendant  to  pay  the  cash 
'disbursements  of  the  plaintiff. 


[LENNOX,  J.] 

Goodyeae  Tike  and  Rubbee  Co.  of  Canada  Limited  v.  Wooden. 

■Sale  of  Goods — Action  to  Declare  Void  under  Bulk  Sales  Act,  1911 — 
Tiyne  for  Brmging  Action — Sec.  9 — Time  of  Notice  to  Attacking 
Creditors — Knowledge  of  Agent — Application  to  Add  another  Cred- 
itor, with  Later  Notice,  as  Plaintiff. 

An  action  under  the  Bulk  Sales  Act,  1917,  7 Geo.  V.  ch.  33,  for  a declara- 
tion that  a sale  of  goods  hy  the  defendant  W.  to  the  defendant  S. 
was  void,  because  the  proceeds  were  not  distributed  in  accordance 
with  the  Act,  was  dismissed  because  the  plaintiffs,  creditors  of  W., 
had  notice  of  the  sale  more  than  60  days  before  the  commencement 
of  this  action  (sec.  9). 

Notice  was  attributed  to  the  plaintiffs  by  reason  of  the  knowledge  of 
their  general  agent  in  the  district  where  W.  carried  on  business. 

A motion,  made  at  the  trial  of  the  action,  to  add  as  a plaintiff  another 
creditor  of  W.,  who  had  no  knowledge  of  the  sale  until  a day  within 
60  days  before  the  commencement  of  the  plaintiffs’  action,  was  refused. 

Section  9 contains  an  express  inhibition  against  an  action  by  any 
creditor  who  fails  to  launch  it  within  60  days ; and  here  no  unbarred 
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creditor  had  done  or  attempted  to  do  anything  within  the  period  of 
limitation. 

Re  Ritz  and  Village  New  Hamburg  (1902),  4 0.  L.  R.  639,  and 
McPherson  v.  Gedge  (1883),  4 O.  R.  246,  distinguished. 

Action  by  creditors  of  the  defendant  Ira  E.  Wooden,  suing 
on  behalf  of  themselves  and  all  other  creditors  of  that  defendant,, 
for  a declaration  that  a sale  of  goods  by  that  defendant  to  his  co- 
defendant, J.  Smith,  in  the  latter  part  of  August,  1921,  was  void 
under  the  Bulk  Sales  Act,  1917,  7 Geo.  V.  ch.  33  (0.),  because 
the  proceeds  were  not  distributed  in  accordance  with  the  Act. 

The  action  was  tried  by  Lennox,  J.,  without  a jury,  at  Brant- 
ford. 

E.  R.  Reed,  for  the  plaintiffs. 

James  Harley,  K.C.,  for  the  defendants. 

February  21.  Lennox,  J. — The  plaintiffs  are  creditors  of  the 
defendant  Wooden,  and  sue  on  behalf  of  themselves  and  all  other 
creditors.  The  action  is  brought  under  the  Bulk  Sales  Act,  1917. 
I am  referred  to  McLennan  v.  Fulton  (1920),  50  O.L.E.  572, 
64  D.L.E.  558;  Interlake  Tissue  Mills  Co.  Limited  v.  George 
Everall  Co.  Limited  (1921),  50  O.L.E.  165,  64  D.L.E.  206;  and 
other  cases.  In  some  of  them,  the  Act  is  referred  to  as  a 
drastic  measure,  and  no  doubt  it  is;  but  it  is,  nevertheless,  a 
remedial  Act,  embodying  the  principle  of  distribution,  pro  rata, 
of  the  debtor’s  assets  among  his  creditors;  and  a reasonable  effort 
is  to  be  made,  without  straining  the  language  of  the  enactment,  to 
give  effect  to  the  intention  of  the  Legislature.  The  presumption 
of  universal  knowledge  of  the  law,  so  often  entailing  almost  intoler- 
able hardship,  and  only  justified  by  necessity,  expediency,  and  the 
greatest  good  to  the  greatest  number,”  will  work  harshly  in  this 
instance,  if  the  statute  is  given  the  effect  contended  for  in  this 
action.  Neither  of  the  defendants  knew  of  the  existence  of  the 
Act  as  a matter  of  fact,  or  knew  that  he  was  acting  contrary  to  law, 
or  intended  to  act  dishonestly.  The  proceeds  of  the  sale,  for  the 
most  part,  were  applied  in  payment  of  debts.  They  were  not,  how- 
ever, distributed  ratably.  The  defendant  Smith,  the  purchaser, 
had  no  suspicion  of  wrongdoing,  and  acted  in  good  faith. 

The  objection  is  taken  that  the  action  cannot  be  maintained 
by  reason  of  sec.  9,  as  the  plaintiffs  had  notice  of  the  sale  more  than 
60  days  before  issue  of  the  writ.  The  writ  was  issued  on  the  3rd 
December,  1921. 

At  the  opening  of  the  trial,  and  before  any  objection  was  taken,, 
counsel  for  the  plaintiffs  applied  for  leave  to  add  Arthur  J.  Dell, 
a creditor,  as  a plaintiff,  and  stated  that  he  had  Dell’s  consent  in 
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writing.  He  does  not  appear  to  have  filed  it,  but  Dell  was  present 
and  a witness  at  the  trial.  I decided  to  hear  the  evidence,  reserving 
consideration  of  the  motion  in  the  meantime.  Dell  did  not  learn 
of  the  sale  until  the  20th  or  24th  October.  There  is  room  for 
difference  of  opinion  as  to  whether  Booker,  the  plaintiffs’  salesman, 
had  notice  of  the  sale  to  Smith  in  the  latter  part  of  August. 
Wooden  says  he  told  him  of  it  at  this  time  and  introduced  him  to 
Smith.  Booker  could  not  be  sure  that  he  was  not  introduced  to 
Smith  when  he  called  in  August;  and  his  daily  report  of  the  25th 
August  contains  Wooden’s  name,  but  makes  no  mention  of  Smith. 
On  the  other  hand,  both  names  appear  in  the  report  of  the  26th 
September.  Nobles,  manager  of  the  Hamilton  office,  swore  that 
the  first  knowledge  of  the  sale  they  had  at  the  office  was  on  the 
15th  October.  This  information  was  conveyed  by  Booker;  and,  if 
this  is  to  be  regarded  as  the  governing  date  as  to  the  notice  referred 
to  in  sec.  9,  the  action  is  in  time. 

Confronted  by  the  negative  evidence  of  the  report  of  the  25th 
August,  I might,  perhaps,  hesitate  a little  in  concluding  that  Booker 
knew  of  the  sale  in  August,  but  it  is  of  no  consequence,  as  notice 
on  the  26th  September  would  equally  bar  the  plaintiffs’  right  of 
action. 

Counsel  for  the  plaintiffs  contends  that  the  knowledge  of 
Booker  was  not  notice  to  the  plaintiffs.  I cannot  look  at  it  in  that 
way.  He  was  the  general  agent  of  the  plaintiffs  to  look  after  their 
interests  in  the  district  assigned  to  him,  including  Paris.  It  was 
not  set  out  in;'  writing,  but  it  was  admittedly  his  duty,  and  incidental 
to  his  employment,  to  obtain  information  and  report  to  his  employ- 
ers of  all  things  touching  or  affecting  their  interests.  I am  of 
opinion  that  the  knowledge  of  their  agent,  at  the  latest  on  the  26th 
September,  was  notice  to  the  plaintiffs  within  sec.  9,  and  that  the 
right  of  action  was  barred  before  issue  of  the  writ. 

Can  I in  any  way,  then,  recast  this  action  in  aid  of  Mr.  Dell 
or  any  of  Wooden’s  creditors?  I have  not  found  it  easy  to  decide 
what  I ought  to  do.  I am  asked  to  add  a plaintiff.  The  present 
plaintiffs  had  no  right  of  action  when  the  action  was  commenced. 
I was  not  asked  to  continue  the  action  in  the  name  of  the  plaintiffs 
(with  an  indemnity  as  to  costs),  as  is  sometimes  done,  nor  to 
substitute  Mr.  Dell  for  the  present  plaintiffs;  but  I need  not  wait 
to  be  asked,  if  the  purpose  of  the  statute  can  be  effectuated  in 
either  way.  I cannot  very  well  continue  an  action  for  or  in  the 
name  of  a plaintiff,  under  the  statute,  after  it  has  been  shewn  that 
the  statutory  right  of  action  was  in  terms  barred  before  the  action 
was  commenced.  “No  action  shall  be  brought  or  proceedings  had 
or  taken  to  set  aside  or  have  declared  void  any  sale  in  bulk  for 
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failure  to  comply  with  the  provisions  of  this  Act,  unless  such  action 
is  brought  within  60  days  from  the  date  of  such  sale  or  within  60 
days  from  the  date  when  the  creditor  attacking  such  sale  first 
received  notice  thereof  (sec.  9) ; nor  can  I add  or  substitute  the 
name  of  a creditor  whose  claim,  at  the  date  of  application,  was  also 
barred.  Whatever  way  it  is  looked  at,  to  bring  in  Mr.  Dell  as 
plaintiff  is  in  effect,  and  I think  to  all  intents  and  purposes,  to 
begin  a new  action.  The  plaintiffs’  action  has  failed.  I do  not 
even  know  that  there  is  any  creditor  whose  right  of  action  is  not 
barred,  and  the  defendants  are  right  in  asking  to  have  the  action 
disposed  of  now  upon  the  issues  raised,  according  to  the  event,  that 
is,  dismissed  with  costs. 

I have  thought  a good  deal  as  to  whether  I might  not,  upon 
the  reasoning  of  the  Divisional  Court  in  Re  Ritz  and  Village  of 
Neiv  Ham'burg  (1902),  4 O.L.R.  639,  in  some  way  provide  for 
continuance  of  this  action  along  the  lines  proposed,  and  I admit 
that  I have  not  decided  otherwise  without  hesitation.  That  was 
an  application  to  quash  a by-law,  and  at  the  time  Katzenmeier 
asked  to  be  allowed  to  intervene  the  time  for  moving  had  expired. 
There  was  a very  emphatic  call  for  intervention  in  that  case.  Ritz 
was  one  of  nine  ratepayers  who  joined  in  attacking  the  by-law,  and 
who  deposited  money  to  answer  for  the  costs,  and  the  proceedings 
were  instituted  and  carried  on  l)v  and  in  the  name  of  Ritz  on  behalf 
of  all  these  interested  parties.  Ritz  was  clearly  guilty  of  a breach 
of  trust  (p.  642) ; he  was  bribed  to  discontinue;  and  his  action  in 
attempting  to  block  proceedings  was  in  pursuance  of  a corrupt 
])argain  to  do  so  (p.  643).  Ritz  had  a legal  status  when  he 
initiated  the  proceedings,  and  it  was  unimpaired  when  the  matter 
came  to  be  dealt  with  in  the  Divisional  Court,  unless  the  Court 
gave  effect  to  a corrupt  bargain  to  stifle  the  proceedings,  to  which 
the  municipality  was  a party. 

There  is  no  fraud  or  collusion  here,  nor  is  there  provision  in  the 
Act  for  substitution,  as  in  the  case  of  a relator  in  quo  warranto 
proceedings,  nor  is  this  action  governed  by  such  cases  as  McPherson 
T.  Gedge  (1883),  4 O.R.  246,  where  there  was  express  statutory 
provision  (the  Mechanics’  Lien  Act)  that  an  action  by  a lien- 
holder should  be  taken  to  be  brought  on  behalf  of  all  lienholders 
of  the  same  class.  There  is,  on  the  other  hand,  an  express  inhibition 
against  an  action  by  any  creditor  who  fails  to  launch  his  action 
within  60  days,  and  no  unbarred  creditor  has  done  or  attempted  to 
do  anything  within  the  period  of  limitation. 

The  action  must,  I think,  be  dismissed  with  costs. 
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[APPELLATE  DIVISION.] 

Ee  City  of  Peterboeough  and  Peterboeough  Electric  Light 

AND  Power  Co. 

Municipal  Corporations — Expropriation  dy  City  Corporation  0/  Property 
of  Electric  Light  and  Power  Company — Compensation — Acts  respect- 
ing City  of  Peterborough,  2 Geo.  V.  ch.  Ill,  3 & Geo.  Y.  ch.  II4, 
4 Geo.  V.  ch.  87 — Municipal  Act,  R.  8.  0.  1914,  ch.  192,  secs.  325,  333, 
345(1), (3)  — Arbitration  Act,  R.  8.  0.  1914,  ch.  65,  sec.  17(1)  — 
Arbitration  and  Award — Valuation  of  Property  Taken — Principle — 
8tatutory  Limitations  — Cost  of  Reproduction  — Value  in  8itu  as 
Tangible  Property  — “ Going  Concern  ” — “ 8crapped  ” Material- — 
Items  Allowed  for — Legal  and  Organisation  Expenses — Insurance — 
Interest — Appeal  from  Award — Refusal  to  Allow  Examination  of 
Arbitrators  as  Witnesses  in  8upport  of  Appeal. 

The  property  of  the  company,  consisting  of  poles,  wires,  meters,  trans- 
forming stations,  and  general  equipment  necessary  for  the  undertak- 
ing of  the  company  to  supply  electric  power,  was  compulsorily  taken 
hy  the  city  corporation,  under  an  Act  of  the  Legislature  of  Ontario, 
respecting  the  City  of  Peterborough,  2 Geo.  V.  ch.  117,  as  amended 
by  3 & 4 Geo.  V.  ch.  114  and  4 Geo.  V.  ch.  87.  An  arbitration  was 
had  to  ascertain  the  amount  to  be  paid  to  the  company  as  compensa- 
tion, and  the  arbitrators  awarded  $154,615.  An  appeal  by  the  city 
corporation  from  the  award  was  dismissed  by  Beitton,  J.,  who  also 
refused  an  application  for  leave  to  examine  the  arbitrators  as  wit- 
nesses in  support  of  the  appeal.  A further  appeal  to  a Divisional 
Court  of  the  Appellate  Division  was  dismissed  (Meredith,  C.J.C.P., 
dissenting). 

Held,  per  Lennox,  J.,  having  regard  to  secs.  1 (1),  2 (1),  and  8 of  the 
principal  Act  (as  amended),  that  there  was  nothing  to  shew  that  the 
arbitrators  had  acted  upon  a wrong  principle,  and  there  was  evidence 
upon  which  they  could  come  to  the  conclusion  they  had  reached. 
The  property  of  the  company  was  not  to  be  “ scrapped,”  the  enter- 
prise was  to  be  continued  by  the  city  corporation,  who  were  to  take 
the  property  off  the  company’s  hands  as  a workable  property,  of 
value  to  the  corporation  as  such,  and  to  pay  for  it  upon  the  basis 
of  a fair,  ordinary  valuation  according  to  what  it  would  reasonably 
and  properly  cost  to  produce  a property  of  its  character — but  subject 
to  certain  statutory  safeguards,  viz.,  that  nothing  was  to  be  allowed 
for  the  “ franchise,”  for  severance  from  other  properties  of  the 
company,  for  profits,  or  for  the  compulsory  taking  authorised  by  the 
statutes.  The  property  was  to  be  valued  in  situ  as  tangible  property, 
immediately  available  for  use  and  operation  by  the  corporation  upon 
and  in  connection  with  their  own  land. 

Per  Hasten,  J.; — The  statutes,  properly  interpreted,  give  a right  to 
compensation  computed  on  the  value  of  the  plant  in  situ  ready  for 
operation  as  a going  concern,  but  without  permitting  any  computa- 
tion of  value  based  on  earning  power  and  without  permitting  any 
allowance  for  deprivation  of  the  franchise.  The  undertaking  was  to  be 
valued  at  the  moment  it  was  taken  over;  it  was  then  a going  con- 
cern and  was  to  be  valued  as  such  and  not  as  “ scrap.” 

Hamilton  Gas  Co.  Limited  v.  Hamilton  Corporation,  [1910]  A.  C.  300,  In 
re  London  County  Council  and  London  Street  Tramways  Co.,  [1894]  2 
Q.  B.  189,  and  Edinburgh  Street  Tramways  Co.  v.  Lord  Provost  etc.  of 
Edinburgh,  [1894]  A.  C.  456,  referred  to. 

The  statement  of  the  arbitrators  negativing  any  contravention  of  the 
limitations  imposed  by  the  statute  should  be  accepted  by  the  Court. 
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As  to  the  quantum  of  the  compensation,  there  was  no  such  clear  and 
manifest  error  in  the  finding  of  the  arbitrators  as  to  justify  an 
interference  by  the  Court. 

Claims  by  the  company  for  engineering,  legal,  or  organisation  expenses, 
insurance  during  construction,  and  interest  during  construction,  were 
properly  put  forward,  and  a proper  allowance  might  well  have  been 
made  in  respect  of  them. 

Stochton  and  MiddlestrougTi  Water  Board  v.  KirTcleatham  Local  Board, 
[1393]  A.  C.  444,  referred  to. 

The  refusal  of  Britton,  J.,  to  allow  the  corporation  to  examine  the  arbi- 
trators in  support  of  the  appeal,  was  proper.  The  question  for  the 
Court  was  whether  or  not  the  arbitrators  were,  upon  the  evidence 
adduced  before  them,  right  in  the  conclusions  at  which  they  arrived. 

BuTce  of  Buccleuch  v.  Metropolitan  Board  of  Works  (1872),  L.  R.  5 
H.  L.  418,  Recher  d Go.  v.  North  British  and  Mercantile  Insurance  Go., 
[1915]  3 K.  B.  277,  and  Re  Glarkson  and  Gampbellford  Lake  Ontario 
and  Western  Railway  Go.  (1916),  35  O.  L.  R.  345,  followed. 

Sections  325,  333,  345  (1)  and  (3)  of  the  Municipal  Act,  R.  S.  O.  1914, 
ch.  192,  and  sec.  17  (1)  of  the  Arbitration  Act,  R.  S.  O.  1914,  ch.  65, 
also  referred  to. 

Per  Meredith,  C.J.C.P.; — The  true  measure  of  compensation  is  the  actual 
value  of  the  property  as  it  stood  on  the  day  it  was  taken  over  by  the 
city  corporation,  that  is,  the  tangible  and  visible  property  actually 
received  by  the  corporation  from  the  company,  stripped  of  all 
extrinsic  considerations.  That  value  may  be  proved  in  more  than 
one  way.  Simple  valuation  upon  inspection  should  be  enough  in 
such  a case  as  this.  The  arbitrators  did  not  deal  with  any  items, 
although  the  whole  evidence  was  directed  to  proof  of  value  item  by 
item.  An  award  so  made  could  not  stand.  Upon  reading  and 
examination  of  the  evidence  with  the  same  care  as  if  an  award  was 
to  be  made  upon  it,  the  conclusion  was  that  the  amount  of  the  award 
should  be  not  more  than  $100,000.  Items  supported  by  the  testimony 
of  the  witnesses  for  the  company,  in  respect  of  which  nothing  should 
have  been  allowed,  pointed  out. 


An  appeal  by  the  Corporation  of  the  City  of  Peterborough 
from  an  order  of  Bkitton,  J.,  dismissing  an  appeal  from  an  award 
of  arbitrators,  and  refusing  an  application  for  the  examination  of 
the  arbitrators  as  witnesses. in  support  of  the  appeal. 

The  award  was  for  the  payment  of  $154,615  as  compensation 
for  the  loss  of  property  of  the  company  compulsorily  taken  by  the 
city  corporation. 

January  17,  1916.  The  appeal  was  heard  by  Meredith, 
C.J.C.P.,  Riddell,  Lennox,  and  Hasten,  JJ. 

M.  K.  Cowan,  K.C.,  and  G.  N.  Gordon,  for  the  appellants. 

W.  N.  Tilley,  K.C.,  for  the  company,  respondents. 

Strachan  Johnston,  K.C.,  for  bondholders  of  the  company, 
respondents. 

May  12,  1916.  Lennox,  J.  : — The  principle  governing  the 
valuation  of  the  property  in  question  is  defined  by  statute. 

By  subsec.  (1)  of  sec.  1 of  an  Act  respecting  the  City  of  Peter- 
borough, 2 Geo.  V.  ch.  117,  as  amended  by  3 & 4 Geo.  Y.  ch.  114, 
sec.  4,  and  by  4 Geo.  V.  ch.  87,  secs.  2 and  3,  it  is  provided  that: — 
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Notwithstanding  anything  contained  in  any  general  or  special 

Act ....  or  in  any  by-law  or  agreement ....  the  corporation 

without  the  consent  of  the  owner  or  owners  thereof ....  may  enter 
upon,  acquire,  take  possession  of,  expropriate  and  use  the  property 
as  hereinafter  defined  of  the  Peterborough  Light  and  Power 
Company  Limited. . . .paying  therefor  as  hereinafter  provided,  and 
upon  the  acquisition  of  and  payment  for  the  said  property. . . .all 
rights,  privileges  and  franchises  of  the  said  company. . . .or  to  the 
use  of  the  streets ....  shall ....  be  at  an  end.-’’  Subsection  2:  ^ • If 
the  company  so  requires,  the  corporation  shall  be  bound  to  carry  out 
any  contract  entered  into  for  the  supply  of  electrical  power  or 
energy  to  the  company  or  for  the  supply  by  the  company  of 
electrical  power  or  energy  to  any  person  within  the  limits  of  the 
city,’’  etc. 

Section  2 (1)  (as  amended  by  3 & 4 Geo.  V.  ch.  114,  sec.  4, 
and  4 Geo.  Y.  ch.  87,  sec.  6)  : In  determining  the  compensation 

to  be  paid  under  section  1,  nothing  shall  be  taken  into  account  or 
allowed  for  prospective  profits  or  loss  of  profits,  or  because  or  by 
reason  of  the  exercise  or  non-exercise.  . . .of  the  rights  or  any  of 
the  rights  under  this  Act,  or  because  of  the  granting  to,  or  enjoy- 
ment by  the  company  of  the  rights  or  any  of  the  rights  srranled  or 
conferred  on  the  company  by  or  under  the  said  by-law  or  agreement, 
nor  shall  anything  be  taken  into  consideration  or  allowed  for  or' 
on  account  of  damages  resulting  from  or  occasioned  by  severance 
of  any  lands,  works,  or  any  other  property  of  the  company  by  the 
exercise  of  the  powers  conferred  by  this  Act.”  By  4 Geo.  Y.  ch.  87, 
sec.  5,  there  are  added  to  2 Geo.  Y.  ch.  117,  new  sections,  4,  5,  6, 
7,  8,  and  9. 

Section  8 provides : In  this  Act  the  word  ^property’  shall 

mean  and  include  all  poles,  wires ....  used  or  operated ....  for 
distributing  electric  power  or  energy  to  the  customers  of  the 
company;”  with  certain  specified  exceptions. 

There  should  be  no  great  difficulty  in  making  a. fair  valuation 
under  this  statutory  contract.  It  is  idle  to  talk  of  payment  or 
compensation  upon  the  basis  of  " scrap  ” values.  When  the 
statutes  were  passed,  nobody  thought,  or  at  all  events  would  have 
dared  to  suggest,  that  when  the  company  stepped  out  the 
property  would  be  “ scrapped  ” — a thing  that  involves  the  idea  of 
an  abandonment  of  the  undertaking  and  virtual  confiscation  of  the 
bulk  of  what  has  been  put  into  it.  On  the  contrary,  there  are  the 
clearest  provisions  for  continuation  of  the  enterprise — -the  company 
is  to  step  out,  the  corporation  to  step  in  and  take  its  place,  and 
the  service  of  the  company’s  customers  is  intended  to  go  on  as 
before.  It  was  never  contemplated  that  a period  of  darkness  would 
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settle  upon  the  City  of  Peterborough.  See  statutory  provisions 
as  to  the  passage  of  a by-law,  payment  into  Court,  entry  into 
possession,  and  the  services  of  the  sheriff,  if  required.  Not  only 
this,  but  in  addition,  as  above  quoted,  the  corporation  is  bound, 
if  required  to  do  so,  to  accept  electrical  power  and  energy  agreed 
to  be  taken  by  the  company,  and  to  supply  power  and  light  to 
customers  of  the  company  under  contracts  then  existing. 

Neither  is  it  to  much  purpose  to  argue  whether  the  property 
was  to  be  taken  over  as  a going  concern.’^  Call  it  what  you  like, 
it  was  a going  concern,  and  intended  to  he  kept  going,  as  the 
provisions  I have  just  referred  to  and  many  other  considerations, 
including  the  argument  of  common  sense,  abundantly  shew.  The 
corporation  is  to  take  the  property  off  the  company’s  hands  as  a 
workable  property,  of  value  to  the  corporation  as  such,  and  is  to 
pay  for  it  upon  the  basis  of  a fair,  ordinary  valuation  according 
to  what  it  would  reasonably  and  properly  cost  to  produce  a 
property  of  its  character;  but  subject  to  these  safeguards  to  the 
corporation — and  to  these  only — that  nothing  is  to  be  counted  or 
allowed  (a)  for  the  right  of  franchise,  (h)  severance  from  other 
properties  of  the  company,  (c)  profits,  or  (d)  the  compulsory 
taking  authorised  by  the  statute.  It  is  to  be  valued  like  the  im- 
provements or  buildings  of  a tenant  upon  the  surrender  of  the  land 
to  the  landowner  under  a building  lease,  where  improvements  and 
buildings  are  to  be  paid  for — exceptional  conditions  in  the  one 
case  and  in  the  other  being  of  course  kept  in  mind.  But,  if  the 
improvements  and  buildings  of  the  lessee  are  to  remain  upon  the 
property,  and  be  used  and  enjoyed  therewith,  they  are  not  to  be 
valued  as  so  much  lumber  or  second-hand  material.  And  so  in 
this  case  the  property  is  to  be  valued  in  situ  as  tangible  property, 
immediately  available  for  use  and  operation  by  dhe  corporation 
upon  and  in  connection  with  its  own  land.  What  a plant  has  cost 
to  assemble,  install,  and  put  in  operation,  is  usually  some  measure 
of  its  value,  but  it  is  often  very  far  from  being  conclusive,  and  it 
is  never  the  only  evidence. 

If  the  scheme  is  well  conceived,  and  meets  an  actual  need — in 
other  words,  is  essential — if  the  plant  is  of  a modern,  up-to-date 
class,  and  new,  and  the  construction  and  expenditure  is  carefully 
supervised,  and  in  detail  judicious,  the  cost  when  completed — all 
counted — is,  usually  at  all  events,  the  measure  of  its  intrinsic  value. 
With  very  great  respect  for  more  weighty  and  experienced  opinion,  I 
am  not  able  to  see  that  from  this  estimate  any  necessary  or  unavoid- 
able expenditure,  such  as  architectural,  surveying,  or  engineering 
expenses,  or  the  non-productive  time — with  its  incidental  loss  of 
interest  on  moneys  from  time  to  time  expended — betAveen  the  date 


LII.] 


ONTARIO  LAW  REPORTS. 


13 


when  the  w'ork  ^vas  commenced  and  when,  in  due  course,  it  is  ready 
to  be  operated,  can  be  eliminated.  It  is  all,  it  seems  to  me,  a 
necessary  part  of  the  cost  of  production.  Substituting  old  for 
new,  and  making  due  allowance  for  deterioration,  and  for  obsolete 
or  economically  unworkable  portions  of  the  plant,  if  any,  this  is 
the  principle  to  be  adopted  in  the  valuation  of  what  is  denominated 
in  the  statute  the  property  of  the  company  in  this  case.  ' The 
governing  date  is  of  course  the  time  when  the  property  was  taken 
over,  and  regard  must  be  had  to  current  prices  at  that  time. 

The  arbitrators,  although  requested  by  the  Chief  Justice,  have 
not  seen  fit  to  state  the  principle  they  adopted  in  arriving  at  their 
valuation — they  have  not  disclosed  what  they  took  into  account  or 
the  basis  upon  which  compensation  is  awarded,  although  they  set 
forth  pretty  fully  what  they  did  not  do.  With  very  great  respect 
for  the  eminent  gentlemen  of  the  arbitration  board,  I am  of 
opinion  that  the  information  asked  for  ought  to  be  available, 
should  have  been  furnished,  and  is  necessary  for  the  proper  deter- 
mination of  the  appeal;  and,  to  be  quite  candid,  if  I had  the  con- 
currence of  the  other  members  of  the  Court,  I would  try  again  or 
avail  myself  of  the  provisions  of  the  Municipal  Act,  sec.  345  (3), 
to  obtain  the  information  which  I conceive  the  Court  should  have 
in  dealing  with  an  appeal  of  this  character. 

I must,  however,  deal  with  the  appeal  as  it  is.  The  arbitrators 
have  definitely  stated  that  they  have  not  taken  into  consideration 
any  of  the  matters  prohibited  by  the  statutes  affecting  this  case. 
There  is  a great  deal  in  the  evidence  to  make  it  quite  possible  to 
do  so,  but  nothing  in  it  or  anywhere  to  shew  that  the  arbitrators 
have  acted  upon  a wrong  principle.  There  was  evidence  upon 
which  they  could  come  to  the  conclusion  they  have  reached,  and 
they  are  all  gentlemen  peculiarly  qualified  to  deal  with  a question 
of  this  kind.  I cannot  say  that  they  erred. 

The  appeal  should  be  dismissed  with  costs. 

Hasten,  J.  : — This  is  an  appeal  from  the  order  of  Britton,  J., 
refusing  to  set  aside  the  award  of  the  arbitrators,  and  refusing  an 
application  for  the  examination  of  the  arbitrators,  as  witnesses,  in 
support  of  the  appeal. 

The  subject-matter  of  the  litigation  arises  out  of  the  com- 
pulsory taking  by  the  Corporation  of  the  City  of  Peterborough  of 
a certain  electric  light  and  power  property  located  in  the  City  of 
Peterborough  and  formerly  owned  by  the  Peterborough  Light  and 
Power  Company. 

The  property  consisted  of  poles,  wires,  meters,  transforming 
stations,  and  all  general  equipment  forming  part  of  such  an 
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undertaking.  On  the  10th  January,  1910,  certain  rights,  commonly 
denominated  in  this  Province  a franchise,  to  erect  poles  and  string 
wires  along  the  streets  of  the  city,  were  granted  hy  the  corporation 
to  the  company.  This  franchise  ran  for  a period  of  30  years  from 
the  1st  January,  1910. 

. Two  years  afterwards,  in  1912,  the  corporation  procured  to  be 
passed  by  the  Legislature  of  Ontario  an  Act  permitting  the  cor- 
poration to  abrogate  the  franchise  so  granted  and  to  take  over  the 
assets  of  the  company.  In  the  years  1913  and  1914  further  Acts 
were  passed  with  the  apparent  purpose  of  limiting  and  reducing 
the  compensation  payable  by  the  corporation  to  the  company. 

On  the  1st  October,  1914,  the  property  was  taken  over,  and, 
the  parties  not  agreeing  on  the  amount  of  the  compensation  to  be 
paid,  an  arbitration  was  had  and  an  award  made  which  forms  the 
subject  matter  of  the  present  appeal. 

The  rights  of  the  parties  fall  to  be  dealt  with  under  the 
provisions  of  the  Municipal  Act,  as  modified  by  private  Acts 
passed  by  the  Ontario  Legislature  and  known  as  1912  chapter 
117,  1913  chapter  114,  and  1914  chapter  87.  The  sections 
dealing  with  the  rights  of  the  Municipal  Corporation  of  Peter- 
borough to  acquire  the  lands  in  question,  and  the  method  to 
be  employed  by  the  arbitrators  in  computing  the  compensation 
to  be  allowed  to  the  owners,  the  Peterborough  Electric  Light  and 
Power  Company,  are  scattered  through  the  three  Acts  last  above 
mentioned,  and  consolidated  they  read  as  follows : — 

“ 1.  Notwithstanding  anything  contained  in  any  general  or 
special  Act  of  this  Legislature  or  in  any  by-law  or  agreement 
heretofore  passed  or  entered  into,  the  Corporation  of  the  City  of 
Peterborough  may  purchase,  or,  without  the  consent  of  the  owner 
or  owners  thereof  or  persons  interested  therein,  may  enter  upon, 
acquire,  take  possession  of,  expropriate  and  use (here  follows 
description  of  property)  “ paying  therefor  as  hereinafter  provided, 
and  upon  the  acquisition  of  and  payment  for  the  lands  . . . all 
rights,  privileges  and  franchises  of  the  said  company  under  said 
by-law  No.  1497  and  the  agreements  set  out  therein  or  to  the  use 
of  the  streets  of  the  said  city  or  any  of  them  shall  cease,  determine 
and  be  at  an  end. 

2.  In  determining  the  compensation  to  be  paid  under  section 
1,  nothing  shall  be  taken  into  account  or  allowed  for  prospective 
profits  or  for  loss  of  profits  or  because  or  by  reason  of  the  exercise 
or  non-exercise  by  the  corporation  of  the  rights  or  any  of  the 
rights  under  this  Act,  or  because  of  the  granting  to,  or  enjoyment 
by  the  company  of  the  rights  or  any  of  the  rights  granted  or 
conferred  by  or  under  the  said  by-law  and  agreement,  nor  shall 
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anything  be  taken  into  consideration  or  allowed  for  or  on  account 
of  damages  resulting  from  or  occasioned  by  severance  of  any  lands, 
works,  or  any  other  property  of  the  company  by  the  exercise  of  the 
powers  conferred  by  this  Act. 

(2)  In  default  of  agreement  between  the  said  corporation 
and  the  company  as  to  the  amount  to  be  paid  for  the  property, 
taken  under  the  powers  conferred  by  this  Act,  the  amount  of  such 
compensation  shall  be  determined  by  arbitration  in  accordance 
with  the  provisions  of  the  Municipal  Act,  except  as  herein  other- 
wise provided.^^ 

Under  sec.  325  of  the  Municipal  Act,  R.S.O.  1914,  ch.  192,  the 
corporation  “ shall  make  due  compensati  on  to  the  owner  for  the 
land  expropriated,"”  and  “ the  amount  of  the  compensation,  if  not 
mutually  agreed  upon,  shall  be  determined  by  arbitration.”  Sec- 
tion 333  imports  into  the  Municipal  Act  the  general  provisions  of 
the  Arbitration  Act,  R.S.O.  1914,  ch.  65. 

Section  345  of  the  Municipal  Act,  subsecs.  1 and  3,  further 
provides  as  follows : — 

(1)  An  appeal  shall  lie  from  every  award  in  like  manner  as 
an  appeal  lies  under  the  Arbitration  Act  where  the  submission 
provides  for  an  appeal  from  the  award.” 

(3)  On  an  appeal  from  an  award  the  High  Court  may  call 
for  and  receive  additional  evidence  to  be  taken  in  such  manner  as 
the  Court  directs,  and  may  set  aside  the  award  or  remit  the  matters 
referred  or  any  of  them,  from  time  to  time,  for  reconsideration  and 
determination  by  the  arbitrators,  or  may  refer  such  matters  or  any 
of  them  to  any  other  person,  and  may  fix  the  time  within  which 
the  further  or  new  award  shall  be  made,  or  may  increase  or  diminish 
the  amount  awarded,  or  otherwise  modify  the  award,  as  may  be 
deemed  just,  and  a Divisional  Court”  (of  the  Appellate  Division 
of  the  Supreme  Court)  shall  have  the  like  power  and  authority.” 

Turning  then  to  the  Arbitration  Act,  R.S.O.  1914,  ch.  65,  sec. 
17,  subsec.  1 reads  as  follows: — 

Where  it  is  agreed  by  the  terms  of  the  submission  that  there 
may  be  an  appeal  from  the  award  the  reference  shall  be  conducted 
and  an  appeal  shall  lie  to  a Judge  of  the  Supreme  Court  and  to  a 
Divisional  Court  in  the  same  manner  and  subject  to  the  same 
restrictions,  as  in  the  case  of  a reference  under  an  order  of  the 
court.” 

The  result  is  that  an  appeal  lies  from  this  award  in  the  same 
manner  and  subject  to  the  same  restrictions  as  in  the  case  of  a 
reference  under  an  order  of  the  Court,  and  on  such  appeal  the 
Court  is  specifically  given,  in  addition,  the  powers  conferred  by 
subsec.  3 of  sec.  345  of  the  Municipal  Act  above  quoted. 
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Pursuant  to  the  statute,  the  arbitration  board  was  constituted^ 
and  on  the  25th  February,  1915,  they  made  their  award  in  the 
words  following: — 

“ In  the  matter  of  an  arbitration  between  the  City  of  Peter- 
borough and  the  Peterborough  Electric  Light  and  Power  Company 
Limited. 

Whereas  under  the  statutes  of  Ontario  2 Geo.  V.  ch.  117, 
3 & 4 Geo.  V.  ch.  114,  and  4 Geo.  V.  ch.  87,  the  matters  in  differ- 
ence referred  to  under  the  said  statutes  were  referred  to  the  arbi- 
trament and  award  of  His  Honour  E.  C.  S.  Huy  eke.  Judge  of  the 
County  Court  of  the  County  of  Peterborough,  Wallace  Nesbitt, 
and  R.  S.  Ross : — 

And  whereas  the  said  arbitrators,  having  taken  on  the  burden 
of  the  said  reference,  were  attended  by  the  said  parties  represented 
by  counsel,  and  also  counsel  for  the  bondholders  of  the  said  com- 
pany appearing  and  submitting  to  be  bound  by  the  award,  did  on 
the  26th,  27th,  and  28th  days  of  January  and  the  15th,  16th,  17th, 
18th,  and  19th  days  of  February,  1915,  hear  evidence  and  argu- 
ment, and  after  considering  the  evidence  and  arguments  the  said 
arbitrators  do,  under  the  said  statutes  and  following  the  directions 
thereof,  award  as  compensation  under  said  statutes  to  the  Peter- 
borough Electric  Light  and  Power  Company  Limited  the  sum  of 
$154,615. 

And  we  do  further  award  interest  at  the  rate  of  five  per  cent, 
from  the  1st  day  of  October,  1914,  and  do  further  award  to  the- 
said  company  the  costs,  to  be  taxed  on  the  scale  of  the  Supreme- 
Court.^’ 

No  reasons  for  judgment  were  given  by  the  board  of  arbitrators 
or  any  of  them. 

From  this  award  an  appeal  was  taken  by  the  Muncipal  Cor- 
poration to  a Judge  in  Weekly  Court,  and  that  appeal  was  dismissed  , 
and  from  the  decision  dismissing  such  appeal  the  present  appeal 
is  brought  to  this  Court.  The  grounds  of  appeal  set  forth  in  such 
notice  of  appeal  are  as  follows : — 

1.  That  the  amount  of  the  said  award  is  excessive. 

^^2.  That  the  said  award  is  contrary  to  law  and  evidence  and 
the  weight  of  evidence. 

3.  That  the  arbitrators  have  included  in  the  said  award  items 
which  should  not  have  been  considered  by  them  or  allowed. 

4.  That  the  said  award  is  erroneous  in  that  the  arbitrators 
have  proceeded  upon  the  principle  of  considering  the  value  to  the 
City  of  Peterborough  of  the  property  expropriated. 

5.  That  in  the  arbitration  proceedings  the  Peterborough 
Electric  Light  and  Power  Company,  who  were  also  the  owners  of 
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and  operated  the  gas  company  and  the  street  railway  company,  as 
well  as  the  electric  light  and  power  plants,  contended  that,  as  these 
three  plants  were  operated  nnder  one  management,  to  withdraw 
the  Peterborongh  Electric  Light  and  Power  Company  from  that 
management  would  very  materially  increase  the  cost  of  the  man- 
agement and  operation  of  the  gas  company  and  the  street  railway 
company,  and  the  arbitrators  in  arriving  at  the  compensation 
herein  erroneously  took  this  claim  into  consideration  and  allowed 
a large  amount  for  such  increased  cost. 

6.  That  the  award  is  erroneous  in  that  the  arbitrators  have 
proceeded  upon  the  principle  of  valuing  the  plant  of  the  Peter- 
borough Electric  Light  and  Power  Company  Limited  as  a going 
concern. 

7.  That  the  award  is  erroneous  in  that  the  arbitrators  have 
in  effect  allowed  the  Peterborough  Electric  Light  and  Power  Com- 
pany Limited  compensation  for  loss  of  profits,  contrary  to  the 
statute  under  which  the  property  in  question  was  expropriated. 

8.  That  the  learned  Judge  erred  in  view  of  the  attitude  of 
the  arbitrators  in  refusing  to  direct  an  examination  of  the  arbi- 
trators, or  in  the  alternative  that  the  learned  Judge  erred  in  view 
of  the  attitude  taken  by  the  arbitrators  in  not  deciding  the  merits 
of  the  appeal  upon  the  evidence  adduced  before  the  arbitrators. 

9.  Upon  such  further  and  other  grounds  as  shall  appear  from 
the  material  to  be  used  in  support  of  the  said  motion.^^ 

On  the  argument  of  the  appeal  the  appellants  contended : first, 
that  the  compensation  ought  to  be  computed  by  ascertaining  the 
value  of  the  poles,  wires,  and  equipment,  regarded,  not  as  plant 
in  situ,  but  as  scrap second,  that,  even  if  that  principle  were 
not  adopted,  yet  in  applying  the  other  principle  to  the  facts  of  this 
case  the  following  errors  had  been  made:  (1)  that  the  sum  of 
$10,000  had  been  unwarrantably  and  improperly  allowed  by  the 
arbitrators  for  severance;  (2)  that  the  sum  of  $5,000  had  been 
unwarrantably  and  improperly  allowed  by  the  arbitrators  for 
brokerage;  (3)  that  the  sum  of  $10,000  had  been  improperly  and 
unwarrantably  allowed  for  the  working  up  of  the  business;  (4) 
that  the  sum  of  $10,000  had  been  improperly  and  unwarrantably 
allowed  for  costs  of  preparing  for  the  arbitration. 

In  view  of  the  difficulty  which  had  been  and  was  manifest  in 
adequately  considering  the  questions  raised,  Mr.  Justice  Britton 
in  the  Court  below  requested  a statement  from  the  arbitrators 
respecting  the  principles  which  they  had  adopted  in  arriving  at 
their  conclusion  and  received  from  them  a statement  of  these 
grounds,  from  which  I extract  the  following : — 
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We  assumed,  from  the  fact  that  the  statutes  on  which  this 
arbitration  was  founded  were  specifically  set  out  in  the  award,  and 
that  we  state  therein  that  we  followed  the  directions  of  the  said 
statutes,  that  a Court  would  take  for  granted  that  our  award  in- 
cluded no  items  excluded  by  the  statutes. 

To  avoid  any  misunderstanding,  we  desire  to  say  specifically 
that  we  neither  considered  nor  allowed  anything  for  prospective 
profits  or  for  loss  of  profits  or  because  or  by  reason  of  the  exercise 
or  non-exercise  by  the  corporation  of  the  rights,  or  any  of  the 
rights,  under  the  Act;  or  because  of  the  granting  to  or  enjoyment 
by  the  company  of  the  rights  or  any  of  the  rights  granted  or  con- 
ferred upon  the  company  in  or  under  the  said  by-law  and  agree- 
ment; nor  was  anything  taken  into  consideration  or  allowed  for  or 
on  account  of  damages  resulting  from  or  occasioned  by  severance  of 
any  land,  works,  or  any  other  property  of  the  company  by  the 
exercise  of  the  powers  conferred  by  the  Act.’’ 

After  the  hearing  of  the  argument  on  this  appeal  the  arbitrators 
were  invited  by  this  Court  to  make  a further  statement,  and  from 
their  reply,  dated  the  13th  March,  I extract  the  following: — 

The  arbitrators  treated  the  property  taken  merely  as  tangible 
property  as  it  stood;  they  did  not  allow  anything  directly  or  in- 
directly for  intangible  property,  benefit  or  interest  in  connection 
with  it ; they  made  what  they  considered  a reasonable  allowance  for 
deterioration,  having  regard  to  all  deteriorating  causes  adduced  in 
evidence ; they  did  not  allow  anything  for  severance  of  the  property 
in  question  from  any  other  property,  or  for  or  in  connection  with 
brokerage  or  any  like  charges;  nor  did  they  allow  anything  by 
reason  of  any  advantage  to  the  municipality  in  not  having  to  work 
up  the  business  done  in  connection  with  the  property;  nor  any- 
thing for  or  in  connection  with  preparation  for  the  arbitration 
proceedings  or  in  carrying  them  on,  except  the  costs  specifically 
allowed  by  the  award.” 

The  questions  arising  on  this  appeal  may  be  divided  into  two 
main  branches:  (1)  the  determination  of  the  principle  to  be 
applied  in  computing  the  compensation  due  to  the  owners,  the 
Peterborough  Electric  Light  and  Power  Company  Limited;  (2) 
when  the  proper  principle  has  been  so  determined,  to  consider  the 
method  in  which  it  has  been  applied  by  the  arbitrators  to  the  facts 
of  this  case. 

The  first  question  depends  upon  the  construction  of  the  special 
Acts  here  in  question.  In  Hamilton  Gas  Co.  Limited  v.  Hamilton 
Corporation,  [1910]  A.C.  300,  Lord  Shaw,  in  delivering  the  judg- 
ment of  the  Privy  Council,  says,  at  pp.  305,  306 : — 
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Their  Lordships,  however,  are  of  opinion  that  each  of  these 
cases  and  also  the  present  case  depended  and  depends,  not  upon  any 
rnle  or  principle  of  law  of  general  application,  but  solely  and 
entirely  upon  what  is  the  just  construction  of  the  language,  whether 
of  statute  or  agreement,  regulating  the  measure  and  nature  of  the 
claim.  Illustration  might  easily  be  given  of  this  fact,  as,  for 
instance,  the  decision  in  the  case  of  Stockton  and  Middlesbrough 
Water  Board  v.  Kirkleatham  Local  Board,  [1893]  A.C.  444.  In 
that  case  a water  board  constituted  by  a special  Act  was  bound, 
when  so  required,  to  sell  to  the  sanitary  authority  the  mains,  pipes, 
and  fittings  belonging  to  the  board  within  that  district.  It  was 
held,  upon  a construction  of  certain  statutory  provisions,  and  upon 
the  terms  above  quoted,  that  the  sum  to  be  awarded  was  merely  as 
a price  for  the  mains,  pipes,  and  fittings  themselves,  and  not  as 
a compensation  for  the  loss  of  statutory  rights  of  supply  as  a 
revenue-earning  undertaking.  The  case  w^as  treated  purely  as  one 
of  construction,  and  the  same  method  of  treatment  appears  in 
Toronto  St.  By.  Co.  v.  Corporation  of  the  City  of  Toronto,  [1893] 
A.C.  511,  and  the  other  cases  cited  in  the  Court  of  Appeal.  In 
none  of  these  did  the  decision  invoke  any  general  principle  what- 
ever, except  that  the  language  employed  by  the  parties  must  be 
carefully  looked  to  in  order  to  attach  to  it  its  accurate  meaning.’’ 

Applying  the  rule  so  laid  down,  we  have  to  look  at  the  language 
of  the  statutes  which  I have  consolidated  above.  It  is  by  no  means 
clear,  and  admits  of  at  least  three  interpretations : — 

(1)  That  the  property  is  to  be  absolutely  confiscated  without 
compensation.  In  determining  the  compensation  . . . nothing 
shall  be  taken  into  account  or  allowed  . . . because  or  by  reason 
of  the  exercise  ...  by  the  corporation  of  the  rights  or  any  of 
the  rights  under  this  Act.”  Literally  read  by  itself,  this  might 
mean  that  the  right  to  take  the  property  is  conferred  by  the  statute, 
which  says  that  no  compensation  is  to  be  allowed  for  such  taking. 

(2)  The  statute  might  be  interpreted  to  mean  that  immediately 
before  the  day  as  of  which  compensation  v;as  to  be  computed  the 
assets  of  the  company  were  deprived  of  all  life,  so  that  the  com- 
pensation should  be  computed  as  if  the  plant  could  never  be  used 
by  the  corporation  or  any  one  else,  but  must  be  valued  as  scrap.” 

(3)  The  words  may  be  interpreted  as  giving  a right  to  com- 
pensation computed  on  the  value  of  the  plant  in  situ  ready  for 
operation  as  a going  concern,  but  without  permitting  any  compu- 
tation of  value  based  on  earning  power  (which  was  at  the  rate  of 
$51,000  for  the  last  year  of  its  operation)  and  without  permitting 
any  allowance  for  deprivation  of  the  franchise,  which  had  26  years 
yet  to  run. 
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I do  not  think  that  we  can  rationally  suppose  that  the  Legis- 
lature which  passed  this  measure  intended  either  to  confiscate 
without  any  compensation  or  to  permit  anything  so  confiscatory  in 
its  nature  as  to  convert  a going  concern  into  scrap  and  then  pay 
for  it  at  the  rate  of  scrap.  I think  the  undertaking  is  to  be  valued 
as  at  the  moment  it  is  taken  over.  At  that  moment  it  was  a going 
concern,  and  was  to  be  valued  as  such  and  not  as  scrap.  But  any 
estimate  founded  on  revenue  or  profit  is  excluded. 

Each  interpretation  being  possible,  I prefer  to  adopt  the  third, 
as  it  seems  to  me  least  confiscatory  in  its  nature,  and  also  because 
it  has  been  adopted  in  very  similar  circumstances  by  high  authority. 

The  two  cases  In  re  London  County  Council  and  London 
Street  Tramways  Co.,  [1894]  2 Q.B.  189,  and  Edinhurgli  Street 
Tramways  Co.  v.  Lord  Provost  etc.  of  Edinburgh,  [1894]  A.C. 
456,  are  much  in  point  and  materially  assist  in  arriving  at  the  true 
construction  of  the  statute  here  in  question. 

The  London  County  Council  case  arose  under  sec.  44  of  the 
London  Street  Tramways  Act,  1870,  and  in  that  case  the  property 
was  to  be  taken  ‘^^upon  the  terms  of  paying  the  then  value  (exclu- 
sive of  any  allowance  for  past  or  future  profits  of  the  undertaking, 
or  any  compensation  for  compulsory  sale,  or  other  consideration 
whatsoever)  of  the  tramway,  and  all  lands,  buildings,  works,  ma- 
terials and  plant  of  the  company,  such  value  to  be  in  case  of  differ- 
ence determined  by  a referee  nominated  by  the  Board  of  Trade.^^ 
In  the  course  of  his  judgment  Lord  Justice  Lindley  says,  at  pp. 
205,  206 : The  next  thing  to  ascertain  is.  What  is  the  value  of 

the  tramway  in  this  sense?  My  answer  is.  What  any  one  would 
give  for  it.  But  how*  is  this  to  be  ascertained  ? The  vendors  have 
only  a right  of  user  (sec.  20)  ; they  have  no  land  to  sell;  they  have 
only  an  easement  so  far  as  the  land  is  concerned;  but  they  have  an 
exclusive  right  to  use  the  tramway  (sec.  29)  and  to  grant  licences 
to  other  persons  to  use  it  (sec.  37).  These  rights  will  be  enjoyed 
by  the  purchasers,  and  these  rights  must  be  borne  in  mind  in 
ascertaining  the  value  of  the  tramway.  These  rights  exclude  any 
valuation  of  the  tramway  as  so  much  old  iron  to  be  broken  up  and 
removed.  The  tramway  must  be  valued  as  an  existing  tramway, 
used  as  such  by  the  vendors  before  the  sale,  and  to  be  used  as 
such  by  the  purchasers  after  the  sale.  But  are  the  purchasers  to 
pay  for  the  right  of  user?  The  right  of  user  clearly  adds  to  the 
value  of  the  tramway ; if  it  were  not  for  the  right  of  user  the  value 
of  the  tramway  would  be  only  the  value  of  so  much  old  iron.  The 
right  of  user  cannot,  then,  be  ignored  and  be  wholly  disregarded. 
Apart  from  the  direction  that  no  allowance  is  to  be  made  in 
respect  of  past  or  future  profits  of  the  undertaking,  there  would 
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be  no  difficulty.  The  tramway  would  be  value*!  as  something 
yielding  profit;  the  rails  and  the  goodwill — i.e.,  the  profit  to  be 
expected  from  their  use — would  both  be  valued,  and  the  value  thus 
ascertained  would  be  the  value  of  the  tramway.  But  then  no 
allowance  is  to  be  made  for  profit,  and  the  problem  is  thus  reduced 
to  the  question.  What  is  the  value  of  the  tramway  to  a purchaser 
entitled  to  use  it,  but  who  is  not  to  be  charged  anything  in  the 
shape  of  an  allowance  of  past  or  future  profit  of  the  undertaking? 
The  arbitrator  has  answered  this  question  by  saying  that  the  value 
is  what  it  would  cost  the  purchaser  to  lay  down  the  tramway. 
After  much  consideration  I have  come  to  the  conclusion  that  he  is 
right. The  views  so  expressed  by  Lord  Justice  Lindley  were 
concurred  in  by  Lord  Justice  Kay  and  by  Lord  Justice  A.  L. 
Smith,  and  were  confirmed  on  appeal  to  the  House  of  Lords: 
London  Street  Tramways  Co.  v.  London  County  Council,  [1894] 
A.C.  489. 

In  the  Edinburgh  Street  Tramways  case  the  question  arose 
under  a statute  in  which  the  provisions  governing  the  compen- 
sation were  identical  with  the  words  in  the  London  case.  In  his 
judgment.  Lord  Watson  ([1894]  A.C.  at  pp.  469,  470)  says: — 

“ So  far  as  I can  judge,  the  right  of  property  in  a tramway  line, 
as  such,  may  be  of  three  different  degrees.  It  may  be  no  higher 
than  bare  ownership  of  the  materials  of  which  the  line  is  composed, 
without  any  one  having  the  right  to  retain  or  use  them  in  situ. 
Again,  it  may  be  that  the  property  of  the  line  does  not  carry  with 
it  the  privilege  of  future  user,  but  that  others  than  the  owner 
selling  may  either  possess  or  be  in  a position  to  acquire  such 
privilege.  Or,  it  may  be,  that  the  right  to  use  the  line  for  tram- 
way purposes,  in  perpetuity  or  for  a time  limited,  is  inherent  in 
the  right  of  property.  Although  physically  the  subject  is  the  same, 
the  interest  in  it,  which  must  be  regarded  as  the  true  subject  of 
valuation,  is  very  different  in  these  three  cases. 

The  referees  have  dealt  with  ^ the  tramway  ’ as  a subject 
belonging  to  the  second  of  these  classes;  and  they  have  accordingly 
put  upon  it  what  may  conveniently  be  termed  a construction  value. 
The  rule  which  he  followed  is  thus  stated  by  Mr.  Tennant,  ^ that 
the  proper  value  of  the  said  tramways  to  be  determined  by  me, 
according  to  my  construction  of  the  statute,  is  such  sum  as  it 
would  cost  to  construct  and  establish  the  same,  under  deduction 
of  a proper  sum  in  respect  of  depreciation  to  their  present  con- 
dition, and  that,  in  estimating  such  cost,  I am  entitled  to  take 
into  account  the  fact  that  said  tramways  are  now  successfully 
constructed  and  in  complete  w^orking  condition.^  Sir  Frederick 
Bramwell  came  to  practically  the  same  conclusion.  He  declined 


App.  Div\ 
1916. 

Re  City  of 
Peter- 
borough 

AND 

Peter- 
borough 
Electric 
Light  and 
Power  Co. 

Masten,  J. 


22 


ONTARIO  LAW  REPORTS. 


[vOL. 


App.  Div. 


1916. 

Re  City  op 
Peter- 
borough 

AND 

Peter- 
borough 
Electric 
Light  and 
Power  Co. 

Masten,  J, 


to  give  any  effect  to  evidence  led  by  the  company  for  the  purpose 
of  shewing  'the  rental  value  of  the  purchased  tramways  con- 
sidered as  let  or  capable  of  being  let/  whilst  he  received,  and  took 
into  account,  evidence  adduced  on  behalf  of  the  County  Council 
tending  to  shew  ' the  proper  cost  of  construction  of  the  purchased 
tramways,  and  the  depreciation  of  such  value,  by  comparing  the 
condition  at  the  time  of  sale  and  purchase  with  the  condition  when 
newly  constructed.^  He  refused  to  admit  evidence  as  to  the  profit, 
arising  from  previous  use  of  the  tramway;  and  arrived  at  his 
valuation  on  the  basis  of  cost  less  depreciation,  such  valuation  to- 
be  increased  by  the  sum  of  £9,442,  in  the  event  of  its  being 
judicially  determined  that  no  deduction  from  the  original  cost 
ought  to  be  made  in  respect  of  depreciation.’^ 

For  these  reasons,  I conclude  that  the  comjDensation  is  to  be 
determined  by  ascertaining  the  value  of  the  poles,  wires,  and 
equipment,  regarded  as  a plant  in  situ  capable  of  earning  a profit, 
and  I proceed  to  the  further  consideration  of  the  case  on  that 
footing. 

Assuming  that  the  principle  is  as  I have  stated,  the  next  conten- 
tion of  the  appellant  is  that  the  arbitrators  have  wrongly  applied 
it  to  the  facts  of  this  case.  In  considering  this  phase  of  the  appeal, 
attention  must  be  directed  to  the  grounds  of  appeal  and  to  state- 
ments of  the  arbitrators  already  quoted,  and  I refer  in  order  to  the 
various  grounds  of  appeal  above  mentioned. 

Grounds  1,  2,  and  3^  are  not  discussed  by  the  arbitrators. 
Ground  4 is  met  by  the  statement  that  nothing  has  been  alloAved 
for  prospective  profit.  The  value  to  the  City  of  Peterborough 
could  only  be  computed  by  ascertaining  the  prospective  profit  which 
it  would  derive  from  the  use  of  the  plant.  This  is  negatived. 

Ground  5^  " severance the  arbitrators  say  specifically  that 
nothing  was  taken  into  consideration  or  allowed  for  severance  o£ 
the  property  in  question  from  any  other  property. 

Ground  6,  that  the  arbitrators  valued  the  plant  as  a going 
concern : the  arbitrators  say  that  they  neither  considered  nor 
allowed  anything  because  of  the  rights  granted  or  conferred  on  the 
company  in  or  under  their  franchise,  nor  did  they  allow  anything 
directly  or  indirectly  for  intangible  property,  benefit,  or  interest  in 
connection  with  it. 

Ground  7,  compensation  for  loss  of  profits:  the  arbitrators 
state  that  they  have  not  considered  or  allowed  anything  for  pro- 
spective profit  or  for  loss  of  profit.  I think  they  were  bound  to 
value  it  not  as  a profit-earning  concern  but  as  a concern  ready  for 
operation  in  situ. 

Ground  8 I shall  consider  later. 
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Of  the  five  grounds  put  forward  on  the  oral  argument  and 
recited  above,  the  first  four  are  specifically  negatived  by  the  arbi- 
trators’ statement.  The  fifth  is  correlated  to  grounds  1,  2,  and  3 
in  the  notice  of  motion,  and  falls  to  be  considered  along  with  them. 

The  statements  of  the  arbitrators  are  specific  and  definite,  and 
in  my  view  must  be  accepted  by  this  Court  as  negativing  any  con- 
travention of  the  limitations  prescribed  by  the  statute.  So  far  as 
they  go,  they  seem  to  me  to  be  conclusive  and  to  destroy  the  basis 
of  the  corporation’s  appeal,  except  on  the  ground  that  the  quantum 
of  value  ascribed  by  the  arbitrators  to  the  property  taken  is 
excessive. 

It  is  to  be  observed  that  the  statements  made  by  the  arbitrators 
of  the  grounds  upon  which  they  proceeded  are,  with  one  exception, 
wholly  negative.  The  arbitrators  have  dnformed  the  Court 
specifically  of  what  they  did  not  do,  and  have  made  it  plain  that 
there  has  been  no  contravention  of  the  various  limitations  imposed 
by  the  statute,  but  on  the  positive  side  they  have  failed  to  state 
how  they  have  computed  the  structural  value  of  the  property  in 
question,  or  what  they  allowed  for  depreciation. 

They  do  say  that  they  treated  the  property  taken  merely 
as  tangible  property  as  it  stood,  and  they  made  what  they  con- 
sidered a reasonable  allowance  for  deterioration,  having  regard  to 
all  deteriorating  causes  adduced  in  evidence.”  Beyond  that,  they 
gave  no  indication  of  the  computations  by  which  the  sum  of 
$154,615  was  reached  by  them. 

In  the  notice  of  appeal  to  this  Court  complaint  is  made  that 
the  learned  Judge  erred,  in  view  of  the  attitude  taken  by  the 
arbitrators,  in  not  deciding  the  merits  of  the  appeal  on  the  evidence 
adduced  before  the  arbitrators. 

On  the  argument  of  this  appeal  the  discussion  was  confined  to 
the  points  to  which  I have  already  adverted,  and  no  argument  was 
directed  to  the  question  whether,  assuming  that  the  arbitrators  were 
right  in  the  principle  adopted,  and  assuming  that  they  did  not 
contravene  the  limitations  prescribed  by  the  special  statutes  in 
question,  there  was  error  in  the  quantum  allowed  by  them. 

It  is  therefore  necessary,  having  regard  to  the  wide  provisions 
of  sec.  345,  subsec.  3,  of  the  Municipal  Act,  for  this  Court  now  to 
consider  as  best  it  can,  unaided  by  the  reasons  of  the  arbitrators 
or  by  the  arguments  of  counsel,  whether  the  finding  of  the  arbi- 
trators fixing  the  compensation  at  the  sum  of  $154,615  is  erroneous, 
and  if  so  why  and  to  what  extent. 

It  appears  from  the  statutory  provisions  which  I have  quoted 
that  the  present  appeal  is  technically  similar  to  an  appeal  from  a 
Master’s  report.  The  principle  upon  which  our  Courts  deal  with 


App.  Div. 
1916. 

Re  City  of 
Peter- 
borough 

AND 

Peter- 
borough 
Electric 
Light  and 
Power  Co. 

Hasten,  J. 


24 


ONTARIO  LAW  REPORTS. 


[vOL. 


App.  Div. 
1916. 

Re  City  of 
Peter- 
borough 

AND 

Peter- 
borough 
Electric 
Light  and 
Power  Co. 

Masten,  J. 


such  an  appeal  was  long  ago  determined  and  has  been  discussed  in 
numerous  cases.  A review  of  these  cases  would  serve  no  useful 
purpose,  and  it  will  be  sufficient  for  me  to  point  out  certain  features 
of  the  present  case,  which  have  led  my  mind  to  the  conclusion  that 
we  ought  not  to  interfere;  (1)  The  board  of  arbitrators  adopted 
the  correct  principle  of  estimating  damages,  so  there  is  no  question 
of  legal  principle  involved,  and  the  only  matter  open  for  considera- 
tion is,  as  I have  already  shewn,  a question  of  quantum,  not  of 
principle.  (2)  The  arbitrators  have  had  regard  to  the  various 
statutory  provisions  limiting  the  quantum  of  damages,  and  have 
not  in  any  general  way  proceeded  erroneously  in  applying  the 
principle  to  the  facts  of  this  case.  (3)  The  opposing  contentions 
of  the  parties  have  been  fully  and  elaborately  laid  before  the  board 
of  arbitrators;  and,  while  certain  unwarrantable  claims  (for 
example,  brokerage)  have  been  put  forward  on  behalf  of  the  com- 
pany, there  is  nothing  to  shew  that  the  arbitrators  gave  effect  to 
these  claims;  and  the  net  result,  $154,615,  may  well  have  been 
arrived  at,  wholly  excluding  such  items  as  are  unwarrantable. 
(4)  In  the  case  of  many  of  the  items  in  dispute  it  is  impossible  to 
arrive  at  any  exact  or  accurate  computation  of  the  amount  which 
should  be  allowed.  It  is  necessarily  a matter  of  judgment  on  facts, 
as  to  which  different  minds  will  take  different  views.  As  an  in- 
stance I refer  to  such  an  item  as  the  amount  of  the  allowance  to  be 
properly  made  for  depreciation,  the  method  adopted  by  both  parties 
being  to  ascertain  the  cost  of  a hypothetical  new  plant  in  situ  ready 
for  operation,  and  then  to  ascertain  the  amount  of  depreciation 
which  should  be  subtracted  from  this  owing  to  the  time  that  the 
present  plant  had  been  in  operation.  In  so  doing,  poles  and  cross- 
arms  form  a large  and  important  item.  The  company  admit  that 
the  amount  of  depreciation  to  be  properly  taken  off  the  cost  of  the 
new  poles  and  cross-arms  should  be  30  per  cent.;  on  the  other 
hand,  the  city  claim  60  per  cent,  depreciation.  With  respect  to 
the  service  and  secondary  wire  the  company  admit  12  per  cent., 
the  city  claim  60  per  cent.;  on  meters  the  company  admit  22  per 
cent,  and  the  city  claim  46  per  cent.  These  make  plain  the  point 
to  which  I am  now  referring,  namely,  that  as  to  the  amount  of 
such  depreciation  no  accurate  and  precise  judgment  by  way  of 
computation  can  be  made,  but  the  matter  is  one  of  judgment  and 
opinion  only.  (5)  The  conclusion  now  in  appeal  has  been  arrived 
at  by  the  arbitrators  after  hearing  the  witnesses  and  determining 
upon  the  credibility  of  their  statements  regarding  these  various 
matters  of  quantum.  (6)  The  decision  of  the  arbitrators  is  unani- 
mous; the  arbitrator  appointed  by  the  city  being  an  engineer  of 
long  experience  and  of  undoubted  ability,  and  the  conclusion  of 
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the  arbitrators  has  been  affirmed  by  the  Court  upon  appeal.  Under 
these  circumstances,  a perusal  and  consideration  of  the  evidence 
and  exhibits  has  failed  to  satisfy  me  that  there  is  any  such  clear 
nr  manifest  error  in  the  conclusion  arrived  at  by  the  arbitrators  as 
to  justify  an  interference  by  this  Court. 

I should  add  only  that  I am  of  opinion  that  the  items  claimed 
by  the  company  for  engineering,  legal  and  organisation  expenses, 
insurance  during  construction,  and  interest  during  construction, 
are  properly  put  forward,  and  that  in  respect  of  them  a proper 
allowance  should  be  made;  and  I refer  in  this  connection  to  the 
words  of  Lord  Herschell  in  the  case  of  Stockton  and  Middlesbrough 
Water  Board  v.  Kirkleatham  Local  Board,  [1893]  A.C.  444,  at  pp. 
449,  450 

It  appears  to  me  that  one  could  well  put  cases  where  that 
would  not  be  the  proper  mode  of  estimating  the  price  upon  that 
basis.  A water  supply  system  in  a considerable  district  can  only 
be  laid  down  after  expenditure  has  been  going  on  for  a considerable 
time;  capital  is  being  expended  from  time  to  time,  and  those  who 
are  putting  a water  system  in  situ  are  out  of  that  capital  and 
obtaining  no  return  from  it  for  a considerable  time.  They  can 
only  obtain  that  return  when  the  whole  system  is  complete  and 
ready  for  working.  It  is  obvious  that  any  one  who  found  that 
whole  system  complete  and  ready  for  working  would  be  prepared 
to  give  more  for  it  than  the  aggregate  sums  which  had  been  spent 
in  constructing  it,  inasmuch  as  he  would  have  it  then  ready,  and 
as  soon  as  he  had  paid  his  money  for  it  he  would  be  in  a position 
almost  immediately  to  begin  earning  a profit,  at  all  events  much 
more  quickly  than  if  he  had  occupied  a great  deal  of  time  in  its 
construction.^^ 

And  I strongly  incline  to  the  view  that  some  allowance  ought 
to  be  made  in  respect  of  the  claim  of  the  company  of  $44,393  set 
forth  in  the  Almert  exhibit,  16. 

I have  read  with  interest  and  refer,  as  illustrating  the  views 
which  it  seems  to  me  should  be  applied,  to  the  cases  of  National 
Waterworks  Co.  v.  Kansas  City  (1894),  62  Fed.  Eepr.  853,  and  City 
of  Omaha  v.  Omaha  Water  Co.  (1910),  218  U.S.  180. 

For  these  reasons,  I think  the  appeal  should  be  dismissed. 

With  respect  to  the  application  on  the  part  of  the  municipal 
corporation  for  leave  to  examine  the  arbitrators  in  support  of  their 
appeal,  I am  of  opinion  that  the  learned  Judge  in  the  Court  below 
properly  dismissed  that  application.  It  is  to  be  borne  in  mind  that 
this  is  an  appeal,  and  that  the  question  before  Mr.  Justice  Britton 
and  now  before  this  Court  is  whether  or  not  the  arbitrators  were, 
upon  the  evidence  adduced  before  them,  right  in  the  conclusions  at 
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which  they  arrived.  Such  an  appeal  differs  essentially  from  a 
substantive  application  to  set  aside  the  award,  and  from  an  action 
to  set  aside  the  award  on  the  ground  of  excessive  jurisdiction  or 
improper  conduct  on  the  part  of  the  arbitrators.  But  I think  that, 
when  the  only  matter  pending  before  the  Court  is  an  appeal  such 
as  this,  no  right  of  examination  exists.  I refer  to  the  following 
cases:  Duke  of  Buccleuch  v.  Metropolitan  Board  of  Works  (1872), 
L.R.  5 H.L.  418;  Becker  Co.  v.  North  British  and  Mercantile 
Insurance  Co.,  [1915]  3 K.B.  277;  and  Re  Clarkson  and  Camphell- 
ford  Lake  Ontario  and  Western  Railway  Co.  (1916),  35  O.L.R.  345, 
26  D.L.R.  782. 

This  motion  and  appeal  should  therefore  also  be  dismissed, 
with  costs  to  be  paid  by  the  appellants. 

Riddell,  J.  : — I agree  in  the  result. 

Meeedith,  C.J.C.P.: — This  appeal  is  an  appeal  against  the 
award  of  arbitrators  made  upon  an  arbitration  held,  under  the 
provisions  of  the  arbitration  clauses  of  the  Municipal  Act,  for  the 
purpose  of  determining  the  amount  of  compensation  which  should 
be  paid  by  a municipal  corporation  to  an  electric  light  and  power 
company  for  the  property  in  question,  which  the  municipal  cor- 
poration had  taken,  from  the  company,  under  and  by  virtue  of  the 
provisions  of  several  legislative  enactments. 

The  appeal  came  on  for  hearing,  in  the  first  instance,  before 
Britton,  J.,  who  at  once  saw  the  need  of  information  from  the 
arbitrators  as  to  the  manner  in  which  the  sum  awarded  had  been 
reached  by  them,  in  order  that  justice  might  be  done,  and  might 
be  done  without  needless  labour,  upon  the  appeal ; and  he  accord- 
ingly sought  from  the  arbitrators  such  reasons  for  their  award  as 
he  deemed  might  be  sufficient  for  the  purposes  of  the  appeal  and 
his  judgment  thereupon. 

The  arbitrators  in  due  course  responded  to  the  request  of  the 
learned  Judge,  giving  abundant  assurance  that  they  had  proceeded 
upon  proper  principles  and  had  considered  some  of  the  more 
important  cases  bearing  upon  questions  of  compensation  under 
more  or  less  similar  circumstances;  but  without  affording  any 
means  of  testing  whether  their  self-reliance  was  altogether 
warranted  or  not;  in  fact  quite  failing  to  give  any  real  assistance 
to  the  learned  Judge,  with  a volume  of  almost  900  pages  of  type- 
written testimony  and  discussions  of  counsel — largely  chaff  out  of 
which  the  grains  of  material  evidence  had  to  be  extracted,  and 
extracted  without  the  guide-post  of  even  a single  item  comprised 
in  the  sum  awarded  or  a single  fact  found  by  the  arbitrators,  except 
the  award  of  $154,615  staring  him  in  the  face. 
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However  it  came  about^  in  this  state  of  affairs,  the  learned 
Judge  dismissed  the  appeal  in  these  few  words : — 

“ A mass  of  evidence  was  taken ....  and  I am  unable  to  say  that 
the  award  should  be  set  aside  and,  in  such  manner,  set  the  case 
upon  the  road  hither,  without  having  been  able  to  obtain  or  throw 
any  light  upon  it. 

The  case  having  reached  this  Court,  by  way  of  an  appeal  against 
the  judgment  of  Britton,  J.,  the  reasons  for  which  I have  just 
quoted,  the  need  felt  by  that  learned  Judge  for  useful  information 
from  the  arbitrators  as  to  the  manner  in  which  the  compensation  had 
been  computed  by  them  became,  at  a first  glance  over  the  report  of 
the  proceedings  before  the  arbitrators,  acutely  felt  here  too:  and 
accordingly  steps  were  taken,  at  once,  to  obtain  the  further  informa- 
tion needed : which  was  mainly  a statement  of  the  mode  adopted  by 
the  arbitrators  in  their  computation — for  instance,  whether  the 
actual  cost  of  the  property  was  taken  and  a sum  deducted  for 
deterioration  from  all  causes — and  the  items  and  amounts  making 
up  the  amount  awarded. 

After  considerable  correspondence  and  a delay  since  the  argu- 
ment of  the  appeal  until  the  present  time,  we  find  ourselves  in 
no  better  position  in  this  respect  than  Britton,  J.^  was  when  he 
parted  with  the  case;  not  because  of  any  want  of  desire  on  the 
part  of  the  arbitrators  to  aid  us  in  any  way  in  their  power, 
but  because,  as  that  which  they  have  said  plainly  indicates,  the  arbi- 
trators did  not  act  upon  any  such  method,  or  deal  with  any  items, 
although  the  whole  evidence  was  directed  to  proof  of  value  item  by 
item  only,  no  one  venturing  to  value  the  property  in  gross  in 
one  sum,  or  otherwise  than  in  different  items  separately:  and  so 
it  was  impossible  to  give  information  regarding  that  which  should 
Imve  had,  but  apparently  never  had,  any  existence.  How  then  can 
an  award  so  made  stand? 

I am  well  aware  of  the  fact  that  many  arbitrations  are  conducted 
after  this  fashion : — the  arbitrator  for  the  seller  makes  a bid  at  the 
highest  figure  possible,  calling  it  a very  low  one,  and  one  from 
which  he  cannot  recede  even  a hair’s  breadth ; whilst  the  arbitrator 
for  the  purchaser  in  like  manner  names  and  contends  for  a very 
low  lump  sum;  and,  unfortunately,  the  third  arbitrator  too  often 
seems  to  think  that  his  only  duty  is  to  bring  the  opposite  poles 
together  somewhere  in  the  wide  expanse  separating  them;  and  so, 
quite  too  often,  arbitrations  are  made  quite  too  much  a game  of 
bluff;  and  we  have  been  told  that  not  infrequently  the  holder  of 
the  weakest  hand  wins,  in  such  games,  mainly  through  experience 
and  courage.  It  need  hardly  be  said  that  this  ought  never  to  be; 
but  it  ought  to  be  said,  and  very  generally  understood,  that,  in 
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cases  wliere  an  a^opeal  lies,  and  is  taken,  and  the  arbitrators  are 
unwilling  or  nnable  to  give  reasons  for  the  award  they  have  made, 
that  award  ought  to  have  little  weight  upon  an  appeal  against  it, 
though  of  course  it  must  stand  until  shewn  to  he  wrong  in  some 
way,  if  there  are  any  means  by  which  it  can  be  shewn. 

Without  the  assistance  which  information  shewing  plainly  just 
in  what  manner  the  arbitrators  reached  the  sum  awarded,  and 
how  they  dealt  with  the  various  items  to  which  all  the  evidence 
was  directed,  if  they  did  so  deal  with  them,  I have  felt  bound  to 
read  and  examine  the  evidence  taken  in,  and  all  the  papers  used 
upon,  the  arbitration  with  the  same  care  as  if  I had  now  to  make 
the  award;  and,  having  done  that,  though  hampered  much  by  the 
great  mass  of  immaterial  matter,  have  had  no  difficulty  in  reaching 
a firm  conclusion  as  to  what  the  aw^ard  should  have  been. 


Early  in  the  proceedings  one  of  the  arbitrators  very  pertinently 
inquired,  in  effect,  whether  the  case  was  one  in  which  by  enactment 
the  compensation  was  to  be  paid  on  the  basis  of  the  tangible  property 
acquired,  as  it  stood,  the  only  answer  to  the  inquiry  being,  No, 
there  is  nothing  of  the  kind,^^  that  answer  being  made,  of  course, 
by  counsel  for  the  company;  and  thus,  in  only  four  or  five  lines  of  a 
900-page  volume,  the  most  important  point  in  the  case  was  passed 
over,  and  erroneously  so.  Had  the  matter  been  discussed,  and  the 
true  measure  of  compensation  been  ascertained,  at  the  beginning 
of  the  inquiry,  much  the  greater  part  of  the  labour  and  cost  of  the 
arbitration  would  have  been  avoided,  and  the  case  might  have 
made  it  plain  that  an  award  which  no  one  could  very  well 
find  fault  with  had  been  made : but,  instead  of  that,  the  inquiry 
fioundered  along  in  doubt  and  indecision  as  to  what  the  arbitrators’ 
duties  really  were,  until  the  close  of  the  proceedings,  and  after 
that  I have  no  doubt,  evidence  of  all  sorts  being  admitted,  giving 
rise  to  confusion,  as  well  as  difficulty  and  needless  delay  and  cost. 
Properly,  in  such  an  arbitration,  the  first  thing  to  be  done  is  to 
determine  the  true  measure  of  compensation,  and  then  to  confine 
the  whole  evidence  to  such  a measurement : and  I have  little  doubt 
that  if  that  had  been  done,  and  if  one  of  the  witnesses  for  each  of  the 
parties,  and  a third  person  named  by  the  arbitrators,  had  been 
directed  to  go  together  and  value  the  property,  instead  of  wasting 
day  after  day  in  hearing  testimony  and  interchange  of  compliments 
between  counsel,  and  words  without  end,  an  award  satisfactory  to 
all  parties  might  have  been  made  in  a day’s  sitting  or  less : but  that 
was  not  done  and  the  result  was  as  we  see  it  to-day. 

But  it  is  never  too  late  to  mend ; and  I purpose  mending  matters, 
as  far  as  is  now  possible,  by  beginning  at  the  beginning:  that  is, 
at  the  outset  ascertain  and  state  what  the  true  measure  of  compen- 
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sation  is,  and  then  apply  to  it  so  much  of  the  vagrant  evidence  as 
can  be  usefully  applied  to  it,  and  so  test  the  accuracy  of  the  award. 
To  do  less  than  that,  to  accept  the  mere  general  statement  of  the 
arbitrators  that  they  had  proceeded  upon  proper  principles  and 
adopted  none  but  proper  methods,  would  be  to  deny  the  parties 
that  right  of  appeal  which  the  law  gives  them,  and  to  fail  to 
perform  our  duties,  just  as  much,  in  principle,  as  if  we  took  the 
next  logical  step  and  declined  to  consider  whether  the  arbitrators 
were  right  or  wrong  as  to  the  amount  awarded  merely  because 
of  their  assurance  that  they  were  right.  I decline  to  make  a mere 
matter  of  form  of  this  important  appeal,  involving  a large  amount 
of  money : and  the  more  so  because,  notwithstanding  such  assurance, 
it  is  quite  plain  that  the  arbitrators  did  not  act  upon  proper 
principles  in  not  dealing  with  the  items  of  the  estimates,  a num- 
ber of  which  were  not  allowable but  jumped  at  ” the  amount 
awarded.  The  one  arbitrator  who  professes  to  have  dealt  with  the 
items  (and  by  the  way  the  only  arbitrator  who  could  profess  to  have 
more  than  common  knowledge  of  values  of  things  such  as  those  in 
question)  shews  plainly  that  he  included  some  which  were  plainly 
improper. 

That  the  true  measure  of  compensation  is  the  actual  value  of 
the  property  as  it  stood  on  the  1st  October,  1914,  that  is,  the 
tangible  and  visible  property  actually  received  by  the  corporation 
from  the  company,  stripped  of  all  extrinsic  considerations,  seems 
to  me  to  be  quite  plain;  and  so  the  answer  to  the  inquiry  I have 
referred  to  should  have  been  “ Yes  rather  than  Yo.^’ 

That  which  was  so  handed  over  was  not  a going  concern,  it  was 
not  a business,  it  was  just  so  many  poles,  generators,  meters,  etc., 
and  so  much  wire,  etc.,  as  set  out  in  the  by-law  under  which  the 
power  to  take  it  was  exercised.  Then,  by  purposeful  and  plain 
legislative  enactments,  neither  profits  nor  any  right  to  use  the 
highways  in  carrying  on  the  business  in  which  this  tangible 
property  had  been  used,  was  to  be  taken  into  consideration.  With- 
out that  right,  which  had  been  obtained  from  the  corporation,  and 
without  which  the  poles  and  other  property  in  question  placed  in 
the  highway  would  have  constituted  a public  nuisance  that  the  cor- 
poration might  have  abated,  or  even  without  profits,  the  value  of  the 
property  could  be  nothing  more  than  what  could  be  made  of  it  after 
being  dismantled  and  removed,  less  the  cost  of  so  doing  and  of  the 
sale  of  it;  scrap ’’  or  “ salvage  value  as  it  was  called  by  the 
witnesses.  But  the  legislation  in  question  has  not  left  it  thus; 
it  has  in  effect  provided  a purchaser  who  is  to  take  the  things  set 
out  in  the  by-law  in  place,  as  they  are  when  taken;  and  that 
purchaser  is  to  pay  for  them  their  actual  value  in  that  plight  and 
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condition;  that  is,  is  to  pay  the  fair  value  of  them  as  such  tangible 
property  just  as  it  stood  on  the  1st  October,  1914. 

What  that  value  is  may  be  proved  in  more  than  one  way;  the 
usual  way  is  to  ascertain  actual  cost  and  then  deduct  the  proper 
amount  for  deterioration  in  value  from  all  causes,  such  as  wear 
and  tear,  the  introduction  of  better  or  cheaper  appliances,  and  so 
on.  That  is  the  usual  way  in  larger  concerns:  simple  valuation 
upon  inspection  should  be  enough  in  such  a case  as  this.  But  in 
this  case  the  first  mentioned  method  was  practically  impossible, 
because  the  company  had  not  kept  any  separate  or  proper  books 
or  accounts  of  construction  work  and  cost ; so  that  it  would  be 
something  in  the  nature  of  the  proverbial  search  for  a needle  in  a 
bundle  of  hay,  hunting  for  accounts  of  materials  purchased,  labour 
expended,  and  so  on.  Nor  Avas  such  a method  at  all  necessary  in 
this  particular  case : it  was  only  visible  and  tangible  property  upon 
which  a value  was  to  be  put:  and  upon  property  of  a very  well- 
known  and  common  kind : such  as  indeed  men  with  far  less  experi- 
ence than  the  AAutnesses  in  this  case  professed  to  have,  could,  in  nine 
cases  out  of  ten,  upon  inspection,  value  fairly.  It  is  commonly  done 
in  regard  to  furniture  and  other  goods  and  chattels  and  also  lands, 
of  much  greater  dAersity  of  character  and  sometimes  greater  value, 
by  auctioneers  and  land  agents;  indeed  so  familiar  is  that  method 
that  the  process  of  reproduction  and  then  depreciation 
indulged  in,  even  regarding  such  antiquated  articles  as  the  arc 
lamps,  by  some  of  the  expert  witnesses,  seem  to  me  a great  waste 
of  labour.  If  any  two  out  of  the  six  expert  witnesses  who  Avasted 
days  attending  the  arbitration  could  not,  in  suitable  weather,  with 
such  assistance  as  they  might  need,  put  a fair  value  upon  every 
item  of  the  property  in  question,  a value  AARich  if  taken  independ- 
ently by  each  should  not  vary  to  the  extent  of  ten  per  centum  from 
one  another  in  the  total  amount,  I should  have  no  hesitation  in 
saying  that  either  the  professed  skill,  or  the  honesty,  of  one  or 
other  Avas  sadly  out  of  joint,  and  should  look  for  some  one  professing 
much  less  ability  to  do  the  work  better.  A small  concern;  the 
property  of  that  kind  which  was  said  to  be  of  an  ancient  type ; 
and  all  Avithin  narroAv  limits ; and  yet  Ave  have  already  had  900  pages 
about  the  value  of  such  property;  costly  witnesses,  and  a costly 
arbitration,  and  tAA-o  appeals;  and  are  yet  perhaps  only  fairly  well 
into  the  litigous  highway. 

That  the  valuation  of  the  company’s  expert  chief  witnesses  was 
very  excessive  seems  to  me  made  plain  by  their  own  testimony.  The 
first  observation  to  be  made  regarding  these  witnesses  is  that  they 
had  had  no  experience  in  Ontario  or  in  Canada,  a handicap  of  some 
weight,  especially  Avhen  opposed  to  Avitnesses  Avho  had  had  much 
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recent  and  continuing  experience  in  Ontario.  The  system  which 
they  adopted  is,  of  course,  unobjectionable,  if  they  did  not  feel 
competent,  on  inspection,  to  put  a value  upon  the  different  kinds 
of  property  in  question:  it  was  a primitive  method  which  any 
one  procuring  the  proper  information  as  to  kinds,  quantities,  cost, 
time  in  use,  and  time  in  which  replacement  is  usually  necessary, 
could  work  out,  without  the  aid  of  the  specially  skilled ; the  employ- 
ment of  the  specially  skilled,  whether  valuer,  engineer,  or  expert 
witness,  ought  rather  to  avoid  that  roundabout  method  and  obtain 
as  good  or  better  results  from  a mere  inspection  of  the  property 
generally,  though  of  course,  in  some  instances,  some  articles  might 
call  for  investigation  as  to  cost,  etc. : but  we  have  primitive  methods 
only  to  deal  with : and  the  first  question  is,  were  they  well  employed 
by  these  two  witnesses,  Sace  and  Almert?  In  many  respects  I am 
obliged  to  say  “ no  and  would  be  obliged  to  say  no  ” even  if 
there  were  no  other  testimony  in  the  case  than  their  own. 

In  the  first  place,  although  the  case  is  one  which  is  to  be 
treated  as  if  it  were  a purchase  made  on  the  1st  October,  1914,  of 
property  at  its  value  on  that  day,  these  witnesses,  instead  of  so 
treating  it,  give  themselves  a range  of  from  3 to  5 years  before  that 
day  as  a time  within  which  the  prices  may  be  ascertained  in  estimat- 
ing the  cost  of  reproduction  ” of  the  property ; there  was  no 
more  right  to  do  that  than  there  would  be  to  adopt  the  same 
method  in  fixing  the  price  of  goods  or  chattels  or  lands  of  any  other 
description  purchased  and  to  be  paid  for  at  market  price  on  the 
day  of  the  purchase : and  I can  find  no  real  reason  for  it  except 
that  it  gave  opportunity  to  increase  the  estimated  value.  It  was 
asserted  by  the  witnesses  that  the  prices  thus  fixed  were  the  average 
prices  during  the  length  of  time  selected  by  them  as  fair : it  was  of 
course  a misuse  of  the  word  average  it  would  be  impossible  to 
ascertain  the  average  price  of  all  goods  of  any  kind  sold  in  months 
or  even  days ; and  it  does  not  even  appear  in  the  testimony  whether 
what  the  witnesses  meant  was  the  mean  between  the  highest  and 
lowest  price  in  a given  period;  and  so  it  is  obvious  what  latitude 
they  give  themselves,  instead  of  doing  that  which,  obviously  I 
should  have  thought,  should  have  been  done,  ascertain  the  value  of 
the  thing  purchased  by  its  market  value  on  the  day  of  its  purchase, 
unless  the  parties  had  agreed  to  some  other  method,  which  in  this 
case  had  not  been  done. 

The  next  thing  to  be  observed,  in  regard  to  estimates  of  the 
value  of  the  property  in  question  by  these  witnesses,  is,  that  the 
total  present  value  of  it  is  put  at  $140,930.36;  and  yet  the  award 
is  for  $154,615;  nearly  $14,000  more;  an  important  circumstance 
from  more  than  one  point  of  view : let  me  deal  with  the  first : — 
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It  indicates  that  the  arbitrators  must  have  allowed,  in  addition 
to  the  highest  estimate  given  for  the  present  value  of  the  property 
taken,  nearly  $14,000  for  something  beyond  that  which  the  corpora- 
tion was  to  pay  for : a number  of  which  things  these  witnesses  have 
separately  added  to  their  estimate  of  “ present  value.”  The  first 
is  an  item  of  $20,653.15,  for  legal  and  organisation  expenses, 
engineering,  contingencies  and  omissions,  and  insurance  during 
construction,  an  item  which,  if  the  other  items  given  as  present 
value ''  are  correctly  so  given,  cannot  be  taken  into  consideration,, 
because  the  present  value  ” of  the  tangible  property  is  all  the 
corporation  is  to  pay. 

The  next  of  these  items,  interest  on  construction,  is  in  the 
same  position  as  the  last:  if  ‘'present  value’'  means  present  value 
of  the  property  to  which  the  words  are  applied,  it  is  wrong  ta 
attempt  to  add  anything  to  it : that  is,  the  same  thing,  when  allow- 
able, should  not  be  counted  twice. 

And  the  last  of  these  items,  brokerage  and  bond  discount,  17.6 
per  cent.,  is  so  obviously  an  improper  one  as  to  indicate  to  what 
straits  the  witnesses  were  put  to  swell  their  computation  of  the 
amount  the  corporation  should  pay.  The  item  is  based  upon  this 
extraordinary  proposition : that,  because  a company  might  be 
obliged  to  issue  bonds  to  raise  the  money  to  pay  for  their  works, 
and  might  get  much  less  than  par  for  their  bonds,  therefore  the 
“ present  value  ” of  their  property  should  be  increased  by  the 
amount  of  such  loss  on  the  sale  of  their  bonds;  to  put  the  same 
proposition  in  another  way,  an  impecunious  purchaser  buys  a horse 
the  value  and  price  of  which  is  $100,  but  because  he  has  to  borrow 
the  money  to  pay  the  price  and  is  so  impecunious  that  he  is  obliged 
to  pay  $25  for  the  loan  of  the  $100,  the  result  is  present  value  ” 
of  horse  $125 ; and  repeat  the  operation  three  times  and  present 
value  becomes  $200.  Whilst,  on  the  other  hand,  if  a company  be 
wealthy  and  sells  its  bonds  or  stock  issued  for  new  construction 
work  at  a premium,  the  actual  value  of  the  thing  bought  or  con- 
structed is  reduced  accordingly. 

Having  regard  to  the  “ present  values  ” and  additions,  and  ta 
the  excess  of  the  award  over  the  highest  present  values,”  it  is  very 
plain  that  the  arbitrators,  as  well  as  these  witnesses,  lost  sight  of 
the  fact  that  the  compensation  must  be  limited  to  the  actual  value 
of  the  tangible  property  taken  by  the  corporation ; and  were  carried 
away  by  consideration  of  the  company’s  losses  or  imaginary  losses ; 
or  other  fancied  hardships ; with  the  common  forgetfulness  of  the  ‘ 
fact  that,  in  such  cases  as  this,  such  a valuation  as  the  law  requires 
is  a valuation  generally,  in  accordance  with  an  agreement  made 
between  the  company  and  the  municipal  corporation,  an  agreement 
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into  which  the  company  entered  with  its  eyes  wide  open  and  for 
the  purposes  of  its  own  profit,  largely  through  leave,  and  generally 
exclusive  leave,  to  make  use  of  the  highways  for  the  purposes  of  its 
works  and  ways. 

Before  discussing  the  several  items  of  valuation,  made  by  these 
witnesses,  of  the  company's  property  included  in  their  estimate, 
it  may  be  well  to  mention  two  things  of  a more  general  character, 
in  which  these  valuers  erred. 

They  added  to  their  estimate  of  the  value  of  the  property  two 
per  centum  for  omissions,'^  that  is  for  their  own  errors  and 
omissions  in  making  their  estimate,  and  this  although  they  knew 
that  a like,  in  character,  addition  had  been  made  to  the  inventory 
of  the  property  which  they  were  to  value;  however  convenient,  ami 
commendable  or  otherwise,  such  a method  may  be  in  making 
inventories  and  valuations  for  mere  stock-taking  purposes,  or  for 
the  cheering  of  the  stockholders  of  the  company  the  assets  of 
which  are  so  valued,  it  need  hardly  be  said  that  it  has  no  place 
in  a delivery  of  property  sold  by  a seller  to  the  buyer,  unless  there 
is  some  agreement,  expressed  or  tacit,  between  them,  authorising 
it.  It  could  hardly  be  more  difficult  to  count  2,100  telegraph  poles 
than  2,100,  more  or  less  restive,  horses,  and  yet  in  the  delivery  of 
the  latter  one  Arould  be  very  suspicious  of  the  sobriety  of  the  seller 
if  he  were  to  insist  that  his  contract  was  fulfilled  when  the  tally 
reached  1,995,  that  the  purchaser  must  be  content  with  105 — being 
five  per  cent.,  as  in  this  case,  of  the  whole  property— less,  in  tlie 
count,  for  errors  and  omissions : and  it  makes  no  difference 
whether  the  addition  is  as  to  number  or  price  or  both,  as  here : the 
addition  here  is  upon  everything,  not  upon  an  innumerable  quantity 
of  small  articles;  and,  as  I understood  the  witness  Sace,  on 
inventory  first  and  on  valuation  again : though  it  does  not  very 
much  matter  what  the  facts  may  be,  exactly — it  is  the  principle 
which  is  more  particularly  involved. 

Then  these  witnesses  reproduced  ’’  the  arc  lamp  method  of' 
lighting  and  carbon  lamps  in  use  in  these  works,  although  thc' 
former  was  discarded  generally  20  years  ago,  it  was  said,  and:  the* 
inefficiency  of  the  latter  in  these  works  was  said  to  be  75  per  cent. : 
that  is,  they  estimated  the  cost  of  work  constructed  at  the  present 
time  with  such  practically,  for  such  purposes,  useless  appliances, 
and  although  the  arc  lamp  has  been  so  long  out  of  use  that  it  can 
be  purchased,  if  at  all,  only  in  second-hand  condition  from  dealers 
in  second-hand  ’’  goods.  This  in  principle  was  wrong : no  one 
would  think  of  now  building  any  such  system  or  using  any  such 
appliances  a day  longer  than  could  be  helped,  and  so  the  purchaser- 
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should  be  charged  only  with  a proportion  of  the  interest  upon  the 
cost  of  efficient  appliances  until  they  should  be  substituted  for  the 
inefficient,  that  proportion  in  money  being  the  same  as  the  pro- 
portion in  efficiency:  if  the  new  appliances  should  have  double 
efficiency  the  value  should  be  one  half  the  interest  and  the  scrap  ” 
or  salvage  value,  if  any,  of  the  appliances  when  discarded. 

And  I cannot  but  think  that  the  fairest  method  of  ascertaining 
the  present  actual  value  of  all  this  tangible  property  in  place, 
would  have  been  in  that  way.  Much  of  the  property  is  antiquated 
and  inefficient  ” and  out-of-date ; no  one  could  think  of  maintaining 
such  property  a day  longer  than  could  be  helped:  there  is  but  one 
course  open  to  any  owner,  that  is  to  bring  it  up-to-date;  to  discard 
a lighting  system  which  necessitates  burning  lamps  all  day  as  well 
as  all  night  because  of  no  separate  means  of  switching  them  off 
during  the  day;  and  part  of  which  gives  but  one-fourth  the  light 
it  should  for  the  power  employed,  and  so  was  called  by  one 
of  the  witnesses  antiquated,  obsolete,  inefficient.’^  That  being 
so,  I would  estimate  the  cost  of  a system  the  same  in  quantity  but 
constructed  with  modern  suitable  appliances,  and  would  then 
estimate  the  greater  efficiency,  stability,  and  other  features  of  such 
a business,  and  would  put  the  present  actual  value  of  the  property 
in  question  at  the  same  proportion  that  such  cost  would  bear  to 
such  efficiency,  etc.;  so  that,  if  such  cost  should  be  $200,000  and 
such  efficiency,  etc.,  value  double,  the  value  of  the  property  in 
question  would  be  $100,000.  It  is  of  course  not  what  this  particu- 
lar purchaser  may  intend  to  do  with  it,  it  is  what  any  purchaser 
would  do  with  the  property ; and  obviously  that  would  be,  substitute 
up  to  date  for  out  of  date  appliances,  etc.,  at  the  earliest  moment 
possible  ; and  so  make  the  worth  of  such  things  nothing  more  than 
scrap  ” value  with  such  interest,  whilst  in  use,  added. 

Then,  coming  to  the  times  of  present  value:  I desire  to  point 
out  a few  of  the  perhaps  more  easily  understood  errors  of  over- 
valuation, not  to  take  up  time  by  a discussion  of  each  item  or  every 
overvaluation  regarding  it,  as  would  be  necessary  if  there  were 
no  better  evidence  than  that  of  these  witnesses,  as  to  the  present 
value  ” of  the  goods  and  chattels  in  place,  such  actual  value  of 
such  things  as  they  stand  being  the  measure  of  the  company’s 
right  to  compensation;  there  being  other  evidence,  all  that  I 
desire  now  to  do  is  to  point  to  some  things,  other  than  those  I 
have  mentioned;  to  shew  why  I consider  the  other  evidence  much 
more  to  be  depended  upon,  and  why  if  there  were  none  other  I 
should  feel  obliged  to  make  a large  reduction  from  the  estimate 
of  present  values,”  made  by  these  witnesses,  upon  their  own 
evidence  alone. 
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The  first  item  is  poles:  according  to  the  authority  of  the 
standard  works  dealing  with  such  subjects,  the  “ life  of  such  poles 
generally  is  put  at  about  20  years;  these  witnesses,  for  the 
purposes  of  this  valuation,  put  the  life  of  the  poles  in  question  at 
33  years : an  increase  of  65  per  cent. ; obviously  unwarranted  unless 
poles  which  grow  in  the  Peterborough  district  are  very  extraordin- 
arily different  from  the  same  kind  of  poles  generally,  or  unless 
there  be  something  equally  extraordinary  as  a preservative  in  the 
soil  or  atmosphere  of  the  city  of  Peterborough,  where  they  are: 
there  is  evidence  that  poles  there  do  last  longer  than  in  many 
other  places;  but  I can  find  nothing  in  the  evidence  that  excuses 
an  increase  in  lasting  qualities  getting  well  on  to  double  that  of 
ordinary  cedar-pole  kind.  And  even  in  so  simple  a matter  there 
is  room  for  manipulation : one  may  speak  of  the  “ life  of  a pole 
in  the  sense  of  its  lasting  until  in  the  ordinary  course  of  nature 
it  becomes  obviously  useless,  excluding  accidental  ending  of  its 
life,  which  may  happen  in  more  than  one  way.  When  testifying 
as  to  the  life  of  poles  in  such  a matter  as  this,  the  witness 
should  deal  with  the  question  as  the  books  do,  and  do  in  the  only 
fair  way,  as  the  length  of  time  which,  with  prudence,  poles  can 
be  kept  in  use  for  the  purpose  of  transmitting  electricity  in  a city 
system  for  the  purpose  of  a public  and  general  light,  heat,  and 
power  service.  The  witness  Mr.  Hawkins,  of  the  Hamilton,  Ontario, 
company,  who  supported  these  witnesses  generally  as  to  their 
valuations,  when  supporting  it  as  to  this  item  was  asked  as  to  the 
duration  of  the  poles  in  one  of  the  lines  of  the  company  by  which 
he  is  employed,  and  gave  the  facts,  which  indicated  that  the  life 
of  the  poles  was  much  less  than  he  had  in  his  opinion  testified  that 
it  was,  but  he  hastened  to  give  as  an  explanation  the  fact  that 
some  of  them  had  been  made  useless  by  fire,  again  shewing  that  it 
was  not  the  prudent  use  of  the  poles  in  place  that  the  witnesses 
had  in  mind  when  speaking  of  33  years  but  the  span  of  a full 
life  excluding  accident : I have  much  greater  faith  in  the 
books  than  in  witnesses  from  Chicago  who  have  had  no  experience 
in  the  Peterborough  district  or  anywhere  else  in  Canada. 

Another  item,  and  the  largest  one  in  the  list,  is  meters : the 
3 to  5 year  value  of  these  was  put  at  between  $12  and  $13  by 
these  witnesses,  though  the  actual  price  on  the  1st  October,  1914, 
was  between  $7  and  $8  for  the  meters  in  general  use  then.  Ho  sort 
of  reasonable  excuse  is  given  for  this  overcharge;  on  the  1st 
October,  1914,  any  quantity  of  the  $7  to  $8  meters  could  have 
been  purchased  by  the  municipal  corporation,  the  meter  in  general 
use,  reduced  in  price  because  of  new  and  improved  methods  of 
making  meters : and  a meter  that  none  of  the  witnesses  has  under- 
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taken  to  say  is  not  as  good  for  all  purposes  as  the  older  fashioned 
and  higher  priced,  in  the  days  when  they  were  bought,  ones.  The 
witness  Almert  made  an  extraordinary  statement  upon  the  subject ; 
that  it  was  like  watches,  they  formerly  cost  a good  deal  but  now 
can  be  had  at  retail  for  $1  apiece : if  the  witness  meant  to  insinuate 
that  the  meter  now  on  the  market  is  as  inferior  to  the  discarded 
kinds  as  dollar  watches  are  to  expensive  watches,  he  should  have 
had  the  courage  to  say  so  plainly;  though  it  would  be  incredible 
if  said ; good  is  not  discarded  for  bad  by  great  electric  light,  heat, 
and  power  concerns  merely  because  of  the  difference  between  $7 
and  $12  in  price;  and  meters  are  not  carried  for  personal  adorn- 
ment as  well  as  utility,  nor  are  they  either  like  costly  watches  in 
which  not  one  in  a thousand  may  be  a bad  one,  nor  like  dollar 
watches  of  which  not  one  in  a thousand  can  be  a good  one  for 
adornment  as  well  as  usefulness.  These  expert  witnesses  seem  to 
have  been  hard-driven  to  support  their  valuation. 

Again,  in  the  second  largest  item,  wire,  these  valuers  put  it 
at  18  cents  a pound  for  their  reproduction  purposes,  thougli 
on  the  1st  October,  1914,  its  price  was  two  cents  a pound  less; 
and  here  too  the  valuer  applied  his  3-year  method,  that  being  % 
of  a cent  higher  than  the  5-year  one ; so  that  in  every  way  there 
seems  to  have  been  the  one  purpose,  to  increase  the  amount  with 
which  it  was  sought  to  charge  the  purchasers. 

It  is  difficult  to  imagine  any  good  reason  why  these  witnesses 
did  not  base  their  valuation  upon  prices  of  the  1st  October,  1914, 
even  if  they  had  to  make  another  valuation,  as  well  as  the  3 to  5 
years’  prices  method.  In  his  examination  in  chief  a suggestion 
was  made  to  the  witness  Sace  that  he  might  even  then  shew  what 
the  result  would  be  based  on  the  1st  October,  1914,  prices,  but  he 
seems  to  have  indicated  that  that  would  take  up  too  much  time ; but, 
whether  it  is  that  the  ordinary  mind  is  not  expert  ” enough  to 
fathom  the  difficulties,  it  does  seem  to  me  that  two  of  the  major 
items  might  have  been  so  dealt  with  by  any  one  in  less  time  than 
was  taken  up  in  suggestions  as  to  the  difficulty  of  the  task.  So 
many  pounds  of  wire  at  2 cents  a pound,  and  so  many  meters  at 
$5  each,  are  not  difficult  sums,  even  in  mental  arithmetic  for  school- 
boys. 

Altogether  the  evidence  for  the  company  was  exceedingly  un- 
satisfactory ; not  helpful  to  a true  computation  of  the  value  of  the 
property  in  question  on  the  1st  October,  1914. 

But,  fortunatel}^  the  evidence  given  for  the  corporation  Avas, 
except  as  to  one  item,  based  upon  ])rices  on  the  1st  October,  1914; 
was  given  by  Avitnesses  having  an  intimate  knoAvledge  of  such  Avork 
in  Ontario,  and  Avas  given  in  a clear  and  convincing  manner;  so 
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that  no  difficulty  stands  in  the  way  of  ascertaining  the  true  amount 
of  the  compensation  to  which  the  company  is  entitled. 

The  witness  Jeffery,  who  made  the  estimate  for  the  corporation, 
is  an  electrical  engineer,  now  and  for  some  time  past  employed  by 
the  Hydro-Electric  Power  Commission  of  Ontario,  and  in  that 
capacity  has  been  and  is  constantly  employed  in  the  construction 
of  such  works  as  that  in  question  and  in  estimating  their  cost ; and 
to  his  familiarity  with,  and  knowledge  of,  the  subject,  in  its  Ontario 
aspect,  is  to  be  attributed,  rather  than  experience  as  a witness  or 
readiness  of  tongue,  his-  having  had  “ the  better  of  the  argument 
throughout  his  cross-examination.  His  estimate  and  testimony  were 
well  supported  by  another  electrical  engineer  of  large  experience 
in  Ontario ; as  well  as  by  a Montreal  like  engineer : and  the  whole 
evidence  upon  this  side  of  the  case  is  so  free  from  fanciful  methods, 
as  well  as  suspicious  elasticities,  and  so  supported  on  all  points  by 
actual  experience,  up  to  the  present  time,  in  Ontario,  that  I have 
no  hesitation  in  relying  upon  its  reasonable  fairness  and  accuracy 
in  general  as  well  as  in  regard  to  each  particular  item;  a thing 
which  is  quite  impossible  in  regard  to  the  evidence  on  the  other 
side,  if  for  no  other  reason,  because  it  is  based  and  worked  out 
upon  an  uncertain  as  well  as  wrong  method — the  3 to  5 years^ 
prices  method. 

In  a statement,  in  writing,  at  one  time  made  by  one  of  the 
-arbitrators,  it  was  said,  in  effect,  that  he  looked  upon  the  figures 
given  by  the  witness  Jeffrey  as  indicating  minimum  cost  which 
might  be  obtained  by  the  Hydro-Electric  Power  Commission — 
which  he  said  is  the  most  highly  organised  and  efficient,  for  this 
class  of  construction,  in  the  world — in  a wholesale  way  throughout 
an  extended  district,  and  so  should  be  added  to,  because  this  was  the 
case  of  a comparatively  small  and  local  concern,  having  no  such 
advantages : but  he  must  have  overlooked  the  fact  that  the  municipal 
corporation  acquiring  this  property  is  one  of  the  municipalities 
comprised  in  the  Commission,  and  is  entitled  to  all  the  benefits  of 
its  organised  and  efficient  system,  and  that  to  deprive  them 
of  that  benefit,  as  he  proposed  to  do,  would  be  wrong,  which,  being 
righted,  means  that  the  Jeffery  estimate  should  be  applied  and 
given  effect. 

The  same  arbitrator  stated  in  the  same  way  that  he  did  not 
deem  it  fair  to  make  reductions  in  value  because  of  improvements 
which  might  be  made  in  the  system  by  the  corporation,  meaning 
apparently  that  the  fact  that  the  antiquated,  obsolete,  and 
inefficient  parts  of  the  system,  which  must  almost,  if  not  quite,, 
necessarily  be  discarded  at  the  earliest  moment  possible,  and 
replaced  with  modern  and  efficient  appliances,  was  not  to  be  taken 
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into  account  in  depreciation  of  reproduction  ” and  “ depreciation 
value;  which  obviously  is  erroneous,  and  evidently,  from  the  words 
used  in  expressing  it,  a sympathetic  error:  a sympathy  very 
common  and  not  unnatural  for  the  seekers  for  compensation  for 
expropriated  property. 

Acting  thus  erroneously,  this  arbitrator  made  the  present  value 
of  the  tangible  property  $105,590:  to  which  he  added  $10,559,  for 
such  intangible  things  as  engineering  and  legal  expenses,  contin- 
gencies, and  insurance : and  $3,484  for  interest  during  construc- 
tion and  $5,982  for  brokerage  and  refunding and,  after  all 
that,  $10,000  for  the  company’s  cost  of  preparing  for  the  arbitra- 
tion; $10,000  (in  the  teeth  of  the  statute)  for  separation  of  the 
works  taken  from  others  which  the  company  had  theretofore  worked 
together;  and  $10,000  for  being  saved  the  delay  and  cost  of  work- 
ing up  a business : and  thus  this  arbitrator  brought  himself  up  to 
the  point  of  being  a party  to  an  award  about  one-third  of  which 
was  over  and  above  the  value  of  the  property  for  which  compensa- 
tion was  to  be  given.  He  is,  however,  to  be  commended  for  having 
attempted  to  do  his  duty  as  an  arbitrator  in  dealing  with  the  items 
involved  in  the  estimates  of  the  witnesses;  a thing  which  every 
judge,  whether  arbitrator  or  not,  must  do  if  he  do  his  duty. 

It  may  be  that  the  sympathetic  feeling  to  which  I have  referred 
would  impel  many  arbitrators  and  some  judges  to  add  an  amount, 
10  per  cent,  or  more  or  less,  to  the  net  actual  value,  and  so  might 
bring  the  amount  of  the  award  up  from  the  Jeffery  valuation, 
$85,885.44,  to,  or  nearly  to,  $100,000 ; but  there  would  be  no  legal 
justification  for  that  generosity  with  the  money  of  others:  and 
whether  it  would  or  would  not  be  done  in  this  case  is  immaterial, 
because,  in  manner  provided  by  statute,  an  estimate  was  made, 
before  possession  of  the  property  in  question  was  taken,  and  upon 
that  estimate  a direction  for  payment  into  Court  of  $100,000  by 
the  municipal  corporation  was  made  and  obeyed,  and  the  corpora- 
tion upon  this  appeal  consented  to  that  sum  being  paid  to  the 
company  as  in  full  of  the  compensation  to  which  the  company 
is  entitled. 

I would  therefore  set  aside  the  award,  for  the  reasons  I have 
given ; and  would  fix  the  compensation  in  question  at  $100,000,  for 
the  reasons  which  I have  also  given;  and  would  give  the  costs  of 
this  appeal  to  the  appellants;  but  would  make  no  order  as  to  the 
costs  of  the  arbitration,  because  no  one  seems  to  be  entirely  blame- 
less for  the  waste  of  time  and  words  there. 

It  is  not  in  the  interests  of  private  companies  to  seek  and 
obtain  extravagant  awards ; though  it  may  be  natural  for  each 
to  think  of  its  own  interest  onl}^,  regardless  of  that  of  those  which 
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are  still  in  business;  not  in  snch  interests  because,  if  carried  too 
far,  it  can  end  only  in  more  legislation  in  favour  of  public  interests 
and  public  ownership;  or  else  the  construction  of  public  systems 
in  competition  with  those  of  the  private  concerns,  either  of  which 
things  must  sooner  or  later  bring  such  property  as  that  in  question 
into  that  which  is  commonly  called  the  scrap-heap  it  is  far 
better  that  every  one  should  adhere  to  the  letter  of  the  law  as  it  is, 
and  make  reasonable  effort  to  compute  the  compensation  to  be 
awarded  in  accordance  with  its  provisions  and  the  evidence  adduced 
in  the  arbitration  proceedings;  and  the  more  is  that  incumbent 
upon  us  because  Mr.  Cowan’s  argument  on  the  question  of  amount 
may  have  been  cut  short  by  observations  from  the  Bench  that  the 
whole  of  the  evidence  would  be  carefully  read. 

Appeal  dismissed  (Meredith,  C.J.C.P.,  dissenting). 


[APPELLATE  DIVISION.] 

SowARDS  V.  London  Guarantee  and  Accident  Co. 

Insurance  (Automobile) — Damage  Caused  by  Automobile  Coming  in 
Contact  with  Surface  of  Highway  after  being  Upset  — Terms  of 
Policy — “ Actual  Collision  with  any  other  Automobile,  Vehicle,  or 
Object  — Meaning  of  “ Object" — Ejusdem  Generis  Rule — Excessive 
Speed — Illegal  Act  of  Third  Person — Motor  Vehicles  Act,  sec.  11, 
subsec.  1 (9  Geo.  V.  ch.  57,  sec.  3). 

The  defendants  insured  the  plaintiff  against  any  damage  to  his  auto- 
mobile “ by  being  in  actual  collision  with  any  other  automobile, 
vehicle,  or  object.”  The  plaintiff’s  automobile  was  damaged  as  a 
result  of  a collision  with  the  surface  of  the  highway  when  the  vehicle 
was  upset.  It  was  conceded  by  the  defendants  that  the  meaning  of 
“ object  ” was  not  limited  and  controlled  by  the  ejusdem  generis  rule 
so  as  to  restrict  its  application  to  objects  of  a like  nature  to  auto- 
mobiles and  vehicles;  — 

Held,  that  the  surface  of  the  highway  was  an  “ object  ” within  the 
meaning  of  the  policy. 

The  plaintiff  was  not  driving  the  car  or  in  the  car  at  the  time  of  the 
upset — it  was  driven  by  his  son,  and,  as  the  trial  Judge  found,  at  an 
illegal  speed  (subsec.  1 of  sec.  11  of  the  Motor  Vehicles  Act,  as 
enacted  by  9 Geo.  V.  ch.  57,  sec.  8)  : — 

Held,  that  the  proposition  that  the  plaintiff  could  not  claim  indemnity 
for  loss  occasioned  by  his  own  illegal  and  prohibited  act  was  inap- 
plicable. 

O'Hearn  v.  Yorkshire  Insurance  Go.  (1921),  50  O.L..R.  377,  51  O.L.R. 
130,  distinguished. 

Per  Meredith,  C.J.O.: — There  was  no  evidence  that  the  automobile  was 
being  driven  at  an  illegal  rate  of  speed. 

Judgment  of  Riddell,  J.,  reversed. 

An  action  by  the  owner  of  an  automobile  against  an  accident 
insurance  company  to  recover  the  sum  of  $2,666.47  for  damage  to 
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the  automobile,  the  defendants  having  insured  the  plaintiff  against 
damage  to  the  automobile  by  being  in  actual  collision  with  any 
other  automobile,  vehicle,  or  object. 

The  action  was  tried  by  Riddell,  J.,  without  a jury,  at  Kingston. 

T.  J.  Rigney,  K.C.,  for  the  plaintiff. 

Gideon  Granl,  K.C.,  and  Charles  Sivabey,  for  the  defendants. 

February  24.  Riddell,  J. : — Early  in  the  morning  of  the  1st 
May,  1921,  an  automobile  belonging  to  the  plaintiff  was  driven  by 
the  plaintiff^s  son,  accompanied  by  a companion,  on  the  public 
highw'ay  in  Lennox,  from  Odessa  toward  Kingston,  at  a rate  of 
about  35  miles  per  hour.  One  of  the  wheels  ran  into  a hole,^^ 
rather  a rut,  in  the  road,  the  driving  wheel  was  wrenched  from 
young  Sowards’  hand,  and  the  automobile  swerved  to  the  right  and 
fell  in  the  ditch,  on  its  right  side.  Still  proceeding  forward  under 
the  force  of  inertia,  a wheel  struck  a stone,  which  turned  the 
automobile  over  to  its  left  side,  on  which  it  proceeded  a little 
farther,  but  finally  it  stopped  through  the  friction,  with  its  nose 
some  five  inches  short  of  a stone-heap,  near  which  was  a fence. 
Neither  stone-heap  nor  fence  had  anything  to  do  with  the  car 
stopping  or  with  the  accident,  cause,  or  damage — practically  all 
the  damage  was  caused  at  once  when  the  car  landed  on  its  right 
side,  and  nothing  which  took  place  subsequently  is  of  any  conse- 
quence. (These  facts  I arrive  at  from  seeing  and  hearing  the 
witnesses  and  attaching  such  credit  to  each  as  he  seemed  to  deserve). 

Damage  to  the  amount  of  $2,666.47  was  occasioned  to  the  car ; 
and  the  plaintiff  claims  the  amount  from  the  defendant,  an  accident 
company. 

The  policy  covers.  . . .damage  to  the  automobile.  . . .by  being 
in  actual  collision. ..  .with  any  other  automobile,  vehicle,  or 
object.  ...” 

It  is  argued  that  the  damage  was  caused  by  the  automobile  being 
in  actual  collision  with  ” an  object  ” — i.e.,  the  side  of  the  hole 
or  rut  and  then  the  earth  on  the  side  of  the  road;  and  in  a wide 
sense  that  is  true. 

But  the  purpose  of  the  insurance  contract  must  be  considered, 
and  in  such  contracts  perhaps  more  especially  the  maxim 
''  Noscitur  d sociis’'  is  to  be  applied:  Broom’s  Legal  Maxims,  8th 
ed.  (1911),  p.  448  sqq.,  and  cases  cited. 

The  plain  object  of  this  insurance  contract  was  to  provide  for 
damage  to  the  car  either  itself  moving  or  standing  on  the  surface 
of  a road,  and  running  into  or  being  run  into  by  another  object  of 
the  like  nature,  moving  or  standing.  It  is  not  intended  to  provide 
for  defects  in  the  road-bed. 
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Collision  means,  both  etymologically  and  in  common  nse, 
the  clashing  together  of  two  objects ; but  no  one  would  call  the 
running  of  a car-wheel  into  a hole  or  a rut  a collision  of  the  car. 
Such  an  interpretation  would  necessitate  our  holding  that  if  the 
car  were  struck  and  damaged  by  an  aerolite  or  if  some  one  fired 
a rifle  ball  through  a tire,  the  car  would  be  in  collision.  I think 
noscitur  a sociis,  and  the  present  accident  not  insured  against. 

See  the  leading  case  of  Thames  and  Me7"sey  MaHne  Insurance 
Co.  V.  Hamilton  Fraser  & Co.  (1887),  12  App.  Cas.  484,  in  which 
the  earlier  cases  are  reviewed;  Stott  {Baltic)  Steamers  Limited  v. 
Harten,  [1914]  1 K.B.  442,  [1914]  3 K.B.  1262,  [1916]  1 A.O. 
304.  That  an  insurance  policy  will  be  interpreted  with  some  strict- 
ness appears  from  the  Supreme  Court  decision,  9th  Decem- 
ber, 1921,  British  Empire  TJ ndenvriters  Agency  v.  Wampler,  62 
Can.  S.C.R.  591,  62  D.L.R.  596,  reversing  the  decision  of  the  Appel- 
late Division,  Wampler  v.  British  Empire  U riderwriters  Agency 
(1920),  48  O.L.R.  428,  57  D.L.R.  88. 

The  defendant  company  also  set  up  the  illegal  speed  at  which 
the  car  was  running. 

By  subsec.  1 of  sec.  11  of  the  Motor  Vehicles  Act,  as  enacted 
by  the  Act  (1919)  9 Geo.  V.  ch.  57,  sec.  3,  it  is  made  unlawful 
to  drive  any  motor  vehicle  at  a greater  rate  of  speed  than  25  miles 
per  hour.’^ 

If  the  policy  had  expressly  provided  for  insurance  when  the 
car  was  running  more  than  25  miles  per  hour,  it  would  unquestion- 
ably have  been  void:  Atkinson  v.  Ahhott  (1809),  11  East  135; 
Gedge  v.  Royal  Exchmige  Assurance  Corporation,  [1900]  2 Q.B. 
214;  Kerrigan  v.  Harrison  (1920),  47  O.L.R.  548,  54  D.L.R.  258 
(affirmed  in  the  Supreme  Court  of  Canada  (1921),  62  Can.  S.C.R. 
374,  65  D.L.R.  95),  and  cases  cited. 

Nor  will  an  implied  contract  stand  on  higher  ground.  This 
policy  must  be  read  as  though  it  had  expressly  provided  that  it 
was  not  to  apply  to  accidents  at  illegal  speeds. 

The  action  must  be  dismissed  with  costs. 

The  plaintiff  appealed  from  the  judgment  of  Riddell,  J. 

April  25  and  26.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclareh,  Magee,  and  Ferguson,  JJ.A. 

E.  L.  McCarthy,  K.C.,  for  the  appellant. 

Granl,  K.C.,  and  Sivabey,  for  the  defendants,  respondents. 

June  22.  Ferguson,  J.A.  : — The  plaintiff  is  the  owner  of  an 
automobile,  and  the  defendants  insured  him  against  any  damage  to 
the  automobile  by  being  in  actual  collision  with  any  other  auto- 
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mobile,  vehicle,  or  object.’^  The  trial  Judge  found  the  facts  as 
follows  (setting  out  part  of  the  reasons  for  judgment  of  Riddell,  J., 
as  above). 

The  case  of  O’ Hearn  v.  Yorkshire  Insurance  Co.  (1921),  50 
O.L.R.  377,  51  O.L.R.  130,  64  D.L.R.  437,  67  D.L.R.  735,  is,  in  this 
Court  at  least,  authority  for  the  proposition  that  the  plaintiff  could 
not  claim  indemnity  for  loss  occasioned  by  his  own  criminal  and 
illegal  act;  but  it  seems  to  me  that  it  is  quite  a different  thing  to 
claim  indemnity  for  loss  occasioned  by  the  illegal  and  expressly 
prohibited  act  of  a third  party,  and  that  the  principle  relied  on  to 
support  the  opinion  appealed  from  on  the  point  of  illegality  is  not 
in  this  case  applicable,  because  the  plaintiff  was  not  in  the  car  or 
driving  the  car  at  the  time  of  the  accident — the  wrongful  prohibited 
driving  was  that  of  his  son. 

That  brings  us  to  a consideration  of  the  question,  did  the  car 
collide  with  an  object  within  the  meaning  of  the  policy  ? On 
the  hearing  I was  inclined  to  the  view  that  the  word  object,^^  as 
used  in  the  phrase  any  other  automobile,  vehicle,  or  object,’’  took 
its  meaning  from  the  words  automobile  ” and  vehicle,”  preceding 
it,  and  in  its  interpretation  should  be  restricted  to  comprehend 
only  objects  of  the  same  kind  and  nature  as  automobiles  and 
vehicles — but  counsel  for  the  respondents  did  not  contend  for  any 
such  restricted  meaning.  They  conceded  that  the  word  object” 
as  used  was  intended  to  cover  collision  with  such  objects  as  fences, 
kerbs,  boulders,  and  other  objects  not  in  the  nature  of  vehicles 
except  in  so  far  as  they  are  things  that  an  automobile  may  when 
running  collide  with,  but  contended  that  it  was  not  intended  to 
cover  and  did  not  extend  to  such  an  object  as  the  surface  of  the 
highway,  with  which  the  body  of  the  automobile  could  not  collide 
unless  the  automobile  was  upset  or  thrown  off  its  wheels. 

The  plaintiff’s  car  was  not  damaged  by  hitting  the  rut — the 
damage  was  the  result  of  a collision  with  the  surface  of  the  high- 
way when  the  car  was  upset.  It  seems  to  nie  the  question  is,  was 
the  surface  of  the  highway  (I  include  therein  not  only  the  surface 
of  the  travelled  way  but  the  surface  of  the  untravelled  portions 
of  the  highway)  an  object”  within  the  meaning  of  the  policy? 
If,  as  is  conceded  by  the  respondents,  the  meaning  of  the  word 
object  ” is  not  limited  and  controlled  by  the  ejusdem  generis  rule 
so  as  to  restrict  its  application  to  objects  of  a like  nature  to  auto- 
mobiles and  vehicles,  it  seems  to  follow  that  we  must  interpret  the 
clause  as  if  it  read  accidental  collision  with  any  other  object.” 
If  this,  were  the  wording  of  the  policy,  I venture  to  think  it  could 
not  be  successfully  contended  that  the  policy  only  applied  while  the 
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car  was  on  its  wheels  or  right  side  np,  so  as  to  exclude,  for  instance, 
a recovery  in  case  a car  was  struck  when  it  was  overturned. 

To  illustrate  further,  suppose  a man  were  insured  against 
collision  with  any  object,  could  it  be  successfully  argued  that  be- 
cause he  tripped  and  in  stumbling  struck  his  head  against  a lamp- 
post,  he  could  recover;  but  that  if  he  missed  the  post  and  fell 
hitting  his  head  on  the  pavement,  he  could  not  recover,  because 
he  was  oif  his  feet  and  did  not  strike  or  collide  with  an  object? 

I am  of  opinion  that,  if  the  policy  is  not  limited  to  objects  of 
a like  nature  to  an  automobile  or  vehicle,  then  the  damage  to  the 
plaintilf^s  automobile  was  done  by  a collision  with  another  object, 
and  that  the  appeal  should  be  allowed,  and  judgment  entered  for 
$2,666.47,  the  damages  found  by  the  trial  Judge.  Costs  here  and 
below  to  follow  the  event. 

Meredith,  C.J.O.  : — I agree,  but  am  of  opinion  that  there  was 
no  evidence  that  the  automobile  was  being  driven  at  an  unlawful 
speed. 

Maclareh  and  Magee,  JJ.A.,  agreed  with  Feegusoh,  J.A. 

Appeal  allowed. 


[IN  CHAMBERS.] 

Howe  v.  Kaministiqua  Pulp  and  Paper  Co. 

Appeal — Extension  of  Time  for — Excuse  for  not  Appealing  in  Time — 
Intention  to  Appeal — Justice  of  the  Case — Mechanic's  Lien  Action — 
Judgment  Giving  Priority  to  Lienors  over  Bondholders  of  Company 
Erecting  Mill — Practice. 

The  plaintiffs  contracted  to  erect  a pulp-mill  for  the  defendant  pulp 
company,  and  had  been  paid  $319,000  on  account;  a balance  of  about 
$120,000  was  still  due  to  them.  The  money  for  the  erection  of  the 
mill  was  provided  under  a bond-mortgage,  which  was  stated  in  the 
prospectus  issued  by  the  pulp  company  to  he  a first  charge  upon  all 
present  and  future  assets.  The  plaintiffs  brought  an  action  under 
the  Mechanics  and  Wage-Earners  Lien  Act  for  the  balance  due,  and 
recovered  a judgment  which  contained  an  order  to  sell  the  mill  and 
machinery,  and  gave  the  claim  of  the  plaintiffs  priority  oyer  the  bond- 
mortgage.  Under  this  judgment  the  moneys  advanced  on  the  bonds 
became  a total  loss.  Owing  to  a misunderstanding  between  the 
parties  interested  in  appealing  from  the  judgment,  the  time  within 
which  an  appeal  could  he  launched  lapsed. 

Upon  the  application  of  the  trustees  for  the  bondholders,  an  extension 
of  the  time  for  appealing  was  granted,  hut  upon  the  question  of 
priorities  only— the  intention  to  appeal  being  shewn,  and  the  justice 
of  the  case  requiring  a consideration  of  the  question. 

Boss  V.  Robertson  (1904),  7 O.L.R.  464,  followed. 
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Apim.icatiox  by  the  defendants  the  Capital  Trust  Corporation, 
to  a Judge  of  the  Appellate  Division,  for  an  order  extending  the 
time  for  an  appeal  to  the  Appellate  Division  by  the  applicants,  who 
Ti^uA  ^ Ptop  were  trustees  for  the  bondholders  of  the  defendants  the  Kaminis- 
tiqna  Pulp  and  Paper  Company,  from  the  judgment  of  O’Leaky, 
District  Court  Judge,  in  a mechanic’s  lien  action. 

The  application  was  heard  by  Hodgins,  J.A.,  in  Chambers. 

Ericlhsen  Brown  and  J.  J.  O’Meara,  for  the  applicants. 

IT.  8.  Walton,  for  the  defendant  pulp  company. 

I.  F.  Helhnuth,  K.C.,  for  the  plaintiffs. 

A.  II.  Robertson,  for  the  defendants  the  Corporation  of  the  City 
of  Port  Arthur  and  the  Board  of  Park  Managers. 

February  24.  HoDGms,  J.A. : — The  applicants  are  trustees  for 
bondholders  to  the  extent  of  $500,000  under  a bond-mortgage.  The 
plaintiffs  had  a contract  to  erect  the  defendant  pulp  company’s 
pulp-mill.  It  has  been  finished,  and  there  is  a balance  of  about 
$120,000  due  to  them,  for  which  they  have  recovered  judgment  in 
a mechanic’s  lien  action,  which  judgment  contains  an  order  to  sell 
the  mill  and  machinery.  The  proceeds  of  the  sale  of  the  bonds 
went  to  pay  the  plaintiffs  the  amounts  they  have  received  on  their 
contract,  some  $319,000.  Notwithstanding  that,  the  judgment  of 
His  Honour  Judge  O’Leary  has  given  the  plaintiffs  priority  over 
the  bond-mortgage ; and,  on  reading  his  reasons  for  judgment,  I 
am  not  able  to  find  in  them  any  word  as  to  the  question  of  priorities 
or  reference  to  the  law  upon  that  subject.  In  fact  the  whole  of  the 
• learned  Judge’s  reasons  are  devoted  to  an  explanation  that,  under 
the  circumstances  appearing  before  him,  the  plaintiffs  are  not 
estopped  from  claiming  a lien  by  the  fact  that  the  plaintiff  Howe 
was  president  and  afterwards  a director  of  the  defendant  pulp 
company,  and  had  represented  that  the  mill  could  be  built  for 
$300,000,  and  because  he  knew  and  .represented  that  the  bonds  to 
be  sold  were  protected  by  a first  mortgage  on  the  completed 
building. 

In  the  result,  the  plaintiffs  have  priority  for  the  balance  of  their 
claim  over ‘the  bond-mortgage,  which  was  put  on  for  the  purpose 
of  paying  them,  and  under  which  they  have  been  paid  very  large 
sums,  and  that  without  any  consideration  of  the  legal  questions 
involved  as  to  whether  this  mortgage  is  a prior  mortgage,  within 
the  cases,  or  a subsequent  mortgage,  and  as  to  whether  the  priority 
is  or  is  not  limited  to  increased  selling  value.  The  learned  Judge 
states  that  he  has  read  the  cases  and  does  not  consider  that  any 
of  them  govern  the  facts  in  this  case.” 
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On  the  application  before  me,  it  was  arranged  that  the  sale  Hoggins,!. A. 

should  go  on,  the  only  question  which  the  applicants  desired  to  iq22. 

raise  being  that  of  priorities,  including  that  based  on  estoppel.  In 

my  judgment,  leave  should  be  given  unless  the  practice  absolutely 

firrhiflfii  it  Kaminis- 

lorDias  It.  tiqua  Pulp 

The  mechanics^  liens  were  filed  in  February  and  xApril,  1921,  and  Pape^ 
and  on  the  23fd  May,  1921,  the  directors  held  a meeting.  Mr. 

Howe,  one  of  the  plaintiffs  and  also  a director,  was  present.  This 
appears  in  the  minutes : The  question  of  Mr.  Howe’s  lien  was 

then  discussed,  and  it  was  agreed  not  to  put  in  a defence  on  this 
until  first  getting  the  opinion  of  the  bondholders,  as  Mr.  Howe 
stated  that  he  would  be  glad  to  work  in  harmony  with  the  directors 
and  bondholders  in  regard  to  money  owing  him  by  the  company.” 

On  the  31st  May,  the  bondholders  met  and  decided  to  try  and  work 
out  with  the  pulp  company  a financial  plan  for  the  re-organisation 
of  the  company,  and  appointed  a committee  for  that  purpose  to 
report  back  at  a later  meeting.  Efforts  had  been  initiated  towards 
re-organising  the  financing  of  the  company  as  early  as  December,, 

1920,  when  an  additional  bond  issue  of  $1,000,000  was  authorised; 
but,  when  put  on  the  market  to  provide  for  the  plaintiffs’  claim, 
the  bonds  failed  to  realise  money. 

On  the  29th  June,  1921,  the  committee  reported  to  a meeting- 
of  bondholders,  and  their  plan  was  approved  and  directed  to  be 
sent  to  the  bondholders,  but  at  an  adjourned  meeting  on  the  20th 
July  very  few  attended,  and  nothing  was  done. 

Judgment  was  given  in  favour  of  the  plaintiffs  for  their  claim 
on  the  25th  July,  and  on  the  9th  September  the  plaintiffs’  solicitors 
agreed  to  an  extension  of  10  days’  time  for  appealing,  pending  the 
preparation  of  an  agreement  which  contemplated  staying  pro- 
ceedings on  the  judgment  for  a year,  there  to  be  no  appeal.  An 
agreement  was  drafted  containing  covenants  by  the  applicant  trust 
company,  which  they  could  not  sign,  guaranteeing  ground-rent, 
and  rent  for  power.  It  was  then  suggested  by  the  applicants  that 
they  be  left  out  and  negotiations  go  on  between  the  pulp  company 
and  the  plaintiffs,  they  abiding  by  the  result.  Apparently  the 
refusal  of  the  applicants  to  become  personally  liable  in  a matter 
in  which  they  were  only  trustees  caused  the  negotiations  for  an 
agreement  ultimately  to  terminate,  but  the  manager  of  the  trust 
company  says  in  his  affidavit  that  until  about  the  26th  Noveml)er, 

1921,  he  was  under  the  impression  that  such  an  agreement  had  been 
successfully  concluded. 

Judged  by  ordinary  standards  of  practice,  the  appeal  is  long 
out  of  time,  even  if  the  misunderstanding  lasted  as  long  as  the  date 
fixed  by  the  applicants’  manager.  The  trust  company  evidently 
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Hodgins,J.A.  took  the  view  that  the  bondholders  should  instruct  an  appeal, 
1922.  while  they  naturally  looked  to  the  trustee  to  call  them  together 

again  and  advise  them.  They  were  called  together  on  the  25th 

I,.  January,  and  did  meet  then,  but  there  was  no  clear  appreciation 
Ti^uA^  I^Lp  position,  and  the  only  instructions  given  were  to  see  that 

AND  Paper  evidence  was  put  in  to  secure  a proper  reserved  bid.  They  appear, 
from  the  information  given  to  me,  to  be  rather  widely  scattered 
and  to  number  about  180. 

It  is  reasonably  clear  that  the  applicants  and  their  advisers 
originally  intended  to  appeal  unless  some  arrangement  was  come 
to,  and  I believe  that  between  two  stools,  namely,  the  idea  of 
settlement  and  the  divided  responsibility  of  trustee,  bondholders, 
and  pulp  company,  the  necessity  for  deciding  as  to  an  appeal  fell 
to  the  ground.  As  the  sale  was  allowed  to  go  on  with  the  con- 
currence of  all  who  appeared  before  me,  no  harm  will  be  done  by 
granting  an  extension  of  time  for  appeal  upon  the  one  question  of 
priorities  as  between  the  plaintiffs,  the  City  of  Port  Arthur,  the 
Board  of  Park  Managers,  and  the  bondholders. 

I think  Mr.  Justice  Osier  in  Ross  v.  Robertson  (1904),  7 O.L.K. 
464,  has  correctly  expressed  those  considerations  which  should 
weigh  in  deciding  a motion  such  as  this,  and  I act  on  them.  I 
think  the  justice  of  the  case  requires  a consideration  of  these 
priorities.  The  judgment  means  the  total  loss  of  the  moneys 
advanced  on  the  bonds,  while  the  plaintiffs,  even  if  they  are  post- 
poned, have  received  on  their  contract  $319,000  out  of  $434,000. 

It  appears  that  the  plaintiff  Howe  was  a party  to  the  syndicate 
agreement  for  the  formation  of  the  company,  and  sold  to  the 
company  equipment  for  the  mill,  taking  bonds  in  payment.  He 
is  now  a bondholder.  He  was  a director  of  the  company  when  the 
brokers’  prospectus  was  issued  in  which  the  bonds  were  described 
as  secured  by  a mortgage  which  was  a first  charge  on  all  present 
and  future  assets.  It  would  seem  improper  if  it  should  so  happen 
that  he  or  others  would  buy  this  mill  in  for  the  balance  of  the 
plaintiffs’  claim,  and  in  that  way  become  possessed  of  a vital  asset 
of  the  pulp  company,  at  the  expense  of  those  who  really  erected  it 
by  finding  the  money  to  pay  the  plaintiffs  for  their,  work. 

The  applicants  must  pay  the  costs  of  the  motion  in  any  event 
and  must  speed  the  appeal,  which  will  involve  only  the  questions 
which  I have  indicated. 

If  the  applicants  are  willing  to  admit  the  priority  of  the  City 
of  Port  Arthur  and  that  of  the  Board  of  Park  Managers,  they 
may  do  so,  thus  limiting  the  issue  on  the  appeal  to  that  between 
the  plaintiffs  and  the  bondholders.  I am  not  expressing  any 
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opinion  as  to  the  right  of  these  bodies  to  claim  priority ; it  was  not  Hodgms,J.A. 
argued,  and  I have  not  in  any  way  considered  it.  1922. 

If  the  sale  produces  any  money,  it  will,  under  the  judgment, 
be  paid  into  Court,  where  it  will  remain  pending  the  disposition 
of  the  appeal,  which  must  be  set  down  within  two  weeks,  Appli-  Kaminis- 

X-  / J J.  X e x-u  TIQUA  Pulp 

cation  can  01  course  be  made  to  pay  out  01  the  moneys  any  sums  and  Paper 
admitted  by  all  parties  as  having  priority  to  the  plaintiffs^  claim 
and  the  bond-mortgage.  If  no  sale  has  occurred,  all  proceedings, 
including  sale  proceedings,  will  be  stayed  on  setting  down  the 
appeal. 

[The  appeal  was  set  down  and  placed  on  the  list  for  hearing;  on 
the  1st  May,  1922,  a judgment  was  pronounced  by  the  appellate  Court 
in  terms  of  consent  minutes.] 


[APPELLATE  DIVISION.]  ^921. 

Rumford  V.  Hinton.  Oct.  4. 

iqoo 

Fraud  and  Misrepresentation — Purchase  of  Land  by  Promoter  of  Pro-  ‘ 

posed  Company — False  Representation  as  to  Price  Paid — Portion  of 
Amount  Contributed  by  Subscribers  for  Purchase  of  Land  Retained 
by  Promoter — Trustee-Liability  to  Account  — Rescission  — Class- 
action  by  Shareholder  of  Company  to  Recover  Money  Retained — 

Addition  of  Company  as  Party  Plaintiff — Interest. 

H.,  the  promoter  of  a company,  arranged  to  purchase,  for  the  sum  of 
$14,000,  a plot  of  farm-land,  intended  for  subdivision  and  resale  by 
the  company,  when  incorporated.  A definite  understanding  regarding 
the  company’s  formation  and  incorporation  was  reached  before  an 
agreement  for  the  sale  of  the  land  was  procured.  H.  represented  the 
purchase-price  to  be  $29,000,  which  sum  was  subscribed,  and  out  of 
it  he  retained  $15,000  for  his  own  use.  A class-action  for  the  recov- 
ery of  this  sum  was  commenced  by  a shareholder,  and  the  company 
was  added  as  a plaintiff:  — 

Held,  that  the  $15,000  was  money  had  and  received,  and  wrongfully 
retained  by  H.,  and  that  there  was  fraudulent  misrepresentation 
by  H.,  who  was  a trustee  of  the  money  given  him  to  buy  the  land, 
and  became  trustee  of  the  land  when  an  agreement  of  sale  was  pro- 
cured; upon  the  formation  of  the  company  he  became  trustee  for 
the  company,  and  the  $15,000  was  an  asset  of  the  company  in  his 
hands,  which  the  company  was  entitled  to  recover.  Even  if  H.  was 
not  a trustee,  but  had  acquired  a personal  beneficial  interest  in  the 
land  before  any  promotion  took  place,  so  that  he  became  a vendor, 
nevertheless  he  was  a promoter,  and,  where  a vendor-promoter  has, 
by  fraud,  induced  the  company  to  buy,  it  will  be  entitled  to  keep 
its  bargain  and  recover  damages  for  the  fraud,  though  rescission  is 
not  possible  and  not  desired. 

In  re  Leeds  and  Hanley  Theatres  of  Varieties  Limited,  [1902]  2 Ch. 

809,  and  other  cases,  referred  to 

H.  was  liable  for  the  depletion  which  the  assets  of  the  company  had 
suffered,  less  sums  properly  expended  by  him  in  connection  with 
the  lands,  with  interest  from  the  date  of  the  writ  of  summons. 

The  original  plaintiff  had  no  status  qua  shareholder  to  maintain  a 
class-action;  the  right  of  action  was  in  the  company  alone. 
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Action  to  recover  the  sum  of  $15^000  in  the  circumstances  set 
out  below. 

The  action  was  tried  by  Lennox,  J.,  Avithout  a jur}^,  at  Sand- 
Avich. 

F.  C.  Kerhy,  for  the  plaintiffs. 

F.  D.  Davis,  for  the  defendants. 

October  4,  1921.  Lennox,  J.: — The  trial  Avas  at  SandAvich  in 
May,  and  before  vacation  counsel  submitted  Avritten  arguments 
and  referred  to  authorities.  The  official  stenographer  Avas  to  send 
me  extracts  of  the  exact  evidence  of  the  witnesses  as  to  repre- 
sentations made  by  the  defendant  Hinton.  To  incorporate  these 
in  my  reasons  for  judgment  AA^ould  lighten  the  labours  of  a higher 
Court  should  the  case  go  to  appeal,  but  I have  no  difficulty  in 
deciding  upon  my  notes  and  recollection  of  the  trial,  and  it  is  not 
necessary  that  I should  further  postpone  the  giAung  of  judgment — 
in  fact  the  arguments,  and  subsequent  very  careful  consideration 
of  all  the  facts  and  circumstances  of  the  case,  have  not  in  any  Avay 
varied  or  modified  the  opinion  T entertained  at  the  conclusion  of 
the  eAudence. 

"Sly  brother  Middleton,  at  a pi-evious  sitting,  added  the  Ojibway 
Windsor  Eealty  Company  Limited  as  plaintiffs,  and  the  record  has 
been  amended  in  accordance  Avith  the  order. 

The  action  arises  out  of  the  purchase  of  a 24-acre  plot  of  farm- 
land, intended  for  subdi\ision  and  resale  at  a profit  by  a company 
to  be  incorporated,  to  Avit,  the  company  made  plaintiffs  by  the  order 
referred  to.  The  purchase  from  the  farmer-OAvner,  John  Mc- 
Arthur, Avas  negotiated  and  consummated  by  the  defendant  Hinton. 
The  total  consideration  paid  McArthur  Avas  $14,000,  or  possibly,  on 
the  evidence  of  the  defendant  Marentette,  only  $13,900.  I will 
assume  it  Avas  the  larger  sum. 

The  transactions  in  question  were  initiated  about  the  2nd  April, 
1919,  when  John  F.  Sadler  and  Hinton  outlined  the  scheme  of 
purchase  and  subdivision  to  William  Sadler,  in  Toledo,  Avith  the 
object  of  inducing  him,  and  others  in  Toledo,  through  him,  to 
subscribe  for  stock  and  furnish  ready  money  to  enable  Hinton  to 
purchase  the  property  from  the  f armer-oAvner ; the  alleged  terms 
upon  which  it  could  be.  purchased  being  a doAvn-pa}mient  of  $17,000 
and  a mortgage  back  for  $12,000 — a total  consideration  of  $29,000. 
On  this  occasion,  to  AVilliam  Sadler,  and  on  many  occasions  after- 
Avards  to  him  and  others  urged  to  join  in  the  venture,  and  Avho 
subsequently  subscribed,  Hinton  represented  and  stated  that  the 
lowest  figure  at  Avhich  the  land  could  be  purchased  was  $29,000, 
and  he  Avarned  them  all  to  keep  away  from  McArthur  lest  he 
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become  wise  and  increase  his  price.  William  Sadler  immedi- 
ately got  in  touch  with  some  of  his  connections  and  friends,  and 
on  the  6th  April,  a Sunday,  he  and  Clarence  Johnston,  a son-in- 
law  of  Sadler,  and  Arthur  Dunlop,  accompanied  by  Hinton  and 
his  agent  John  F.  Sadler  (I  think  I could  be  justified  in  desig- 
nating John  F.  Sadler  by  a harsher  term),  drove  out  to  the  neigh- 
bourhood of  the  farm,  viewed  it  from  a little  distance,  were  warned 
not  to  arouse  the  suspicion  of  McArthur  as  to  the  purpose  of  their 
visit,  and  before  parting  from  Hinton  in  Detroit  declared  their 
willingness  to  go  heartily  into  the  scheme  and  set  about  obtaining 
the  necessary  ready  money  to  enable  Hinton  to  acquire  the  land  as 
speedily  as  possible.  Briefly  outlined,  the  arrangement  was  that 
William  Sadler  was  to  set  to  work  and  return  to  Hinton  with 
additional  subscriptions  and  money  within  a few  days,  and  this 
lie  did.  Hinton  clearly  defined  his  position  in  the  transaction  if 
it  went  through,  and  it  was  this : he  would  take  stock  himself  to 
the  amount  of  $3,000  or  $4,000,  he  would  be  the  negotiator  and 
agent  of  the  subscribers  or  syndicate  in  obtaining  a conveyance  of 
the  property  from  the  owner,  and  in  other  matters  generally  inci- 
dental to  incorporation  and  subdivision,  and  up  to  this  point  they 
were  all  going  in  on  equal  terms,  they  were  all  getting  in  on  tlie 
ground  floor,^^  as  he  expressed  it,  a thing  he  had  long  been  looking 
for,  but — and  perhaps  he  referred  to  this  with  suspicious  frequency 
and  emphasis — he  was  yet  to  have  this  special  advantage  or  source 
of  profit  not  enjoyed  by  his  co-adventurers,  he  was  to  be  exclusive 
agent  for  the  sale  of  the  subdivision  lots,  and  for  this  he  was  to 
receive,  and  he  has  been  receiving,  and  it  is  not  in  dispute,  a com- 
mission of  25  per  cent. 

The  plaintiffs,  believing,  induced  by,  and  acting  upon,  the  state- 
ments, representations,  and  undertaking  of  the  defendant  Hinton 
referred  to,  and  relying  upon  them,  subscribed  and  paid  for  stock 
in  various  sums,  accepted  the  defendant  Hinton  as  their  accredited 
agent  in  the  purchase  of  the  McArthur  farm,  and  paid  this 
defendant  the  sum  of  $29,000,  instead  of  the  sum  of  $14,000 
actually  paid  McArthur  for  the  farm.  Alleging  fraud  and  mis- 
representation, they  seek  to  recover  the  difference,  $15,000,  from 
the  defendants. 

I think  the  plaintiffs  are  entitled  to  recover  against  the  defend- 
ant Hinton  for  undisclosed  or  secret  profits  received  as  their  agent. 

I think  it  is  quite  possible,  too,  to  base  the  right  to  recover 
upon  other  grounds.  Hinton  took  the  agreement  for  sale  from 
McArthur  in  the  name  of  his  agent,  the  defendant  Marentette. 
The  plaintiffs’  counsel  might  prefer  to  call  him  associate,  con- 
4 — 52  o.L.R. 
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I^ennox,  J.  federate,  partner,  or  joint  wrong-doer.  I will  refer  to  the  position 
of  fhis  defendant,  as  it  strikes  me,  later  on.  In  the  agreement  just 

referred  to,  the  consideration  is  correctly  stated,  or,  if  not,  the 

discrepancy  amounts  to  only  $100.  Marentette  assigned  to  the 
Hinton,  defendant  Ferguson  for  an  alleged  consideration  of  $28,000,  and 
he  assigned  to  John  F.  Sadler,  as  trustee,  without  disclosing  the 
trusts,  for  an  alleged  consideration  of  $29,000.  The  consideration 
in  both  cases  was  fictitious,  the  assignees  being  merely  the  nominees 
of  Hinton  or  of  Hinton  and  Marentette.  There  is  no  statement  of 
defence  by  Ferguson,  and  it  was  not  shewn  that  any  paper  was 
served  upon  or  any  proceeding  actually  taken  against  him.  There 
was  no  need  to  join  him  that  I can  see.  The  land  has  been  con- 
veyed to  the  plaintiff  company,  and  the  title  is  not  called  in 
question.  Subject  to  any  good  reason  shewn  why  it  should  not 
be  done,  I will,  in  order  to  clear  the  record,  direct  that  it  be 
amended  by  striking  out  his  name  as  a defendant.  ! 

' It  was  not  shewn  that  in  the  matter  in  question,  there  was  any  I 

connection  between  the  defendant  Marentette  and  the  plaintiffs,  i 
or  any  of  them,  or  that  he  owed  any  duty  to  them,  nor  was  it  I 

shewn,  although  I cannot  say  that  my  mind  is  entirely  free  from  | 

suspicion,  that  he  had  knowledge  of  the  relations  between  the  | 

plaintiffs  and  the  defendant  Hinton,  and  it  certainly  was  not  | 

shewn  that  he  joined  with  this  defendant  in  the  fraud  charged 
against  Hinton. 

The  action  will  be  dismissed  as  against  Marentette.  He  is  | 
entitled  to  a moderate  fixed  sum  for  costs.  He  was  represented  by 
the  same  solicitor  as  Hinton.  There  is  the  cost  of  entering  an  i 
appearance,  a statement  of  defence,  and  attendance  of  solicitor  or  j 
counsel  on  his  examination  for  discovery.  I fix  his  costs  at  $80;  j 
and,  assuming  that  it  can  be  shewn  that  this  sum  is  ridiculously  ^ 
low,’^  yet  I think  he  is  coming  out  of  a situation  which,  to  say  the 
least,  raises  a suspicion  of  connivance  fairly  well. 

These  two  men  are  out  of  it,  and  need  not,  I think,  have  been 
brought  in;  but,  if  Hinton’s  evidence  is  to  be  accepted  as  to  how' 
his  transactions  with  the  plaintiffs  were  initiated — and  upon  this  iR 
point  he  is  strongly  corroborated  by  all  the  subsequent  happenings  H 
■ — there  is  another  gentleman,  who  has  not  been  referred  to  in  this  ■■ 
connection  by  either  counsel,  who  might  very  well,  I think,  have  «■ 
been  made  a co-defendant.  I refer  to*  John  F.  Sadler,  and  I will  JH 
refer  to  the  evidence  of  the  defendant  Hinton  upon  this  point,  asXH 
it  is  relevant  to  the  decision  of  the  main  ■ question  in  the  action.  «■ 
He  says  the  only  time  he  saw  McArthur  was  in  the  office  of  a Mr.  II 
Ellis;  this  was  in  the  early  part  of  March,  and  he  entered  intoll 
the  agreement  with  Marentette,  he  says,  about  the  27th  March,ll 
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the  day  it  bears  date,  and  on  that  day  paid  Marentette  $500.  It 
is  exceedingly  unlikely  that  he  wonld  pay  Marentette  without 
knowing  whether  or  not  McArthur  still  insisted  upon  payment  of 
the  whole  of  the  consideration-money  in  cash;  and,  as  this  state- 
ment conflicts  with  the  evidence  of  Marentette  and  every  proba- 
bility suggested  by  the  evidence  at  the  trial,  I find  that  the  $500 
was  not  handed  to  Marentette  until  the  12th  April,  and  the  money 
then  paid  to  Marentette,  and  by  him  paid  to  McArthur,  was  the 
$500  paid  by  William  Sadler  to  the  defendant  Hinton  that  morning 
in  Detroit  to  secure  the  land  for  the  syndicate. 

If  it  were  in  truth  paid  on  the  27th  March,  it  would  have  been 
an  easy  thing  to  establish  by  production  of  Marentette’s  books. 
They  were  not  produced.  I find,  too,  as  a fact  that  there  was  no 
oral  agreement  entered  into  with  McArthur  on  the  11th  March, 
as  deposed  to  by  Marentette.  Counsel  for  the  defence  regarded  the 
establishment  of  this  circumstance  as  important.  He  had  the 
opportunity  to  ])ut  the  matter  to  the  test.  McArthur  gave 
evidence.  He  was  not  asked  to  corroborate  Marentette^s  statement. 
It  is  quite  clear  to  me  that  on  the  2nd  April,  when  Hinton  made 
his  claim  of  tentative  ownership  of  the  McArthur  Farm  to  William 
Sadler  in  Toledo,  and  on  the  6th  April,  when  he  repeated  the 
statement  to  the  little  band  of  Sunday  investigators,  and  on  the 
morning  of  the  12th  April,  when  he  was  paid  the  $500  as  the 
agent  and  go-between  of  the  syndicate  in  acquiring  the  property, 
he  had  no  more  claim  upon  this  land  than  I have  now,  and  he  had 
no  visible  or  imaginable  means  of  getting  it  except  in  this  way. 

Referring  to  his  agreement  with  Marentette — which  in  effect 
meant  nothing — Hinton  says:  ‘‘ 1 saw  John  F.  Sadler  about  the 

last  of  March  or  the  1st  of  April.  I told  him  what  I had  bought 
for  $14,000;^^  and  thereupon  they  agreed  that  John  F.  Sadler 
should  proceed  to  Toledo  and  interest  his  brother  William  and  get 
him  to  interest  others  in  a property  which  a farmer  was  giving 
away,  and  to  tell  him  that  Hinton,  after  hours  upon  the  farmer’s 
door-step,  had  “ got  it  sealed  ” or  had  got  him  to  sign  up,”  and 
that  “ it  could  be  bought  for  $29,000,”  and  for  nothing  less.  For 
this  little  service,  so  far  as  the  evidence  discloses,  Hinton  agreed 
to  allow  John  F.  Sadler  one-third  of  the  profits,  or  roundly  $5,000. 
The  brother  did  not  succeed  in  convincing  the  brother;  Hinton 
was  wired  for;  he  came  down,  and  succeeded.  This  is  not  all,  in 
terms,  just  as  the  defendant  Hinton  puts  it,  but,  taking  the 
evidence  as  a whole — what  he  does  say,  what  he  admits,  and  the 
evidence  he  omitted  or  refused  to  controvert — it  is,  in  my  judgment, 
a fair  interpretation  all  the  same.  Indeed,  there  was  practically 
no  attempt  made  to  meet  or  controvert  the  evidence  of  the  plain- 
tiffs’ witnesses. 


Lennox,  J, 
1921. 
Rumfoed 

V. 

Hinton. 
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It  is  to  the  defendant  Hinton^s  credit  that  he  did  not  attempt 
recklessly  and  defiantly  to  swear  himself  into  success,  a method 
sometimes  painfully  obvious  in  land  speculations.  I am  not  just 
clear  as  to  the  theory  of  the  defence,  I cannot  detect  how  the 
defence  was  strengthened  by  the  evidence  of  this  defendant  at  the 
trial,  and  I do  not  know  upon  what  ground  the  defendants^  counsel 
expects  to  win,  if  indeed  he  expects  to.  The  farthest  Hinton 
would  go  at  the  trial  was  that  he  had  no  recollection  of  making 
the  representations  and  statements  sworn  to  by  Johnston,  Dunlop, 
and  William  Sadler,  as  being  made  by  him  to  induce  the  contract 
on  the  Sunday  during  the  motor-drive  and  in  the  office,  and  upon 
which  an  arrangement  was  tliereupon  concluded  for  the  acquisition 
of  the  property — he  never  has  denied  that  he  thereupon  became  the 
agent  of  the  subscribers  or  syndicate. 

His  answers  upon  examination  for  discovery  are  decidedly 
instructive.  I will  quote  a few  ot‘  them 

84.  Q.  Did  you  make  use  of  the  ex])ression,  ^ Don’t  look  that 
way  too  much  for  fear  the  farmer  will  think  you  are  looking  over 
his  property?’  A.  I don’t  remember  making  that  statement. 

^‘^85.  Q.  Will  you  swear  that  you  did  not  say  it?  ik.  I do 
not  recall  making  it.  It  is  about  a year  and  a half  ago,  and  when 
I make  a positive  statement  I want  to  know  what  I am  making.” 

89.  Q.  You  told  them  that  he  (the  farmer)  wanted  $29,000 
for  the  property?  A.  I said  it  could  be  bought  for  $29,000. 

90.  Q.  Did  you  not  say  that  the  farmei-  wanted  $29,000  for 
the  property?  A.  I do  not  know  if  I did.” 

I have  already  found  that  there  was  no  agreement,  oral  or 
otherwise,  with  ]\[c Arthur,  until  the  12th  April. 

Marentette  says  there  was  an  oral  bargain  on  the  11th.  Let  it 
be  either  the  11th  or  12th  April,  for  what  I am  about  to  refer  to 
now : — 

138.  Q.  When  did  you  first  say  that  you  owned  the  property? 
A.  About,  I presume,  the  Sunday  we  were  out  (6th  April). 

139.  Q.  You  presume  that?  A.  That  is  the  best  I can  say. 

140.  Q.  You  are  not  certain  whether  you  even  on  that  date 
said  that  you  owned  the  property?  A.  I did  say  this,  that  the 
land  was  there  and  could  be  bought  for  so  much. 

“141.  Q.  Erom  whom?  A.  I left  that  for  them  to  infer.” 

The  last  is,  I think,  the  key  to  the  whole  device.  I am  satisfied 
that  the  phraseology  to  be  used  in  soliciting  subscriptions  and 
effecting  the  purchase  was  carefully  considered  and  probably  re- 
hearsed before  John  F.  Sadler  was  sent  upon  his  fraternal  mission 
to  Toledo. 
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Upon  the  evidence,  I find  that  Hinton  never  said  that  he  was 
the  owner,  and  never  pretended  that  he  was  in  a position  to  buy. 
After  anxions  hours  on  the  door-step,  he  had  got  McArthur  “ to 
sign  up,’^  but  the  seal  would  not  hold  unless  William  Sadler  and 
others  would  come  in  and  work  with  him  for  equal  profits  “ upon 
the  ground  floor.'’^  I told  William  Sadler  that  it  could  be  bought 
for  $29,000,”  and  he  told  him  it  could  he  bought  for  no  less,  and 
to  keep  away  from  the  farmer  or  he  would  raise  his  price.  And 
the  same  on  the  Sunday : and  I suppose  Mr.  Hinton  would  say : 
I told  the  truth.  John  F.  and  I had  arranged  a price  before  he 
went  to  Toledo.  I said,  ^ There  is  the  property — and  there  is  the 
farmer,  on  his  door-step,  but  don’t  attract  his  attention — it  can 
be  bought  for  $29,000.’  I did  not  say  from  whom,  I left  that  for 
them  to  infer.”  Why  of  course,  and  if  he  at  any  time  said  “ bought 
from  the  farmer,”  it  was  by  inadvertence. 

What  did  he  intend  them  to  infer  ? He  intended  them  to  infer 
and  understand  and  believe  that  $29,000  was  the  price  to  be  paid 
to  McArthur,  and  he  knew  they  believed  it. 

Counsel  for  the  defence  filed  a statement  of  moneys  .said  to 
have  been  paid  by  Hinton  to  John  F.  Sadler.  Neither  then  nor 
since  has  he  said  anything  as  to  wh}^  this  statement  was  put  in. 
Counsel  for  the  plaintiffs  says  that  this  money,  if  paid,  was  paid 
as  commission  for  lots  sold  under  a sub-agency  agreement  between 
these  two  men.  I have  nothing  to  do  in  reference  to  the  state  of 
accounts  between  them. 

There  should  be  something  allowed  for  interest,  although  it  is 
not  specifically  claimed.  I will  allow  an  amendment,  but  I do  not 
feel  called  upon  to  be  exact  in  adjusting  the  interest  account. 

The  venture  has  turned  out  well  for  all  concerned.  At  the 
time  of  the  trial,  sales  of  about  one-half  of  the  lots  had  aggregated 
$180,000,  meaning  $20,000  for  the  defendant  Hinton,  with  pre- 
sumably about  an  equal  amount  yet  to  the  good.  The  shareholders 
have  had  substantial  dividends. 

There  will  be  judgment  for  the  plaintiffs  against  the  defendant 
Hinton  for  $15,000,  with  interest  from  the  date  of  the  writ  of 
summons,  and  for  costs. 


Lennox,  J. 


1921. 

Ruimfoed 

V. 

Hinton. 


The  defendant  Hinton  appealed  from  the  judgment  of 
Lennox,  J. 


January  10  and  11,  1922.  The  appeal  was  heard  by  Mulock, 
C.J.  Ex.,  Sutherland,  Masten,  and  Rose,  JJ. 

F.  D.  Davis,  K.C.,  for  the  appellant,  argued  that  the  action 
was  not  maintainable  by  the  plaintiff  Rumford  as  a class-action  on 
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behalf  of  himself  and  all  others.  The  action  should  have  been 
brought  by  the  0 jibway  company : Meyers  v.  Cain  (1905),  6 O.W.R. 
834;  Hamilton’s  Company  Law,  3rd  ed.,  pp.  410,  411.  The  com- 
pany was  not  in  existence  when  the  purchase  was  made,  and  there- 
fore could  not  recover,  for  a company  which  has  not  come  into 
existence  cannot  have  an  agent:  Natal  Land  and  Colonization  Co. 
V.  Pauline  Colliery  Syndicate,  [1904]  A.C.  120.  The  plaintiffs’ 
only  remedy  was  to  rescind  the  contract.  The  relief  which  was 
asked  here  could  not  be  rightly  given.  As  Hinton,  when  he  acquired 
his  interest  in  the  property,  was  not  a trustee  for  the  company,  he 
could  not  be  treated  as  having  purchased  on  behalf  of  the  company 
at  the  price  which  he  gave,  and  therefore  was  not  chargeable  with 
the  difference  between  the  price  at  which  he  bought  and  the  price 
paid  by  the  company : In  re  Cape  Breton  Co.  (1885),  29  Ch.  D.  795 ; 
In  re  Lady  Forrest  {Murchison)  Gold  Mine  Limited,  [1901]  1 Ch. 
582;  Highway  Advertising  Co.  v.  Ellis  (1904),  7 O.L.R.  504. 
Hinton  was  not,  at  the  time  of  the  acquisition  of  the  lands,  in  such 
a position  in  relation  to  the  company  that  he  could  not  have  made 
the  purchase  for  himself : In  re  Hess  Manufacturing  Co.,  Sloan/s 
Case  (1894),  21  A.R.  66,  affirmed  in  In  re  Hess  Manufacturing  Co., 
Edgar  v.  Sloan  (1894),  23  Can.  S.C.R.  644.  Hinton  occupied  no 
fiduciary  relationship  to  the  unborn  company,  and  where  there 
was  no  accountability  there  could  be  no  fraud.  Again,  where 
land  which  is  owned  by  a syndicate  is  taken  over  by  a company 
in  consideration  of  stock,  there  can  be  no  secret  profits : Chesterfield 
and  Baythorpe  Colliery  Co.  v.  Black  (1877),  37  L.T.R.  740;  In  re 
Ambrose  Lake  Tin  and  Copper  Mining  Co.  (1880),  14  Ch.  D.  390, 
at  p.  399.  Whether  the  company  was  or  was  not  entitled  to 
rescission,  it  could  not  affirm  the  contract  and  at  the  same  time 
treat  the  defendant  as  trustee  for  the  profit  made : Burland  v.  Earle, 
[1902]  A.C.  83;  Erlanger  y.  New  Sombrero  Phosphate  Co.  (1878), 
3 App.  Cas.  1218,  at  p.  1285.  Hinton  was  a purchaser  of  the 
lands,  and  a vendor  of  them  to  the  company.  He  was  not  a pro- 
moter, nor  did  he  become  a trustee  for  the  company;  indeed  the 
syndicate  need  not  have  formed  the  company.  Rescission  was  the 
only  claim  which  the  plaintiffs  could  properly  make;  and,  as 
Hinton  had  offered  before  action  to  take  over  the  property  at 
$29,000,  this  claim  had  been  fully  met. 

J.  S.  Allan,  for  the  plaintiffs,  respondents,  contended  that  the 
judgment  appealed  from  was  right  and  should  be  affirmed.  The 
plaintiffs  were  entitled  to  recover  the  $15,000  from  the  defendant 
Hinton,  as  undisclosed  and  secret  profits  received  by  Hinton  as 
their  agent:  Gluckstein  v.  Barnes,  [1900]  A.C.  240;  Hutchinson 
V.  Flemwg  (1908),  40  Can.  S.C.R.  134;  Miller  y.  Hand  (1912),  8 
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D.L.E.  465;  Riches  v.  Zimmerli  (1914),  16  D.L.E.  265.  He  also 
argued  that  Hinton  was  a trustee  for  the  company,  and  as  such 
must  account;  and  also  that  as  a promoter  he  had  been  guilty  of 
fraudulent  misrepresentation.  Hinton  never  occupied  the  position 
of  vendor.  But,  even  conceding  that  he  did,  the  company  was 
entitled  to  keep  its  bargain  and  get  damages,  because  of  the  fraud 
of  Hinton.  Hinton’s  offer  to  take  over  the  lands  at  $29,000  might 
be  a good  answer  to  a claim  for  rescission,  but  here  no  such  claim 
was  made. 

Davis,  in  reply. 


App.  Div. 


1922. 

Rumfobd 

V. 

Hinton. 


February  28.  The  judgment  of  the  Court  was  read  by  Masten, 
J. : — This  is  an  appeal  by  the  defendant  Hinton  from  the  judg- 
ment of  Mr.  Justice  Lennox  against  the  defendant  Hinton  for 
$15,000. 

As  stated  by  the  trial  Judge,  the  action  arises  out  of  the  pur- 
chase of  a 24-acre  plot  of  farm-land,  intended  for  subdivision  and 
resale  at  a profit  by  a company  to  be  incorporated,  to  wit,  the 
company  made  plaintiffs.  . . . The  purchase  from  the  farmer- 
owner,  John  McArthur,  was  negotiated  and  consummated  by  the 
defendant  Hinton.  The  total  consideration  paid  McArthur  was 
$14,000,  or  possibly,  on  the  evidence  of  the  defendant  Marentette, 
only.  $13,900.” 

The  judgment  is  for  the  sum  retained  by  the  promoters,  being 
the  difference  between  $14,000,  actually  paid  to  McArthur  for 
the  lands,  and  $29,000,  at  which  they  were  turned  in  to  the  plain- 
tiff company. 

I agree  in  the  result  reached  by  the  trial  Judge,  but  I would 
base  the  judgment  on  somewhat  different  grounds : — 

1st.  Money  had  and  received  wrongfully  retained  by  a trustee. 

2nd.  Fraudulent  misrepresentation  by  promoters. 

A perusal  and  consideration  of  the  reasons  for  the  judgment 
of  the  learned  trial  Judge,  of  the  evidence,  and  of  the  exhibits, 
disclose  the  following  essential  facts : — ■ 

John  McArthur  was  the  owner  of  24  acres  of  land  in  the 
neighbourhood  of  Sandwich,  which  he  was  willing  to  sell.  The 
defendant  Hinton,  prior  to  the  27th  March,  formed  the  opinion 
that  this  farm  could,  if  purchased  at  a proper  price,  be  subdivided 
and  sold  in  lots  at  a profit.  Hinton  was  a man  of  comparatively 
small  means,  and  from  the . beginning  contemplated  that  the  pur- 
chase and  resale  of  the  lands  in  question  should  be  carried  out  by 
means  of  capital  secured  from  others,  and  by  the  incorporation  of 
a company  to  carry  through  the  transaction. 
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On  the  27th  March,  he  employed  one  Marentette,  a real  estate 
agent  carrying  on  business  in  Windsor,  as  his,  Hinton’s,  agent  to 
approach  the  owner,  McArthur,  and  secure  from  him  an  agreement 
to  sell.  This  employment  is  evidenced  by  a written  memorandum 
as  follows : — 

Windsor,  Ont.,  March  27,  1919. 

“ For  and  in  consideration  of  the  sum  of  $1,600  to  be  paid 
when  title  is  satisfactory,  I,  the  undersigned,  agree  to  purchase  for 
P.  W.  Hinton  lot  8,  South  Prince  road,  known  as  John  McArthur 
farm,  for  the  price  or  sum  of  $14,000  or  less,  upon  the  following 
terms : $500  down,  balance  upon  the  best  terms  obtainable ; also 
agree  to  transfer  same  without  further  consideration  from  myself 
to  any  trustee  or  trustees  which  said  Hinton  may  appoint. 

R.  B.  Mareotette.” 

“ Received  from  B.  W.  Hinton  the  sum  of  $500  to  apply  on 
above.  R.  B.  Marentette.” 

The  appellant,  Hinton,  contends  that  on  the  27th  March 
Marentette  had  authority  from  McArthur  to  sell  the  lands  at 
$14,000,  and  that  the  memorandum  above  quoted  constitutes  an 
agreement  to  purchase,  whereby  Hinton  bought  the  lands  in  ques- 
tion. On  this  point  I think  the  evidence  fails  to  support  the 
appellant’s  contention,  and  the  conclusion  should,  on  the  evidence, 
be  against  the  appellant. 

I think  the  real  situation  was  that  Marentette,  from  his  previous 
conversation  and  dealings  with  McArthur,  felt  a moral  certainty 
that  the  lands  could  be  acquired  for  about  $14,000;  and  that  he 
so  assured  Hinton;  that  Hinton  accepted  his  assurance,  instructed 
Marentette  to  secure  an  agreement  in  his,  Marentette’ s,  own  name ; 
and  forthwith  thereafter  began  his  efforts  to  raise  from  others  the 
moneys  necessary  to  pay  McArthur  the  purchase-price.  Hinton’s 
first  act  in  this  direction  was  an  interview  with  one  John  F.  Sadler, 
to  whom  he  told  the  real  price  at  which  he  expected  the  lands  to 
be  bought,  viz.,  $14,000 ; that  they  would  be  turned  over  to  -the 
proposed  subscribers  at  an  increased  price;  and  offered  him  one- 
third  of  this  anticipated  profit  to  stimulate  him  in  securing  con- 
tributions to  the  proposed  venture. 

Then,  or  shortly  afterwards,  Hinton  and  John  F.  Sadler  deter- 
mined that  the  company  to  be  incorporated  could  well  afford  to 
pay  $29,000  for  the  lands,  and  they  supposed  that  they  might 
honestly,  or  at  any  rate  without  being  found  out,  put  the  extra 
$15,000  into  their  own  pockets,  concealing  from  the  proposed 
shareholders  the  difference  in  price. 
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This  interview  between  Hinton  and  John  ¥.  Sadler  took 
place  on  the^lst  March  or  on  the  1st  April,  and  following  it  John 
F.  Sadler  went  to  Toledo  to  interest  his  brother,  William  Sadler, 
in  the  venture,  and  to  secure  subscribers.  Hinton  joined  him  in 
Toledo  on  the  2nd  April.  Their  efforts  were  successful,  and,  as  a 
result  of  that  and  subsequent  efforts,  a sum  of  $26,000  in  all  was 
subscribed,  and  paid  in  on  account  of  the  venture. 

In  regard  to  the  representations  made  b}^  Hinton,  the  trial 
Judge  finds  that  the  terms  on  which  the  land  could  be  purchased 
were  stated  by  the  appellant  to  A¥illiam  Sadler  and  the  other  sub- 
scribers to  be  a down-payment  of  $17,000  and  a mortgage  back  of 
$12,000,  a total  consideration  of  $29,000.  He  also  finds  that  on 
the  6th  April  to  William  Sadler  and  on  many  occasions  after- 
wards to  him  and  to  others  urged  to  join  in  the  venture,  and  who 
subsequently  subscribed,  Hinton  represented  and  stated  that  the 
lowest  figure  at  which  the  lands  could  be  purchased  was  $29,000, 
and  he  warned  them  all  to  keep  away  from  McArthur  lest  he 
become  wise  and  increase  his  price.^’  These  findings  of  the  trial 
Judge  are  supported  by  the  evidence.  It  further  appears  from 
the  evidence  that  the  persons  who  were  solicited  by  or  on  behalf 
of  Hinton  were  led  to  understand  that  the  moneys  subscribed  were 
to  be  paid  in  to  a common  fund  and  applied  to  whatever  extent 
was  necessary  in  making  the  first  cash  payment  to  McArthur  so  as 
to  secure  the  lands  under  an  agreement,  and  that  thereafter  the 
company  was  to  be  incorporated  and  the  subscribers  were  to  receive 
shares  in  the  company  for  the  cash  paid  in  by  them. 

During  the  period  between  the  2nd  and  12th  April,  niany  sub- 
scriptions were  secured  on  the  faith  of  the  representations  above 
mentioned. 

Meantime  Marentette  had,  at  some  time  prior  to  the  11th  April, 
visited  McArthur,  but  had  failed  to  secure  an  agreement.  On  the 
11th  April  he  made  another  visit  to  McArthur  without  result,  but 
on  the  12th  he  secured  from  McArthur  an  agreement  to  sell  to 
him,  Marentette,  for  $14,000,  payable  as  follows:  “the  principal, 
$500  on  the  execution  of  the  agreement,  $2,500  on  the  25th  April, 
1919,  and  the  balance,  with  interest  at  6 per  cent.,  in  two  instal- 
ments, viz.,  $5,400  on  the  11th  June,  1919,  and  the  balance,  $5,600, 
on  the  12th  April,  1920.”  Hinton^s  name  does  not  appear  in  this 
agreement,  but  it  is  undisputed  that  Marentette  had  no  personal 
interest,  and  so  far  as  he  knew  was  acting  solely  for  and  under 
the  instructions  of  Hinton. 

Contemporaneously  with  the  execution  and  delivery  of  this 
agreement  on  the  12th  April,  Marentette  paid  to  McArthur  $500  as 
provided  in  the  agreement.  The  $500  so  paid  appears  to  have 
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been  the  $500  which  William  Sadler  handed  to  Hinton  on  the 
morning  of  the  same  day  (the  12th  April).  This  was  the,  first 
money  received  by  Hinton  from  any  of  the  subscribers.  What 
became  of  the  $500  paid  by  Hinton  to  Marentette  on  the  27th 
March  does  not  appear.  Probably  it  was  applied  by  Marentette  on 
his  commission. 

All  the  moneys  subsequently  paid  to  McArthur  were  con- 
tributed by  the  different  subscribers.  Except  the  $500  paid  to 
Marentette  on  the  27th  March,  Hinton  is  not  shewn  to  have  paid 
any  of  his  own  moneys.  On  this  phase  of  the  transaction  the  trial 
Judge  observes  as  follows: — 

The  plaintiffs,  believing,  induced  by,  and  acting  upon  the  state- 
ments, representations,  and  undertaking  of  the  defendant  Hinton 
referred  to,  and  relying  upon  them,  subscribed  and  paid  for  stock 
in  various  sums,  accepted  the  defendant  Hinton  as  their  accredited 
agent  in  the  purchase  of  the  McArthur  farm,  and  paid  this  de- 
fendant (that  is,  the  appellant  Hinton)  ^^the  sum  of  $29,000, 
instead  of  the  sum  of  $14,000  actually  paid  McArthur  for  the  farm.^^ 

If  it  is  borne  in  mind  that  the  actual  cash  raised  from  the 
subscribers  and  paid  in  to  Hinton  or  his  subordinates  was  only 
$26,000,  and  that  at  the  time,  in  June,  1919,  when  the  lands  and 
the  right  to  a deed  from  McArthur  were  assigned  to  the  company 
by  John  F.  Sadler,  a balance  of  $6,000  remained  charged  on  the 
farm,  the  above  findings  are  supported  by  the  evidence. 

Out  of  the  $26,000  collected  from  subscribers,  McArthur  was 
paid  $8,000,  and  the  company  undertook  the  payment  of  the 
balance,  $6,000 ; $3,000  was  turned  over  by  Hinton  to  the  company 
when  it  was  formed,  as  a fund  out  of  which  various  expenses  con- 
nected with  sales  should  be  paid;  and  the  other  $15,000  was  re- 
tained by  Hinton,  except  so  much  of  it  as  he  gave  John  F.  Sadler, 
or  allowed  John  F.  Sadler  to  keep,  as  his  share  of  the  difference 
between  $14,000  and  $29,000. 

The  occurrences  subsequent  to  the  12th  April  may  be  briefiy 
stated. 

23rd  April,  1919:  Marentette  purports  to  sell  the  lands  in 
question  (not  to  assign  the  agreement)  to  Russell  B.  Ferguson, 
the  purchase-price  being  $28,000.  The  evidence  shews  that  this 
was  a mere,  formality,  apparently  for  the  purpose  of  concealing 
from  the  plaintiffs  the  actual  purchase-price  which  was  being  paid 
to  McArthur.  No  money  was  paid. 

30th  April,  1919:  For  a consideration  of  $29,000,  Russell  B. 
Ferguson  purports  to  "assign  the  agreement  which  he  had  from 
Marentette,  to  John  F.  Sadler,  who  is  described  as  “trustee,’’  but 
no  trusts  are  stated,  and  no  money  was  paid.  The  last  two  agree- 
ments were  executed  at  Hinton’s  direction. 
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7th  May,  1919:  Letters  patent  under  the  Ontario  Companies 
Act  issued  to  William  Sadler,  Joel  Whitney,  John  F.  Sadler  the 
younger,  James  E.  Linton,  and  John  F.  Sadler  the  elder,  incor- 
porating the  plaintiff  company,  with  William  Sadler,  Joel  Whitney, 
and  John  F.  Sadler  the  younger  as  provisional  directors.  Hinton 
did  not  become  a director  until  a later  date,  though  he  took  full 
charge  of  the  proceedings  to  incorporate  the  company. 

9th  June,  1919:  John  F.  Sadler,  as  trustee,  in  a document 
reciting  the  articles  of  agreement  dated  the  23rd  April,  1919, 
between  Marentette  and  Ferguson,  the  assignment  from  Ferguson 
to  John  F.  Sadler,  the  agreement  on  the  part  of  Sadler  to  transfer 
to  the  company,  and  an  agreement  by  the  company  to  assume 
payment  of  $6,000  still  due  to  McArthur  as  part  of  the  purchase- 
price,  in  consideration  of  $23,000  paid  by  the  company  to  him, 
assigns  the  articles  of  agreement  and  all  rights  thereunder  and 
grants  the  lands  in  question  to  the  company. 

10th  November,  1919:  John  McArthur  and  his  wife,  in  con- 
sideration of  $1  and  other  good  consideration,’’  convey  the  lands 
in  question  to  the  Ojibway  Windsor  Eealty  Company  Limited. 

10th  November  1919:  Marentette  quit-claims  to  the  plaintiff 
company  the  lands  in  question  for  the  nominal  consideration  of  $1. 

The  inference  which  I think  should  be  drawn  from  the  above 
narrative  are  that  neither  Marentette  nor  Hinton  acquired  any 
enforceable  claim  on  or  right  in  the  lands  in  question  prior  to  the 
12th  April,  1919;  McArthur  was  under  no  obligation  to  sell,  nor 
was  Hinton  or  Marentette  under  obligation  to  buy  from  McArthur 
until  the  agreement  of  the  12th  April. 

The  promotion  of  the  company  began  on  or  prior  to  the  2nd 
April,  when  Hinton  and  John  F.  Sadler  interviewed  William 
Sadler  in  Toledo,  and  the  incorporation  of  the  plaintiff  company 
was  then  proposed.  This  was  followed  by  the  inspection  of  the 
lands,  on  the  6th  April,  and  the  promise  on  that  date  by  William 
Sadler  and  others  to  take  certain  definite  shares  in  the  venture,  on 
the  understanding  that  a company  was  to  be  formed.  It  was  not 
until  6 days  afterwards,  on  the  12th  April,  that  an  agreement  for 
the  sale  of  the  lands  was  procured  from  McArthur.  The  lands 
were  paid  for  with  the  money  of  the  various  subscribers  or  con- 
tributors to  a common  fund,  not  with  Hinton’s  money.  While  the 
moneys  of  the  contributors  were  subscribed  and  paid  in,  and  an 
agreement  to  buy  the  lands  was  secured  before  the  company  was 
incorporated,  yet  it  is  clear  that  those  who  subscribed  and  con- 
tributed understood  that,  though  their  money  was  to  be  at  once 
used  to  pay  McArthur  so  as  to  hold  the  lands,  yet  what  they  were 
to  receive  was  shares  in  a company  to  be  incorporated.  There 
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never  was  any  syndicate  agreement  reduced  to  writing,  nor,  so  far 
as  appears,  was  such  a syndicate  agreement  discussed  between  the 
different  contributors.  Those  who  contributed  to  the  fund  became 
the  shareholders  in  the  company,  and  no  others  were  admitted. 
Hinton  was  the  hand  that  guided  and  controlled  the  purchase 
and  all  subsequent  proceedings,  including  the  incorporation  of  the 
plaintiff  company.  Throughout  the  promotion,  from  the  2nd 
April  forward,  Hinton  falsely  represented  to  the  contributors  that 
the  lands  were  being  purchased  direct  from  McArthur  at  the  price 
of  $29,000,  with  the  result  that  he  secretly  abstracted  from  the 
moneys  contributed  in  consequence  of  such  false  representations, 
that  is,  from  the  assets  of  the  company  when  formed,  $15,000. 

The  legal  conclusions  to  which  these  facts  appear  to  lead  I 
have  mentioned  in  the  beginning  of  this  judgment: — 

First,  that  the  appellant,  Hinton,  never  was  the  beneficial 
owner  of  the  lands  in  question,  but  was  from  the  inception  of  these 
matters  a trustee  for  a company  to  be  incorporated.  Consequently 
he  was  not  a vendor,  for  he  had  nothing  to  sell;  that,  through 
fraudulent  misrepresentations,  he  induced  the  intending  share- 
holders of  the  company  to  contribute  $15,000  more  than  was 
needed  to  buy  the  property  in  question ; that  the  appellant,  Hinton, 
either  through  himself  or  through  his  agent  J.  F.  Sadler,  received 
the  whole  of  the  moneys  contributed  by  the  subscribers — that  these 
moneys  did,  at  the  date  of  the  issue  of  the  writ,  form  assets  of  the 
company  which  it  was  entitled  to  receive,  and  which  Hinton,  as  a 
trustee  for  it,  had  wrongfully  retained. 

In  other  words,  Hinton  was  trustee  of  the  money' which  was 
given  to  him  to  buy  the  land,  and  he  was  trustee  of  the  land  when, 
through  Marentette,  an  agreement  of  sale  was  procured  on  his 
behalf  from  McArthur.  ^ , 

As  to  the  land  no  difficulty  arises,  for  that  was  duly  turned  over 
to  the  company. 

As  to  the  money,  he  got  it  on  the  fraudulent  representation 
that  he  needed  it  for  payment  to  McArthur.  The  sum  of  $15,000 
he  did  not  pay  out,  but  kept  in  his  pocket,  and  of  that  $15,000  he 
continued  to  be  trustee.  I think  that,  immediately  upon  the 
formation  of  the  company,  he  became  a trustee  of  it  for  the 
company,  and  the  $15,000  was  and  is  an  asset  of  the  company  in  his 
hands,  which  the  company  is  entitled  to  recover.  Thus  there  is 
no  difficulty  in  the  way  of  the  company  as  a plaintiff.  G-ranting 
in  this  case  that  the  settlors  (the  subscribers  to  the  fund,  or,  as 
counsel  for  the  appellant  prefers  to  call  them,  the  syndicate 
could  have  refused  to  convey  or  could  have  refrained  from  forming 
the  company  at  all,  they  did  nothing  of  the  sort,  but  upon  the 
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formation  of  the  company  they  conlirmed  the  trust  by  accepting- 
from  the  company  paid-up  shares  to  the  amounts  of  their  several 
subscriptions;  these  moneys,  which  were  treated  as  paying  up  the 
shares,  had  not  all  been  expended  on  the  property  which  the 
company  took  over,  but  $15,000  of  them  had  been  kept  by  the 
fraudulent  trustee.  There  is  no  reason  why  the  company  cannot 
make  this  trustee  account. 

The  position  is  very  similar  to  that  described  by  Astbury,  J., 
in  the  case  of  In  re  Jubilee  Cotton  Mills  Limited,  [1922]  1 Ch. 
100,  at  p.  116.  A¥hether  promoters  do  in  fact  acquire  assets  as 
trustees  for  a company  is  a question  of  fact  {Omnium  Electric 
Palaces  Limited  v.  Baines,  [1914]  1 Ch.  332,  at  p.  347),  and  the 
foregoing  is,  in  my  opinion,  the  true  result  of  the  evidence  in  the 
present  case.  But,  if  that  is  not  the  true  view  of  the  facts,  it  leads 
to  the  consideration  of  the  situation  in  case  Hinton  is  not  a trustee 
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Secondly,  in  the  alternative,  if  for  any  reason  Hinton  was  not 
a trustee,  but  acquired  a personal  beneficial  interest  in  these  lands 
before  any  promotion  took  place,  so  that  he  was  a vendor,  never- 
theless he  and  J.  F.  Sadler  were,  from  the  2nd  April,  1919,  vidthout 
doubt,  promoters  of  the  plaintiff  company;  and,  though  they  may 
have  proposed  and  intended  that  Hinton  should,  prior  to  the 
incorporation  of  the  company,  acquire  the  property,  not  as  a 
trustee,  but  as  a vendor  (as  to  which  see  the  judgment  of  Sargant, 
J.,  in  Omnium  Electric  Palaces  Limited  v.  Baines,  [1914]  1 Ch. 
332,  at  p.  347)  ; and  though  they  may  have  proposed  to  themselves 
from  the  beginning  to  resell  to  the  company  at  a profit,  and  even 
though  it  ought  to  be  held  that  the  transfers  from  Marentette  to 
Ferguson  and  from  Ferguson  to  John  F.  Sadler,  prior  to  the 
incorporation  of  the  company,  establish  that  Hinton  was  a vendor 
and  not  a trustee ; and  though  promoters  who  are  selling  property 
to  a company  to  be  formed  are  not  agents  for  the  company  in  pur- 
chasing any  property  which  it  is  proposed  the  company  shall  acquire, 
for  a company  which  has  not  come  into  existence  cannot  have  an 
agent : Natal  Land  and  Colonization  Co.  v.  Pauline  Colliery 
Syndicate,  [1904]  A.C.  120;  and  though  they  can  rarely  be  shewn 
to  be  trustees  for  the  intended  company : In  re  Leeds  and  Hanley 
Theatres  of  Varieties  Limited,  [1902]  2 Ch.  809;  In  re  Hess 
Manufacturing  Co.,  Edgar  v.  Sloan,  23  Can.  S.C.E.  644;  and  though 
in  the  absence  of  fraud,  the  company's  claim  to  relief  against  a 
vendor-promoter  is  usually  limited  to  rescission;  yet,  where  a 
vendor-promoter  has  by  fraud  induced  the  company  to  buy,  there 
the  company  will  be  entitled  to  keep  its  bargain,  and  to  get  damages 
for  the  fraud,  though  rescission  is  not  possible  or  is  not  desired: 
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Hichens  Y.  Congreve  (1831),  4 Sim,  420,  especially  at  pp.  427-8; 
Gluchstein  v.  Barnes,  [1900]  A.C.  240;  In  re  Leeds  and  Hanley 
Theatres  of  Varieties  Limited,  [1902]  2 Ch.  809.  In  the  present 
case  Hinton  and  John  F.  Sadler  were,  thronghout,  promoters  who 
not  only  failed  to  disclose  to  those  whom  they  induced  to  con- 
tribute their  money  to  the  venture  that  they  intended  to  resell  to 
the  company  at  a profit,  but  took  elaborate  and  active  steps  to 
induce  these  subscribers  to  believe  that  in  acquiring  the  property 
at  a price  of  $29,000  they  were  buying  direct  from  the  owner, 
McArthur,  at  the  lowest  possible  price,  and  without  any  inter- 
mediate profit  to  Hinton  or  any  one  else,  and  so  doing  were  guilty 
of  fraud. 

This  suffices  to  dispose  of  the  appellant’s  claim,  and  it  becomes 
unnecessary  to  deal  seriatim  with  the  several  grounds  set  up  in  the 
notice  of  appeal;  but,  before  parting  with  the  case,  there  are  two 
matters  to  which  I should,  perhaps,  refer. 

The  appellant  set  up  that  a claim  for  rescission  was  the  only 
claim  which  the  plaintiffs  could  assert,  and  that  such  a claim 
is  fully  met  by  the  voluntary  offer  of  the  defendant  Hinton,  before 
action  brought,  to  take  over  the  land  at  $29,000.  Such  an  offer 
might  be  a good  answer  to  a claim  for  rescission,  but  here  there 
is  no  claim  for  rescission.  It  is,  in  fact,  refused  by  the  plaintiffs — 
and  the  claim  is  for  a recovery  of  $15,000  without  any  rescission. 

With  respect  to  the  contention  that  Rumford  has  no  status  qua 
shareholder  to  maintain  a class-action  on  behalf  of  himself  and  all 
others,  etc.,  I think  the  appellant’s  point  is  well  taken,  and  that 
the  right  of  action  (for  reasons  which  have  appeared  above)  rests 
in  the  company  alone.  The  point,  however,  can  have  no  bearing 
except  on  the  question  of  costs.  These  were  probably  dealt  with  at 
the  time  when  my  brother  Middleton  added  the  company  as 
plaintiff.  In  any  case  they  are  not  before  us  on  this  appeal. 

Bearing  in  mind  that  the  $15,000  in  question  was  part  of  the 
original  subscriptions,  that  is  to  say,  of  the  original  capital  which 
was  to  belong  to  the  company  when  incorporated,  and  bearing  in 
mind  the  authorities  above  quoted,  I think  the  appellant  is  liable 
for  the  whole  of  the  depletion  which  the  assets  of  the  company  have 
suffered,  viz.,  $15,000,  less  such  sums,  if  any,  as  he  can  shew  to 
have  been  expended  thereout  by  him  in  acquiring,  maintaining, 
subdividing,  or  selling  the  lands  in  question.  The  sum  allowed 
should  bear  interest  from  the  date  of  the  writ. 

Subject  to  the  above,  the  appeal  should  be  dismissed  with  costs. 

Appeal  dismissed. 
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1922. 


Re  Birge  and  City  of  Hamilton. 


March  2. 
April  10. 


Municipal  Corporations  — Money  By-law  — Raising  Sum  to  Pay  for 
Extension  of  Highway — Description  in  By-law  of  Lands  Proposed 
to  he  Taken  — Sufficiency  — Reference  to  Plans  in  Office  of  City 
Clerk — Money  By-law  Passed  without  Previous  Passing  of  Expro- 
priation By-law — Powers  of  Council — Bona  Fides. 


The  council  of  a city  corporation  passed  a money  by-law,  which  was 
submitted  to  and  approved  by  the  ratepayers,  for  the  purpose  of 
obtaining  funds  to  lay  out  and  extend  a highway.  The  by-law  con- 
tained a description  of  the  general  course  of  the  proposed  highway, 
and  referred  to  plans  and  specifications  which  were  on  file  for 
inspection  at  the  office  of  the  city  clerk.  No  by-law  for  the  expro- 
priation of  the  lands  required  had  been  passed  previous  to  the 
money  by-law:  — 

Held,  that  the  object  of  the  by-law  was  specified  with  sufficient  clarity; 
that  a municipality  was  not  required  by  statute  accurately  to  define, 
in  a money  by-law  of  this  nature,  the  lands  proposed  to  be  taken; 
that,  the  order  of  procedure  not  being  legislatively  declared,  a 
municipal  council  might  provide  the  money  and  then  buy  or 
expropriate  the  necessary  land;  that  it  is  to  be  presumed  that  a 
council  will  act  lawfully  and  reasonably;  that  a council  may  pro- 
ceed, within  its  ambit,  in  the  way  best  suited  to  its  purposes  in 
carrying  out  a great  scheme  of  public  improvement;  and  in  this 
case  the  council  took  the  proper  course. 

Re  Caldwell  and  Town  of  Galt  (1899),  30  O.R.  378,  distinguished. 

Application  by  Cyrus  A.  Birge  for  an  order  quashing  by-law 
No.  2613  of  the  Municipal  Corporation  of  the  City  of  Hamilton. 

February  27.  The  application  was  heard  by  Logie,  J.,  in  the 
Weekly  Court,  Toronto. 

8.  F.  Washington,  K.C.,  and  J.  A.  Soule,  for  the  applicant. 

F.  R.  Waddell,  K.C.,  for  the  municipal  corporation,  respondent. 

March  2.  Logie,  J.  : — Application  to  quash  a by-law  of  the 
Corporation  of  the  City  of  Hamilton  to  provide  for  the  issue  of 
debentures  to  the  amount  of  $137,000  for  the  purpose  of  laying 
out  a highway,  extending  the  present  highway  known  as  the 
Mountain  Highway  or  Boulevard  from  its  existing  westerly 
limit  east  of  Ferguson  avenue  westerly  to  James  street,  in  the  city 
of  Hamilton. 

This  by-law  was  duly  passed  on  the  31st  January,  1922,  and 
submitted  to  and  ratified  by  the  ratepayers  by  a majority  of  110 
in  a total  vote  of  12,300. 

No  complaint  is  made  as  to  its  compliance  with  the  require- 
ments of  the  Municipal  Act  or  as  to  its  sufficiency  in  form,  except 
as  to  an  alleged  insufficiency- in  respect  to  the  description  of  the 
lands  proposed  to  be  taken. 
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Ill  this  regard  it  is  contended  that  a description  according 

to  plans  and  specifications  prepared which  plans  and 

specifications  are  on  file  and  ina}?’  be  seen  at  the  office  of  the  city 
clerk,  city  hail/’  is  insufficient,  and  that  the  lands,  if  not  described, 
by  metes  and  bounds,  should,  at  least,  be  described  with  sufficient 
particularity  to  enable  an  intelligent  vote  to  be  cast,  without  forcing 
the  ratepayer  to  visit  the  city  hall  and  there  search  the  plans  and 
specifications. 

The  many  provisions  of  the  ]\Iunicipal  Act  in  respect  to  money 
by-laws  make  it  clear  that  the  Legislature  intended  to  make  it 
possible  for  him  Avho  runs  to  read  and  understand;  and,  where 
that  is  not  done — where  tlie  object  of  the  by-law  is  not  clearly 
specified — it  may  be  defective. 

In  the  case  before  me,  liowever,  the  object  is  sufficiently  clearly 
specified. 

There  was  a settled  ]>lan,  whicli  had  l)een  before  the  electors 
for  four  years. 

It  is  onl}^  the  exact  route  by  metes  and  bounds  that  is  not 
disclosed  in  the  by-law.  The  general,  if  not  the  particular,  course 
is  set  forth. 

There  is  no  statutory  requirement  compelling  municipalities 
to  define  in  money  by-laws  of  this  nature,  accurately,  in  the  by-law 
itself,  the  lands  proposed  to  be  taken. 

Those  persons  particularly  affected  by  the  route  of  the  highway 
may  search  and  see  in  the  place  indicated.  And,  when  the  council 
takes  the  necessary  steps  to  open  the  highway  and  expropriate  their 
lands,  their  rights  are  amply  protected  by  statute. 

This  attack  fails. 

But  the  other  objection,  that  the  by-law  in  question  was  passed 
without  a by-law  being  previousl}^  passed  for  the  expropriation  of 
the  lands  necessary  for  the  highwa}^  causes  more  difficulty.  One 
would  think  that  a municipal  council,  being  supreme  within  its 
jurisdiction,,  and  the  order  of  precedence  not  being  legislatively 
declared,  might  first  provide  the  money  and  then  buy  or  expropriate 
the  necessary  land.  It  is  not  to  be  presumed  that  the  council  will 
act  illegally,  or  that  it  will,  after  providing  for  the  money,  refuse 
to  go  on  with  the  ])roposed  expropriation,  or  that  it  will  be  un- 
reasonable in  a sense  obnoxious  to  the  law:  on  the  contrary,  it  is  to 
be  presumed  that  the  council  will  act  lawfully  and  reasonably. 

Eobertson,  J.,  however,  in  Re  Caldwell  and  Town  of  Galt 
(1899),  30  O.E.  378,  at  p.  385  et  seq.,  for  reasons  there  stated,  laid 
it  down  that  the  proper  course  to  pursue  in  'cases  of  this  kind  is  first 
fo  exercise  the  power  of  expropriation-,  and  then  provide  the  money: 
and,  if  this  case  is  indistinguishable  from  that,  then  for  the  sake 
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of  uuiformity  I should  follow  it.  Here,  as  there,  if  this  judgment 
is  right,  the  cart  has  been  put  before  the  horse.  But,  on  examining 
his  reasons,  they  appear  to  be  twofold : — 

(1)  That  there  was  no  settled  plan  shewing  the  exact  location 
of  the  proposed  street. 

(2)  That  there  is  nothing  to  shew  what  it  would  cost  to  make 
the  proposed  expropriation. 

The  first  of  these  objections  I have  disposed  of. 

As  to  the  second,  Mr.  Justice  Robertson  says  (p.  387)  : — ■ 
There  is  nothing  to  shew  what  it  will  cost  to  make  this  expro- 
priation, and  I think  this  is  material  when  it  is  considered  that  the 
amount  required  is  to  be  levied  on  the  ratepayers  generally.  It 
may  be  that  it  will  cost  twice  or  thrice  the  sum  proposed  to  be 
levied  by  this  by-law,  and  ])y  reason  of  this  sum  of  $10,000  being 
raised  and  expended,  the  ratepayers  may  be  driven  to  raise  a much 
larger  sum  than  they  would  have  been  willing  to  agree  to  if  that 
was.  known  when  this  by-law  was  submitted.^^ 

If  the  learned  Judge,  as  it  wnuld  seem,  meant  by  this  that  the 
estimated  cost  must  appear  on  the  face  of  the  by-law,  or  be  in  some 
way  communicated  to  the  ratepayers  proposing  to  vote,  the  answer 
is  that  the  Act  does  not  require  this. 

If  he  means  that  the  estimated  cost  does  not  appear  in  the 
proceedings  of  council,  or  in  the  material  before  him,  the  answer, 
is  that  in  this  case  the  estimated  cost  appears  in  both. 

It  is  alleged  that  the  real  cost  in  this  case  will  exceed  the 
estimated,  but  that  is  not  a reason  for  the  Court  interfering.  If 
the  cost  is  too  great  after  expropriation  proceedings  are  had,  the 
council  may  withdraw  even  after  award.  Moreover,  the  only  way 
in  which  the  exact  cost  could  be  accurately  ascertained  for  the 
information  of  the  ratepayer,  would  be  by  carrying  expropriation 
proceedings  to  the  final  result — an  award— or  the  final  appeal  there- 
from— as  to  land — and  to  obtain  tenders  for  the  work : and  even 
that  is  not  final — a contractor  may  fail  after  tendering — and,  as  I 
have  said,  the  law  does  not  require  this.  Moreover,  Robertson,  J., 
does  not  go  as  far  as  this  : at  pp.  387,  388,  he  says : — 

I think  they  have  not  proceeded  regularly,  by  first  exercising 
the  power  of  expropriation  by  by-law- and  at  pp.  385,  386,  he 
indicates  wdiat  he  means  by  this: — 

^^In  my  judgment  the  council  should  have  first  given  notice 
under  sec.  632  of  the  Municipal  Act  of  its  intention  to  pass  a by-law 
for  opening  up  and  establi.shing  the  proposed  street,  and  should  have 
done  all  things  necessary  under  that  section  before  passing  such 
by-lawq  and  then,  having  passed  such  a by-law.  . . .the  next  step 
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would  have  been  to  provide  by  another  by-law  the  ways  and  means 
of  carrying  out  the  object.^^ 

Nowhere  does  he  say  that  the  expropriation  proceedings  are 
to  be  carried  farther  than  the  passage  of  a by-law  before  providing 
the  money. 

How^  then,  does  the  course  indicated  in  the  Caldwell  case  help 
the  ratepayer  to  decide  ? 

Assume  the  money  by-law  passed,  but  the  debentures  not  sold, 
and  the  council  then  decline  to  pass  the  expropriation  by-law,  the 
damage  is  only  time  wasted  and  some  preliminary  expenses. 

How  is  the  ratepayer  damnified? 

On  the  facts  of  this  case,  it  is  so  clearly  distinguishable  that  I 
have  no  hesitation  in  disregarding  it,  and  in  leaving  it  to  a higher 
tribunal,  if  I have  erred  in  thinking  it  is  distinguishable,  to  say 
whether  the  law  is  as  laid  down  baldly  in  the  Caldwell  case,  or 
whether,  as  I think,  the  council,  acting  in  perfect  good  faith  and 
untrammelled  by  statutory  restrictions,  may  not  proceed  within 
their  ambit,  in  the  way  best  suited  to  themselves,  to  carry  out  a 
great  scheme  of  public  improvement. 

Motion  dismissed  with  costs. 

The  applicant  appealed  from  the  order  of  Logie,  J. 

April  10.  • The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaeen,  Magee,  Hodgixs,  and  Fergusox,  JJ.A. 

I.  F.  Bellmuth,  K.C.,  and  J.  A.  Soule,  for  the  appellant. 

Waddell,  K.C.,  for  the  respondent. 

Meredith,  C.J.O.  (at  the  conclusion  of  the  argument)  : — We 
do  not  think  we  can  give  effect  to  the  contention  of  Mr.  Hellmuth 
without  striking  a serious  blow  at  the  foundations  of  municipal 
government.  There  is  nothing  to  shew  that  the  council  was  acting 
in  bad  faith  in  proceeding  as  it  did;  and  we  should  not  assume 
that  it  was  so  acting.  The  council  asked  the  citizens  if  they  should 
carry  out  the  work,  received  an  affirmative  reply,  and  then  pro- 
ceeded to  raise  the  money  to  carry  out  the  people’s  wishes. 
What  would  have  to  be  done  if  Mr.  Hellmuth’s  scheme  of  first 
proceeding  with  the  expropriation  w^ere  followed  ? They  would 
have  to  go  through  all  the  formalities  necessary  for  that  purpose, 
and  very  probably  have  to  arbitrate  with  the  landowners  before 
it  would  be  known  what  the  cost  of  the  land  and  the  land  damages 
would  be.  That  method  would,  I think,  be  putting  the  cart  before 
the  horse,”  and  the  expense  incurred  would  be  thrown  away  if  the 
citizens  should  decline  to  pass  the  by-law  authorising  the  work  to 
be  done  and  for  raising  the  money  required  to  do  it. 
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I think  the  council  took  the  proper  course.  App.  Div. 

I do  not  say  that  it  would  not  have  been  proper  to  take  the  ^^99 

other  course,  but  I think  the  course  pursued  was  by  far  the  more  

desirable  one,  and  in  any  case  that  was  a matter  for  the  council  Biege 

AND 

to  decide.  City  of 

Hamilton. 

Maclaken,  J.A.,  concurred.  

Meredith, 

Magee,  J.A.  : — I concur.  I think  the  late  Mr.  Justice  Eobert-  C.J.O. 
son^s  decision  can  be  distinguished. 

Hodgins  and  Ferguson,  JJ.A.,  concurred. 

Appeal  dismissed  ivitli  costs. 


[IN  BANKRUPTCY.]  1922. 

Ee  Eastern  Ontario  Milk  Products  Co.  Limited.  March 

Bankruptcy — Claims  of  Creditors  to  Priority  in  Respect  of  Wages — 
Directors — President  and  Secretary  treasurer  — Employment  by 
Company  m other  Capacities — ‘‘Clerk’' — “Servant” — Bankruptcy 
Act,  sees.  48  (4),  51  (1) — Arrears  for  three  Months  Immediately 
Preceding  Assignment— Superior  and  Inferior  Officers — “ Contract 
for  Service.” 

B..  a director  and  president  of  an  incorporated  manufacturing  com- 
pany, and  R.,  a director  and  secretary-treasurer,  were  employed  by 
the  company  at  annual  salaries,  under  by-laws  and  resolutions 
binding  upon  the  company.  The  company,  becoming  insolvent,  made 
an  authorised  assignment  under  the  Bankruptcy  Act.  Both  B.  and 
R.  devoted  their  whole  time  up  to  the  date  of  the  assignment^  to  the 
service  of  the  company;  B.  acted  as  purchasing  agent,  superintendent 
of  construction  of  plant,  general  manager,  sales-manager,  and 
travelling  salesman;  and  R.,  not  only  as  secretary-treasurer,  but  as 
bookkeeper,  stenographer,  shipping  clerk,  labourer,  travelling  sales- 
man, etc.  When  the  assignment  was  made,  there  was  owing  to  B. 
and  R.,  respectively,  for  salary,  a sum  in  excess  of  three  months’ 
salary,  and  nothing  had  been  paid  to  either  of  them  for  services 
rendered  during  the  three  months  immediately  preceding  the  date 
of  the  assignment:  — 

Held,  that  they  were  entitled  to  priority  for  wages  or  salaries  in 
respect  of  services  rendered  to  the  bankrupt  company  during  the 
three  months  before  the  date  of  the  assignment:  sec.  51,  subsec.  1 
(thirdly),  of  the  Bankruptcy  Act. 

The  mere  fact  that  a director  who  claims  priority  for  wages  is  a 
superior  officer  of  a company  does  not  of  itself  deprive  him  of 
priority.  The  real  question  is,  whether  the  person  making  the 
claim  has  contracted  to  render  service  to  the  company  beyond  what 
would  come  within  the  scope  of  his  duties  as  a statutory  officer, 
such  as  president  or  director.  The  distinction  between  superior  and 
inferior  officers  of  a company — between  the  master  class  and  the 
servant  class — is  not  now  recognised  in  this  Province. 

Fayne  v.  Langley  (1899),  31  O.R.  254,  and  Re  Parkin  Elevator  Co. 

Limited,  Dunsmoor's  Claim  (1916),  37  O.L.R.  277,  289,  followed. 
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Distinction  between  the  wording  of  sec.  51  (1)  of  the  Bankruptcy  Act 
and  sec.  70  of  the  Winding-up  Act,  R.S.C.  1906,  ch.  144,  pointed  out. 

The  word  “servant”  in  sec.  51  (1)  is  wide  enough  to  cover  every 
kind  of  employment,  provided  that  the  person  employed  is  in  the 
“ service  ” of  the  company,  in  the  sense  in  which  a “ contract  for 
service  ” is  distinguished  from  a “ contract  for  services  ” in  the 
Dunsmoor  case,  at  p.  286. 

R.  should  be  regarded  as  a “ clerk  ” or  “ servant  ” and  B.  as  a 
“servant,”  within  the  meaning  of  sec.  51  (1). 

The  use  of  the  expressions  “wages,  salary  or  compensation  ” and 
“ services  rendered  ” in  subsec.  4 of  sec.  48  of  the  Bankruptcy  Act, 
coupled  with  the  preservation  of  the  right  not  to  be  postponed  as  to 
three  months’  remuneration,  indicates  that  Parliament  did  not  intend 
to  exclude  a claim  to  priority  for  three  months’  salary  merely 
because  the  creditor  is  an  “ officer,  director  or  shareholder,”  if  he 
can  bring  himself  within  the  language  of  that  part  of  subsec.  1 of 
sec.  51  dealing  with  wages,  etc. 


The  insolvent  company  made  an  authorised  assignment  on  the 
16th  August^  1921,  and  the  trustee  now  moved  for  the  opinion  of 
the  Court  as  to  the  claims  of  L.  D.  M.  Baxter  and  Arthur  Eackham, 
respectively,  to  priority  for  salaries  or  wages  under  sec.  51,  sub- 
sec. 1,  of  the  Bankruptcy  Act. 

February  24.  The  motion  was  heard  hy  Okue,  J.,  in  Chambers. 

IF.  B.  Mudie,  for  the  trustee. 

J.  B.  Bohinson,  for  the  claimants. 

March  3.  Okde>  J. : — Both  claimants  were  directors  of  the 
company,  Baxter  being  also  the  president,  and  Eackham  the  secre- 
tary-treasurer. They  were  both  employed  by  the  company,  Baxter 
at  an  annual  salary  of  $3,000  and  Eackham  at  an  annual  salary 
of  $2,000;  and  the  question  to  be  considered  here  is,  whether  the 
nature  of  the  employment  in  each  case  brings  the  claimant  within 
the  scope  of  sec.  51  (1). 

The  trustee  admits  that  the  necessary  by-laws  and  resolutions 
were  passed  to  bind  the  company,  and  that  no  objection  can  be 
raised  to  the  rights  of  the  claimants  as  creditors  of  the  company. 

It  is  admitted  on  the  other  hand  that,  by  reason  of  the  fact 
that  the  claimants  are  directors,  their  right  to  rank  for  any  salary, 
in  excess  of  that  due  for  the  three  months  preceding  the  assignment, 
must  be  postponed  until  all  claims  of  other  creditors  have  been 
satisfied,  by  virtue  of  the  provisions  of  subsec.  4 of  sec.  48.  The 
mere  preservation,  in  subsec.  4 of  sec.  48,  from  the  postponement 
to  otlier  creditors,  of  an  amount  equal  to  three  montlis’  salary, 
does  not  however  necessarily  carry  with  it  the  priority  given  to 
salaries  and  wages  by  subsec.  1 of  sec.  51.  The  fact  that  the  period 
is  in  each  case  fixed  at  three  months  is  in  one  sense  a coincidence, 
but  the  use  of  the  expressions  “ wages,  salary  or  compensation  ’’ 
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and  services  rendered  in  snbsec.  4 of  sec.  48,  coupled  Avith  the 
preservation  of  the  right  not  to  be  postponed  as  to  three  months’ 
remuneration,  indicates  that  Parliament  did  not  intend  to  exclude 
a claim  to  priority  for  three  months’  salary  merely  because  the 
■creditor  is  an  officer,  director  or  shareholder,”  if  he  can  bring 
himself  within  the  language  of  that  part  of  subsec.  1 of  sec.  51 
dealing  Avith  wages,  etc.  The  material  portion  of  sec.  51  (1)  is  as 
folloAvs 

“ Thirdly,  all  wages,  salaries,  commission  or  compensation  of 
any  clerk,  servant,  travelling  salesman,  labourer  or  workman  in 
respect  of  services  rendered  to  the  bankrupt  or  assignor  during 
three  months  before  the  date  of  the  receiving  order  or  assignment.” 

Baxter  says  he  was  appointed  president  and  managing  director 
on  the  1st  June,  1920,  at  a salary  of  $3,000  per  annum.  Up  to  the 
date  of  the  assignment  he  devoted  the  Avhole  of  his  time  to  the 
serAuce  of  the  company,  acting  as  purchasing  agent  and  superintend- 
ent of  construction  Avhile  the  plant  Avas  being  built,  and  as  general 
manager  and  purchasing  and  sales-manager  after  manufacturing 
commenced,  and  Avhen  manufacturing  ceased  on  the  31st  May, 
1921,  as  sales-manager  and  travelling  salesman. 

Eackham  was  appointed  secretary-treasurer  on  the  1st  August, 
1920,  at  a salary  of  $2,000  per  annum.  Up  to  the  date  of  the 
:assignment  he  devoted  his  whole  time  to  the  service  of  the  company, 
performing,  in  addition  to  such  duties  as  devolved  upon  him  as 
secretary-treasurer,  those  of  bookkeeper,  stenographer,  timekeeper, 
foreman,  and  paymaster  during  the  construction  of  the  plant, 
superintendent  of  manufacture  Avhile  the  plant  Avas  running,  and 
after  manufacture  ceased  on  the  31st  May,  1921,  those  of  packer, 
shipping  clerk,  labourer,  and  travelling  salesman. 

On  the  31st  May,  1921,  a meeting  of  the  company’s  creditors 
Avas  held,  and  a committee  was  appointed  to  supervise  the  manage- 
ment of  the  company.  After  this  date  and  up  to  the  date  of  the 
assignment,  the  16th  August,  1921,  Baxter  and  Eackham,  Avhile 
still  occupying  the  offices  which  they  had  theretofore  held,  were 
under  the  direction  of  the  creditors’  committee. 

When  the  assignment  was  made,  there  Avas  owing  to  Baxter  and 
Eackham,  respectively,  for  salary  a sum  in  each  case  greatly  in 
excess  of  three  months’  salary,  and  nothing  has  been  paid  to  either 
of  them  for  services  rendered  during  the  three  months  immediately 
preceding  the  date  of  the  assignment. 

The  sole  question  to  be  determined  in  each  case  is,  Avhether 
that  part  of  sec.  51  (1)  quoted  above  applies. 

Several  cases  Avere  cited  on  the  argument,  but  I do  not  think 
it  is  necessary  to  refer  to  all  of  them.  That  the  mere  fact  that  a 
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director  who  claims  priority  for  wages  is  a superior  officer  of  a 
company,  such  as  its  president,  or  managing  director,  or  general 
manager,  or  secretary-treasurer,  does  not  of  itself  deprive  him  of 
priority,  is,  I think,  clearly  established  by  cases  upon  the 
corresponding  provisions  of  the  Ontario  Companies  Act  and  the 
Dominion  Winding-up  Act.  If  the  salary  or  other  remuneration 
is  payable  merely  in  respect  of  the  office  of  president  or  director 
as  such,  then  the  salary  may  not  be  entitled  to  priority,  because  the 
officer  cannot  bring  himself  within  the  class  of  those  entitled,  as  a 
clerk,  servant,^’  etc.  But,  as  pointed  out  by  Boyd,  C.,  in  Fayne 
v.  Langley  (1899),  31  O.R.  254,  one  may  be  related  to  a company 
in  two  capacities,  first  as  president  or  vice-president,  and  second  as 
an  officer  in  receipt  of  a salary.  And  the  decision  *of  the  late 
Chancellor  goes  the  length  of  holding  that  if  the  president  of  a 
company  is  paid  a salar\  because  of  services  to  be  rendered  to  the 
company  even  in  the  capacity  of  president  he  may  be  entitled  to 
priority.  I cannot  think  that  the  name  given  to  the  office  is  to  be 
the  test,  though  its  evidential  value  cannot  be  disregarded.  The 
real  question  must  be  whether  or  not  the  person  making  the  claim 
had  contracted  to  render  service  to  the  company  beyond  what  would 
come  within  the  scope  of  his  duties  as  a mere  statutory  officer  of 
the  company,  such  as  president,  or  vice-president,  or  a mere  director. 
It  seems  to  me  of  no  consequence  what  title  is  given  to  the  post 
which  he  occupies. 

The  real  difficulty  which  has  confronted  the  Courts  in  dealing 
with  questions  like  this  is,  whether  the  language  of  the  statute 
which  confers  the  privilege  covers  the  kind  of  services  rendered  by 
the  officer  making  the  claim.  And  there  was  at  one  time  a dis- 
position to  draw  some  distinction  between  the  superior  and  the 
inferior  officers  of  a company,  or,  as  it  was  put  in  one  of  the 
English  cases,  between  the  master  and  the  servant  class.  But, 
whatever  the  law  may  be  in  England,  I think  that  any  such  dis- 
tinction may  be  considered  as  exploded  here,  from  the  judgment 
of  the  late  Chancellor  in  the  case  already  cited,  and  also  from  the 
reasoning'  of  my  brother  Hasten,  sitting  in  the  Appellate  Division, 
in  Re  Parkin  Elevator  Co.  Limited,  Dunsmoors  Claim  (1916),  37 
O.L.R.  277,  at  p.  289,  31  D.L.R.  123,  at  p.  128. 

The  question  to  be  determined  here,  therefore,  is,  whether  or 
not,  by  reason  of  the  services  which  he  was  performing  for  the 
company,  either  claimant  can  qualify  as  a clerk,  servant,  travel- 
ling salesman,  labourer  or  workman.’^  These  words  are  not  the 
same  as  those  in  sec.  70  of  the  Dominion  Winding-up  Act  (R.S.C. 
1906,  ch.  144),  namely,  clerks,  or  other  persons,’^  which  the  Court 
had  under  consideration  m Re  Morlock  Cline  Limited  (1911), 


LII.] 


ONTAEIO  LAW  REPOKTS. 


71 


23  O.L.R.  165,  and  in  the  Parkin  Elevator  case,  supra.  There  are 
not  here  the  words  “ other  persons  or  anything  corresponding  to 
them  which  might  enable  the  Conrt,  whether  nnder  the  ejusdem 
generis  rnle  or  otherwise,  to  bring  in  other  kinds  of  employees  than 
those  expressly  named.  The  terms  labourer  ” and  workman  ’’ 
probably  have  some  restricted  meaning.  The  term  travelling 
salesman,”  while  applicable  here  to  part  of  the  duties  performed 
by  each  claimant,  is  not  sufficient  to  cover  all  the  duties,  and  I 
think  may  be  disregarded  for  the  purposes  of  my  judgment.  The 
term  clerk,”  I think,  sufficiently  comprehends  the  duties  per- 
formed by  Rackham  as  bookkeeper,  etc.,  to  entitle  him  to  the 
benefit  of  the  provision. 

In  Baxters  case,  it  is  difficult  to  see  how  the  term  clerk  ” 
can  apply  to  him  or  to  any  of  the  duties  which  he  was  to  perform. 
His  duties  were  almost  wholly  of  a managerial  character;  but, 
granting  that,  is  he  any  the  less  a servant  ” of  the  company  ? 
The  word  servant  ” in  its  true  sense  is  wide  enough  to  cover 
every  kind  of  employment,  provided  that  the  person  in  question  is 
in  the  service  ” of  the  company  in  the  sense  in  which  Masten,  J., 
distinguishes  a contract  for  service  ” from  a contract  for 
services  ” in  the  Parkin  Elevator  case,  37  O.L.R.  at  p.  286, 
31  D.L.R.  at  p.  129.  If  there  is,  as  there  was  here,  a con- 
tract whereby  Baxter  entered  into  the  service  of  the  company 
apart  from  the  performance  of  the  duties  merely  incidental  to 
the  presidency,  then  I think  he  must  be  regarded  as  a servant  ” 
of  the  company,  and  so  entitled  to  the  priority  given  by  sec.  51  (1). 
It  must  be  confessed  that  the  juxtaposition  of  the  words  clerk, 
servant,  travelling  salesman,  labourer  or  workman,”  lends  colour 
to  the  argument  that  the  words  ought  to  be  construed  as  describing 
employees  in  a descending  scale  of  importance,  and  that  it  is  strain- 
ing the  natural  meaning  of  the  words  to  describe  a managing 
director  or  other  superior  officer  as  a servant  ” within  the  mean- 
ing of  the  word  as  it  appears  in  the  section.  But  this  seems  an 
insufficient  reason  for  restricting  the  ordinary  legal  meaning  of 
the  word  as  including  any  one  in  the  service  ” of  the  company. 
A.  general  manager  whose  salary  is  three  months  in  arrear  is 
entitled  to  the  same  protection  upon  the  company's  bankruptcy 
as  any  other  employee.  If  the  fact  that  he  is  also  a director  is 
allowed  to  affect  one’s  judgment  on  this  point,  then  a general 
manager  who  is  not  a director,  and  who  may  have  no  knowledge 
of  the  impending  insolvency  or  no  means  of  preventing  it,  must 
be  excluded  also.  I think,  therefore,  that  Baxter  is  also  entitled 
to  priority  for  the  three  months’  salary  earned  immediately  prior 
to  the  assignment. 

The  costs  of  all  parties. will  be  paid  out  of  the  estate. 
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March  3, 
May  25. 


Crombie  V.  The  King. 


Discovery — Petition  of  Right  — Examination  hy  Petitioner  of  Officers 
of  Croton — Rules  2,  327,  744 — Practice — Prerogative  of  the  Crown. 

In  a proceeding  in  Court  by  petition  of  right  against  the  Crown,  an 
order  will  not  be  made  for  the  examination  by  the  petitioner  of  an 
officer  or  officers  of  the  Crown  for  discovery  before  the  trial. 

The  Consolidated  .Rules  of  Practice  do  not  take  away  or  lessen  the 
prerogative  right  of  the  Crown  to  refuse  discovery.  The  preroga- 
tive of  the  Crown  exists  in  British  Colonies  to  the  same  extent  as 
in  the  United  Kingdom;  and  precise  words  must  be  shewn  to  take 
away  that  prerogative. 

Rules  2,  327,  and  744,  considered. 

Review  of  the  authorities. 

Attorney-General  v.  Newcastle-upon-Tyne  Corporation,  [1897]  2 Q.B. 
384,  Thomas  v.  The  Queen  (1874),  L.R.  10  Q.B.  44,  and  Theberge  v. 
Laudry  (1876),  2 App.  Cas.  102,  106,  specially  referred  to. 

Crombie  v.  The  King  (1922),  51  O.L.R.  512,  overruled. 

Special  order  as  to  the  costs  of  an  appeal  (by  leave)  to  a Divisional 
Court  from  the  order  of  a Judge  in  Chambers. 

Appeal  by  the  Crown  from  an  order  of  the  Master  in  Chambers 
allowing  the  petitioner  to  examine  Thomas  W.  Gibson,  Deputy 
Minister  of  Mines,  and  W.  C.  Cain,  assistant  to  the  Deputy 
Minister  of  Lands  and  Forests,  for  discovery. 


March  3.  The  appeal  was  heard  by  Logie,  J.,  in  Chambers. 

Edivard  Bayly,  K.C.,  for  the  Crown. 

Frank  Arnoldi,  K.C.,  for  the  petitioner. 

March  3.  Logie,  J.  : — Unless  this  application  can  be  dis- 
tinguished from  that  which  formed  the  subject  of  the  appeal 
disposed  of  by  the  Chief  Justice  of  the  Common  Pleas,  by  his 
judgment  herein  dated  the  19th  January,  1922,  adversely  to  the 
Crown^s  contention  that  it  was  not  bound  to  give  discovery  of  the 
documents  in  its  possession  or  power,  the  respondent  in  this  appeal 
should  succeed.  (Bee  Cromhie  v.  The  King,  51  O.L.E.  512,  69 
D.L.E.  548.). 

The  Eules  there  considered  were  744  and  348. 

Here  the  Eules  are  744  and  327. 

On  behalf  of  the  Crown  it  is  urged  that  the  corporation 
mentioned  in  clause  2 of  Eule  327,  does  not  include  His  Majesty 
the  King ; that  the  word  “ corporation  is  not  the  apt  word  to  use 
when  describing  His  Majesty,  and  that  it  is  in  fact  never  used  in 
legislation  or  in  the  Courts  for  this  purpose;  and  that,  therefore, 
an  officer  or  servant  of  the  Crown  is  not  examinable  under  Eule 
327  (2). 
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In  this  contention  I think  Mr.  Bayly  is  right,  but  this  does  not 
conclude  the  matter. 

Rule  348  says  that  each  party ....  may  by  notice  require  the 
other ....  to  make  discovery  on  oath . . . . 

Rule  327,  danse  1,  says — that  a party  to  an  action  whether 
plaintiff  or  defendant  may. . . .be  orally  examined.  . . .^^ 

The  Chief  Justice  of  the  Common  Pleas  has  -held  that  the  King 
is  a party  subject  to  discovery  of  documents. 

The  affidavit  is  of  course  to  be  made  by  a departmental  officer 
or  servant  with  knowledge  of  the  case,  and  I am  unable  to  see  why 
a departmental  or  other  officer  of  the  Crown  may  not,  in  view  of 
the  judgment  of  the  Chief  Justice  of  the  Common  Pleas,  be  orally 
examined  for  discovery. 

The  Rules  of  the  Exchequer  Court  of  Canada  put  the  matter 
beyond  peradventure  in  that  Court. 

By  Rule  134,  the  petitioner,  plaintiff  or  defendant  (other  than 
the  Crown  or  the  Attorney-General),  may  be  examined  by  the 
opposite  party. 

By  Rule  135,  any  departmental  or  other  officer  of  the  Crown 
may,  by  order  of  the  Court  or  a Judge,  be  examined  at  the  instance 
■of  the  party  adverse  to  the  Crown. 

But  it  is  said  that  His  Majesty  cannot  be  examined,  and  there 
is  no  one  under  our  Rules  who  can  be  examined  in  his  place  and 
stead. 

Even  if  His  Majesty  were  not  represented,  as  he  is  in  this 
matter,  by  the  Attorney- General  for  Ontario,  yet  there  is  warrant 
under  the  Rules  to  examine  a departmental  or  other  officer  of  the 
Crown. 

Rule  2 provides  that,  as  to  all  matters  not  provided  for  in 
these  Rules,  the  practice  shall  be  regulated  by  analogy  thereto,’’ 
and  by  analogy  a departmental  officer  or  servant  of  the  Crown  may 
be  substituted  for  His  Majesty  and  compelled  to  attend  and  testify 
upon  examination  for  discovery.  There  is  no  hardship  in  taking 
this  course  nor  any  real  difference  in  principle  from  the  English 
practice. 

There  the  practice  has  always  been  for  the  officers  of  the  Crown 
to  throw  no  difficulty  in  the  way  of  any  proceeding  for  the  purpose 
of  bringing  matters  before  a Court  of  Justice,  where  any  real 
point  of  difficulty  requiring  judicial  decision  has  occurred.  Though 
not  compellable,  the  fullest  discovery  compatible  with  public  policy 
is  freely  made. 

This  does  not  prevent  the  Crown  claiming  privilege  in  a proper 
case  where  danger  to  the  State  might  result,  from  disclosure  of 
State  documents,  or  where  the  publication  of  a State  document 
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might  be  injurious  to  servants  of  the  Crown  as  individuals,  in  the 
sense  that  freedom  of  secret  communications  would  be  at  an  end 
if  any  suitor  could  legally  insist  that  any  official  communication,  no 
matter  how  secret  and  confidential,  should  be  produced  in  open 
court  or  disclosed  upon  examination  for  discovery. 

Privilege  of  this  nature  has  been  often  successfully  claimed  in 
England;  and,  no  doubt,  the  Court  here  would,  in  a proper  case, 
protect  from  discovery  documents  which  are  of  a privileged  nature. 

I do  not,  while  agreeing  generally  with  the  Master^s  order, 
think  that  the  Crown  has  the  right  to  select  the  officer  or  servant 
to  be  examined.  This  right  belongs  to  the  adverse  or  opposite 
party;  and,  if  the  officer  or  servant  asked  for  by  the  adverse  or 
opposite  party  is  not  familiar  with  the  facts  or  all  the  facts,  then 
the  Crown  must  disclose  the  officer  or  officers,  servant  or  servants, 
who  is  or  are  so  conversant  and  produce  him  or  them  for 
examination  until  the  suppliant  has  had  full  discovery. 

Appeal  dismissed  with  costs. 

The  Crown  obtained  from  Latohford,  J.,  an  order  for  leave 
to  appeal,  and  appealed  from  the  order  of  Logie,  J. 

April  4.  The  appeal  was  heard  by  Mulock,  C.J.  Ex.,  Kelly, 
Masten,  and  Rose,  JJ. 

F.  P.  Brennan,  for  the  Crown,  appellant. 

Arnoldi,  K.C.,  for  the  petitioner,  respondent. 

May  25.  Hasten,  J. : — Appeal  from  the  order  of  Logie,  J., 
dated  the  4th  March,  1922,  dismissing  an  appeal  by  the  Crown 
from  the  order  of  the  Master  in  Chambers  dated  the  21st  February, 
1922,  whereby  it  was  declared  that  the  petitioner  ^Ms  entitled  and 
he  is  hereby  granted  liberty  to  examine  for  discovery  in  this  matter 
an  officer  or  officers  of  the  respondent  the  Crown^s  service  in  the 
Province  of  Ontario  conversant  with  all  or  some  of  the  facts  of 
the  case  and  the  transactions  in  question,  and  Thomas  W.  Giljson, 
Esquire,  Deputy  Minister  of  Mines,  and  W.  C.  Cain,  Esquire, 
Assistant  to  the  Deputy  Minister  of  Lands  and  Forests,  officers  in 
the  respondents  service,  may  be  examined  for  discovery  by  and 
on  behalf  of  the  petitioner,  and  be  produced  by  the  respondent  for 
that  purpose  accordingly.  . . .’’ 

The  petition  relates  to  the  claim  of  the  petitioner  with  respect 
to  certain  lands  in  the  township  of  Whitney,  heretofore  patented 
to  the  petitioner  in  the  year  1910,  and  under  certain  subsequent 
agreements  and  transactions  between  the  petitioner  and  the  Depart- 
ment of  Crown  Lands  for  the  Province  respecting  these  lands. 
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Logie,  J.,  whose  order  is  now  in  appeal,  followed,  so  far  as  App.  Div. 
applicable,  the  reasons  given  by  the  Chief  Jnstice  of  the  Common  iq22. 

Pleas  in  pronouncing  an  earlier  order  in  this  action  directing  an  — — 

affidavit  on  production  to  be  filed  by  the  Crown.  While  he  (Logie, 

J.)  holds  that  the  word  corporation  in  Rule  327,  clause  2,  does  The  King. 
not  apply  to  His  Majesty,  he  determines  that  His  Majesty  as  a Masten,  J 
party  to  this  action  is  bound  to  make  the  discovery  provided  for 
under  Rule  327,  clause  1,  and  then  continues  (setting  out  a part 
ol  the  reasons  of  Logie,  J.,  as  above). 

The  Crown  appeals  on  the  ground  that  our  Rules  of  practice 
do  not  take  away  or  lessen  the  prerogative  right  of  the  Crown  to 
refuse  discovery.  In  my  opinion,  the  question  so  raised  falls  to 
be  determined  exclusively  on  a consideration  of  our  Consolidated 
Rules. 

Rule  2 provides  that  all  Rules  and  Orders  heretofore  passed 
are  rescinded,  except  those  mentioned  in  the  schedule  (these  have 
no  bearing  on  the  present  case),  “ and  as  to  all  matters  not  provided 
for  in  these  Rules,  the  practice  shall  be  regulated  by  analogy 
thereto.^^ 

This  appears  not  merely  to  rescind  all  our  former  Rules,  but 
also  to  abrogate  the  earlier  practice,  and  the  Court  is  in  consequence 
governed  exclusively  by  the  language  of  the  Rules  themselves, 
interpreted  according  to  the  general  rules  of  statutory  interpreta- 
tion. 

Where  no  express  Rule  exists,  the  Court  is  to  be  governed,  not 
by  the  former  practice,  but  by  the  analogy  of  the  present  code  of 
Rules  itself.  How  greatly  this  differs  our  practice  from  the  English 
procedure  will  appear  by  a consideration  of  the  following  note  on 
Discovery  taken  from  the  Yearly  Practice  for  1922  (Red  Book), 
p.  403 

''Effect  of  the  Jud.  Acts  and  Rules  as  to  discovery. — The  Jud. 

Acts  and  Rules  have  not  altered  or  enlarged  the  right  to  discovery 
(Roberts  v.  Oppenheim  (1884),  26  Ch.D.  724,  per  Kay,  J.,  at  p. 

733).  They  do  not  take  away  any  right  to  discovery  that  previously 
existed  (Bustros  v.  White  (1876),  1 Q.B.D.  423,  per  Jessel,  M.R., 
at  p.  426),  except  so  far  as  the  recent  alterations  in  rr.  12  and  18 
give  a discretion  Avhich  did  not  exist  before  (see  post,  pp.  425,  433, 

152).  They  do  not  give  any  right  to  discovery  that  did  not  exist 
before  (Lyell  v.  Kennedy  (1883),  8 App.  Cas.,  per  Lord  Selborne, 
at  p.  223  ; Roberts  v.  Oppenheim  (1884),  26  Ch.D.  724,  per  Kay, 
d.,  at  p.  729),  or  take  aAvay  any  previously  existing  right  to  pro- 
tection on  any  ground  of  privilege  (per  Kay,  J.,  26  Ch.D.,  at  p. 

733).  They  have  not  altered  the  rules  as  to  discovery,  except  so 
far  as  there  are  express  rules  on  the  subject  (Att.-Gen.  v.  Gashill 
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(1882),  20  Ch.D.  519).  All  the  principles  previonsly  existing  in 
the  Conrt  of  Chancery  are  now  binding  in  all  the  Conrts  {Anderson 
V.  Bank  of  British  Columbia  (1876),  2 Ch.D.  644;  Lyell  v.  Kennedy 
(1883),  8 App.  Cas.  217,  at  p.  233,  yer  Lord  Fitzgerald).  Any 
information  which  conld  formerly  have  been  obtained  by  a bill  of 
discovery  can  now  be  obtained  by  interrogatories  {Ramsden  v. 
Brearley  (1875),  33  L.T.  322;  Bade  v.  Jacobs  (1877),  3 Ex.D. 
335,  per  Cotton,  L.J.,  at  p.  SS7).” 

The  result  of  Rule  2 seems  to  me  to  be  that,  except  for  the 
purpose  of  ascertaining  what  the  former  law  was  for  the  purpose 
of  construing  the  language  of  our  present  Rules,  the  former  deci- 
sions and  practice  both  in  Ontario  and  in  England  are  to  be  dis- 
regarded. 

Proceeding  then  on  this  basis,  and  turning  to  Rule  744,  I find 
that  it  forms  part  of  chapter  29  of  the  Rules  of  Court,  being  a 
chapter  exclusively  devoted  to  Petitions  of  RighV^  and  it  reads 
as  follows : — 

When  no  other  provision  is  made  and  so  far  as-  the  same  are 
applicable,  these  Rules  (meaning  all  the  Consolidated  Rules) 
“ shall  apply  to  petitions  of  right.’’ 

While  it  is  the  general  rule  that  the  Crown  is  not  bound  by  a 
statute  (and  our  Rules  are  to  be  construed  as  a statute)  imless 
named  in  it,  yet,  as  a general  rule  and  apart  from  the  Interpretation 
Act,  to  which  I refer  later,  the  Crown  is  sufficiently  named  in  a 
statute  when  an  intention  to  include  it  is  manifest;  and,  as  the  Rule 
in  question  relates  to  petitions  of  right,  it  would  appear  to  include 
the  Crown.  But  are  our  Rules  as  to  discovery  applicable  ” in  the 
present  case  ? 

Now  it  is  plain  that  clause  1 of  Rule  327,  standing  by  itself,  is 
not  applicable.  The  party  defendant  to  the  present  action  is  His 
Majesty,  and,  without  condescending  on  details,  it  is  manifest  that 
the  Rule  is  not  applicable  to  him  in  person.  He  cannot  be  examined, 
and  nobody  wishes  to  examine  him.  Then  is  it  applicable  to 
]\Iinisters,  Deputy  Ministers,  and  other  subordinate  officials  of  the 
Crown  ? They  are  not  made  examinable  by  any  Rule,  and  are  not 
parties  to  this  action,  and  it  would  not  be  proper  to  make  them 
parties  to  the  action  for  the  purpose  merely  of  discovery. 

But  it  is  determined  by  the  judgment  in  appeal  that  the  Crown, 
in  its  executive  capacity,  is  analogous  to  a corporation,  its  officials 
analogous  to  the  officers  of  a corporation,  and  that,  acting  under 
the  last  clause  of  Rule  2,  the  order  for  examination  should  be  made 
by  analogy  to  the  provisions  of  Rule  327,  clause  2,  giving  the  right 
to  examine  officers  of  corporations.  Does  the  making  of  such  an 
order  come  within  the  analogy  covered  by  Rule  2 ? 
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I have  examined  all  the  cases  I can  iiiid  where  the  practice  has 
been  extended  by  analogy  under  the  provisions  of  Rule  2,  particu- 
larly Smith  V.  Houston  (1892),  15  P.R.  18,  and  Morse  v.  Lamb 
(1892),  15  P.R.  9. 

So  far  as  I can  ascertain,  the  Rule  has  been  applied  only  in 
matters  of  minor  importance,  and  never  so  as  to  confer  a new 
remedy  hitherto  unknown  to  our  law,  and  I proceed  to  indicate 
why  it  seems  to  me  that  it  cannot  be  applied  in  the  present  case. 

As  pointed  out  by  Lord  Watson  in  Ind  Coope  dr  Co.  v.  Emmerson 
(1887),  12  App.  Gas.  300,  309,  discovery  is  a remedy  as  distinguish- 
ed from  a right,  and  so  is  a matter  of  procedure  proper  to  be  dealt 
with  by  rules  of  practice.  And,  if  Rule  327  had  provided  for 
examination  of  officers  of  the  Crown  or  had  negatived  the  right  to 
examine,  such  express  rule  would  have  governed  the  practice.  But, 
though  discovery  is  a remedy  merely,  yet  none  the  less  the  right 
of  the  Crown  to  refuse  discovery  is  a matter  of  prerogative  right : 
In  re  La  SociHe  Les  Ajfreteurs  Reunis  and  The  Shipping  Con- 
frollery  [1921]  3 K.B.  1,  following  Tobin  v.  The  Queen  (1863), 
32  L.J.C.P.  216,  14  C.B.AT.S.  505. 

The  prerogatives  of  the  Crown  exist  in  British  Colonies  to  the 
same  extent  as  in  the  United  Kingdom : Maritime  Bank  v.  The 
Queen  (1889),  17  Can.  S.C.R.  657;  Regina  v.  Bank  of  Nova  Scotia 
(1885),  11  Can.  S.C.R.  1.  The  cases  of  Attorney-General  v.  New- 
^astle-upon-Ty 7ie  Coi'poration,  [1897]  2 Q.B.  384,  and  Thomas  v. 
The  Queen  (1874),  L.R.  10  Q.B.  44,  make  it  plain  that  formerly, 
in  proceedings  by  way  of  petition  of  right,  the  remedy  of  discovery 
did  not  exist  as  against  the  ’ Crown ; or,  in  other  words,  that  the 
Crown  had  a prerogative  right  to  refuse  discovery.  If  a petitioner 
now  has  a right  in  Ontario  to  such  discovery  it  must  have  arisen 
by  virtue  of  our  present  Rules,  and  my  best  opinion  is  that  such  a 
new  and  important  remedy  as  the  examination  of  Deputy  Ministers 
cannot,  as  against  the  Crown,  be  created  or  introduced  by  “ analogy,’^ 
and  that  the  prerogative  right  of  the  Crown  to  refuse  such  discovery 
cannot  be  taken  away  by  ^^analogy,^^  but  only  by  express  words. 
I refer  to  the  judgment  of  the  Privy  Council  in  Theberge  v.  Laudry 
(1876),  2 App.  Cas.  102,  where  it  is  said,  at  p.  106: — 

Their  Lordships  wish  to  state  distinctly,  that  they  do  not 
desire  to  imply  any  doubt  whatever  as  to  the  general  principle,  that 
the  prerogative  of  the  Crown  cannot  be  taken  away  except  by 
express  words  ; and  they  would  be  prepared  to  hold,  as  often  has 
been  held  before,  that  in  any  case  where  the  prerogative  of  the 
Crown  has  existed,  precise  words  must  be  shewn  to  take  away  that 
prerogative.” 
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This  was  affirmed  in  Cushing  v.  Dupuy  (1880)^  5 App.  Cas. 
409,  at  p.  419,  and  re-affirmed  in  In  re  Wi  Matua’s  Will,  [1908] 
A.C.  448. 

This  accords  with  sec.  11  of  onr  Interpretation  Act:  iSo 

Act  shall  affect  the  rights  of  His  Majesty,  His  Heirs  or  Successors, 
unless  it  is  expressly  stated  therein  that  His  Majesty  shall  be  bound 
thereby.-” 

As  was  said  by  Jessel,  M.E.,  in  Ex  p.  Postmaster-General,  In  re 
Bonham  (1879),  10  Ch.  595,  at  p.  601: — 

If  it  is  intended  to  make  a clear  and  strong  alteration  of  the 
law,  you  expect  to  find  clear  and  strong  words  to  effect  that 
alteration.” 

Without  laying  down  any  general  rule  as  to  the  extent  to  which 
the  analogy  mentioned  in  Eule  2 should  be  extended  or  applied  in 
other  cases,  it  is  entirely  clear  to  me  that  in  the  circumstances  of 
this  case  it  does  not  give  jurisdiction  to  the  Court  to  derogate 
from  the  prerogative  right  of  the  Crown  by  ordering  it  to  make 
discovery;  and  I would  therefore  allow  the  appeal  and  vacate  the 
orders  below  with  costs  against  the  petitioner. 

Before  parting  with  the  case,  I desire  to  express  my  concurrence 
in  the  remarks  of  Darling,  J.,  made  in  the  case  of  In  re  La  Societe 
Les  Affreteurs  Reunis  and  The  Shipping  Controlled,  [1921]  3 K.B. 
1,  where  in  a similar  case  he  says,  at  pp.  11  and  12 : — 

^Mt  thus  seems  to  me  that  this  question  is  one  of  very  small 
practical  importance,  though  the  case  has  been  treated  as  if  it  were 
of  a constitutional  character  and  almost  lifted  to  a position  beside 
the  well-known  case  of  ship-money.  Suppose  we  should  hold  that 
the  Shipping  Controller  is  bound  to  make  an  affidavit  stating  what 
documents  are  in  his  possession  or  power  relating  to  the  matter 
in  dispute  and  setting  out  a list  of  them,  even  then  he  would  be  able 
to  refuse  to  produce  them  for  reasons  of  public  policy.” 

And  at  p.  16 : In  this  case  the  question  is  whether  the  Crown, 

although  it  may  refuse  to  shew  the  documents  in  the  litigation, 
is  bound  by  the  law  of  England  to  make  an  affidavit  stating 
what  the  documents  are.  It  seems  to  me  to  be  a great  dispute 
about  a little  matter.  An  affidavit  of  documents  when  it  has  been 
obtained  is  not,  like  a thing  of  beauty,  a joy  for  ever,  but  remains 
only  an  affidavit,  and  in  this  case,  it  seems  to  me,  it  would  be  one 
of  the  most  empty  affidavits  it  is  possible  to  conceive.  It  would 
simply  state  that  the  respondent  had  in  his  possession  or  power 
certain  documents  but  that  he  objected  to  produce  them  for  the 
sufficient  reason  that  they  should  not  be  produced  in  the  interests 
of  the  public,  as  would  be  shewn  at  the  proper  time.  There  is  no 
authority  for  the  proposition  which  has  been  advanced  on  behalf 
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of  the  claimants  that  the  Crown  can  be  compelled  to  niake  an 
affidavit  of  documents.’^ 

I think  that  the  question  which  has  been  presented  for  our 
determination  on  this  appeal  is  o!  a highly  academical  character, 
rather  than  of  any  practical  utility. 

Mulock,  C.J.  Ex.  : — I agree. 

Kelly^  J.  : — I agree. 
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Rose,  J. : — With  much  respect,  I am  unable  to  adopt  the  opinion 
expressed  by  the  Chief  Justice  of  the  Common  Pleas,  upon  a motion 
with  reference  to  the  production  of  documents,  made  in  this  case, 
51  O.L.R.  512,  69  D.L.R.  548,  and  followed  by  Logie,  J.,  upon  the 
motion  for  the  order  now  in  appeal,  that  the  change  made  on  the 
consolidation  of  the  Rules  of  Court  in  1913  has  given  a new  right 
to  petitioners,  in  proceedings  by  Avay  of  petition  of  right,  to  obtain 
discovery  from  the  Crown. 

In  the  first  Act  relating  to  petitions  of  right  passed  in  Ontario 
(1872),  35  Viet.  ch.  13,  it  was  enacted  by  sec.  8 that,  so  far  as  the 
same  might'  be  applicable,  and  except  in  so  far  as  might  be  incon- 
sistent with  the  Act,  the  laws  and  statutes  in  force  as  to  pleading, 
evidence,  hearing,  trial,  and  certain  other  specified  matters,  and  the 
rules,  orders,  practice  and  course  of  procedure  of  the  courts  of  law 
and  equity  in  reference  to  suits  in  equity  and  personal  actions 
between  subject  and  subject  should,  unless  the  court  otherwise 
ordered,  be  applicable  and  apply  and  extend  to  petitions  of  right. 
This  enactment,  as  the  learned  Chief  Justice  of  the  Common  Pleas 
has  related,  was  carried  forward,  with  certain  minor  changes  of 
wording,  at  first  as  a statute  and  later  as  a Rule  having  the  force 
of  a statute,  until  the  revision  of  the  Rules  in  1913.  In  the 
consolidation  of  the  Rules  made  in  1897  it  is  Rule  929.  In  the 
revision  of  1913,  it  was  much  abbreviated,  and  it  now  reads : 744. 

When  no  other  provision  is  made  and  so  far  as  the  same  are  applic- 
able, these  Rules  shall  apply  to  petitions  of  right. Now  I cannot 
see  any  substantial  difference,  as  regards  the  present  subject  of 
controversy,  between  saying,  as  Rule  929  of  1897  does,  So  far 
as  the  same  are  applicable,  and  except  in  so  far  as  is  inconsistent 
with  these  Rules.  . . .the  rules,  orders,  practice  and  course  of  pro- 
cedure therein”  (that  is  in  actions)  ‘^^for  the  time  being,  shall, 
unless  the  Court  or  a Judge  otherwise  orders,  be  applicable  to 
petitions  of ‘right,”  and  saying,  as  Rule  744  of  1913  does,  ^^When 
no  other  provision  is  made  and  so  far  as  the  same  are  applicable, 
these  Rules  shall  apply  to  petitions  of  right.”  Therefore,  I think 
that  Rule  744  of  1913  does  not,  of  itself,  confer  upon  a petitioner 
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any  right  which  he  would  not  have  had  if  Eule  929  of  1897  had 
been  carried  unchanged  into  the  revision  of  1913.  In  other  words, 
I think  that  in  order  to  discover  the  right,  under  the  Eules  (or 
under  the  precedent  statute),  of  a petitioner,  at  any  given  tinie 
before  or  after  1913,  to  compel  the  Crown  to  make  discovery,  you 
must  first  look  for  Eules  relative  to  discover}^  in  force  at  such 
time  and  “ applicable if  you  find  any  such  Eules,  you  will  have 
no  difficulty  in  discovering  the  petitioner's  right,  for  you  will 
also  find  that  Eule  744  of  1913,  or  such  one  of  its  predecessors 
(whether  rule  or  statute)  as  was  in  force  at  that  time,  directed 
such  applicable  rule  to  be  applied.  My  opinion  as  to  whether 
there  is  now  any  such  applicable  rule  will  be  stated  further 
on. 

Thomas  v.  The  Queen,  L.E.  10  Q.B.  44,  decided  that  the 
Petitions  of  Eight  Act  of  1860,  23  & 24  Viet.  ch.  34,  did  not  confer 
upon  a petitioner  the  right  to  compel  the  Crown  to  make  discovery; 
and  in  the  latest  English  case  to  which  we  have  been  referred  that 
case  is  treated  as  being  still  good  authority  for  what  was  so  decided : 
La  8ociete  Les  AffrHeurs  Reiuiis  and  The  Shipping  Controller, 
[1921]  3 K.B.  1.  Section  6 of  the  Ontario  Act  of  1872  was 
borrowed  from  sec.  7 of  the  Imperial  Act  of  1860,  and,  as  the 
Chief  Justice  of  the  Common  Pleas  has  stated,  ought  to  receive  the 
same  construction  as  the  English  Courts  have  given  to  the  Imperial 
Act,  unless,  when  borrowing  the  legislation,  or  later,  when  amend- 
ing the  Ontario  Act,  the  Ontario  Legislature  has  introduced 
variations  which  indicate  that  a different  construction  is  required. 

Now  there  has  been,  from  the  beginning,  one  difference  between 
the  Ontario  Act  and  the  Imperial  Act  of  1860,  viz.,  that  in  the 
Ontario  statute  it  is  enacted  that,  where  applicable,  the  rules, 
orders,  practice  and  course  of  procedure  in  reference  to  suits  and 
personal  actions  shall  be  applied  to  petitions  of  right,  whereas  the 
Imperial  statute  speaks  only  of  the  “ practice  and  course  of  pro- 
cedure.^^ Is  this  difference  sufficient  to  justify  us  in  saying  that  the 
Ontario  statute  confers  upon  the  petitioner  the  right  to  compel 
the  Crown  to  make  discovery,  although  the  Imperial  statute  does 
not?  I do  not  think  so.  I think  that,  if  it  was  intended  to  take 
away  from  the  Crown  in  Ontario  a prerogative  which  had  been  left 
untouched  in  England,  something  a great  rleal  more  explicit  was 
required.  Section  50  of  the  Common  Law  Procedure  Act  of  1854, 
17  & 18  Viet.  ch.  125,  enacted  that,  upon  the  application  of  either 
party  to  any  cause  or  other  civil  proceeding  in  any  of  the  Superior 
Courts,  it  should  be  lawful  for  the  Court  or  Judge  to  order  that  the 
party  against  whom  such  application  was  made,  or,  if  such  party 
was  a body  corporate,  that  some  officer  to  be  named  of  such  body 
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corporate,  should  make  discover}’  ol  documents.  Section  7 ot  the  App.  Div. 
Petitions  of  Right  Act  of  1860  enacted  that,  so  far  as  the  same  1^2, 

might  be  applicable,  and  except  in  so  far  as  might  be  inconsistent  

with  that  Act,  the  laws  and  statutes  in  force  as  to  evidence  and  the 

means  of  procuring  and  taking  evidence  in  suits  in  equity  and  in  The  King. 

personal  actions  between  subject  and  subject  should  be  applicable  Rose,  J. 

and  apply  and  extend  to  petitions  of  right.  This  was  held  not  to 

make  sec.  50  of  the  Common  Law  Procedure  Act  applicable,  as 

against  the  Crown,  in  proceedings  by  way  of  petition  of  right,  and 

I think  that  we  ought  to  hold  that  neither  Rule  744  of  1913,  nor 

any  of  the  statutes  or  rules  of  which  it  is  a continuation,  has  made 

Rule  327  of  1913,  or  any  of  the  Rules  of  which  it  is  a continuation,. 

applicable,  as  against  the  Crown,  in  such  a proceeding. 

Therefore,  I am  of  opinion  that  neither  sec.  6 of  the  Act  of 
1872,  nor  the  Rule  of  1913  (which,  in  my  opinion,  goes  no  farther), 
serves  to  differentiate  the  law  of  Ontario  in  this  particular  from  the 
law  of  England. 

To  return  now  to  Rule  744  of  1913 : it  says  that,  so  far  as  the 
same  are  applicable, the  Consolidated  Rules  shall  apply  to  petitions 
ot  right.  Is  Rule  327,  which  creates  the  right  to  examine  for 
discovery,  applicable  ” ? On  its  face  it  is  not,  for  what  it  enacts 
is  that  a party  to  an  action  (or  an  officer  of  a corporate  party)  may 
be  examined,  and  a proceeding  by  way  of  petition  of  right  is  not 
an  action  within  the  meaning  of  the  Rules  (although,  as  the  Chief 
Justice  of  the  Common  Pleas  states,  it  is  an  action  within  the 
meaning  of  that  word  as  used  in  the  Judicature  Act).  An  action, 
as  the  word  is  used  in  the  Rules,  is  a proceeding  commenced  by 
writ : Rule  5 ; except  in  the  case  of  garnishee  proceedings  and  pro- 
ceedings for  relief  by  interpleader,  which  are  declared  to  be  actions 
by  Rule  3 (5).  Perhaps,  however,  this  is  not  conclusive,  for  most 
of  the  Rules  are  framed  with  regard  to  actions,  and  some  of  them 
are  " applicable  ’’  to  petitions  of  right,  and,  therefore.  Rule  744 
makes  them  apply.  But  I cannot  see  how  Rule  327  can  be  said  tO' 
be  applicable  ” to  the  Crown,  unless  it  is  first  said  that  the  Crown^ 
is  subject  to  be  ordered  to  make  discovery.  To  say  that  Rule  744 
directs  the  “ applicable  ” Rules  to  be  applied  to  the  Crown,  and  that 
Rule  327  is  applicable  ’’  because  Rule  744  directs  it  to  be  applied, 
is  begging  the  question.  The  first  step  is  to  find  that  Rule  327  is 
applicable,”  and  }^ou  cannot  do  that  until  you  find  that  some- 
where or  somehow  the  Crown’s  prerogative  right  to  refuse  to  make 
discovery  has  been  taken  away.  What,  then,  has  taken  it  away?  I 
do  not  know.  Therefore,  I cannot  say  that  Rule  327  is  "applic- 
able.” The  Rule,  although  its  wording  is  very  general,  does  not; 

6 — 52  o.L.R. 
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take  away  any  statutory  privilege  which  the  party  sought  to  be 
examined  has  to  refuse  to  give  evidence:  Malcolm  v.  Race  (1894),- 
16  P.R.  330;  Fleury  y.  Campbell  (1898),  18  P.R.  110;  and  many 
other  cases  cited  in  Holmested^s  Judicature  Act,  4th  ed.,  pp.  796-7 ; 
and,  in  my  opinion,  it  does  not  (when  introduced,  if  applicable,^^ 
into  the  procedure  in  reference  to  petitions  of  right)  take  away 
a prerogative  right  of  the  Crown  to  refuse  discovery.  Further,  it 
is  recognised  in  the  opinion  written  by  Logie,  J.,  that,  if  you  get 
over  the  difficulty  caused  by  the  fact  that  Rule  327  applies  in  terms 
only  to  a party  to  an  action,  you  have  still  the  difficulty  that  you 
cannot  use  the  Rule  as  it  stands,  for  you  cannot  make  His  Majesty 
.attend  for  examination,  and  the  Crown  is  not  such  a corporation 
as  is  contemplated  in  that  part  of  the  Rule  that  provides  for  the 
examination  of  officers  and  servants..  Therefore,  it  is  said  that  you 
may  resort  to  Rule  2,  which  enacts  that  as  to  all  matters  not 
provided  for  in  these  Rules,  the  practice  shall  be  regulated  by 
analogy  thereto.^^  Well,  that  again,  in  my  opinion,  does  not  help. 
If  there  is  jurisdiction  to  order  the  Crown  to  make  discovery.  Rule 
2,  I suppose,  authorises  the  Court  to  specify  the  procedure 
(analogous  to  the  procedure  which  is  to  be  followed  by  a subject 
to  whom  the  general  rules  apply)  which  the  Crown  shall  follow. 
But  until  you  establish  the  fact  that  the  Crown  has  lost  its  right 
to  refuse  to  make  discovery,  there  is  no  object  in  discussing  the 
procedure  which  the  Crown  is  to  follow  in  making  discovery.  You 
cannot  say,  relying  upon  Rule  744,  that  Rule  2 is  to  be  applied, 
until  you  ascertain  aliunde  (as  in  the  case  of  Rule  327)  that  Rule 
2 is  applicable and  you  cannot  say  that  Rule  2 is  applicable,’^ 
so  as  to  enable  the  Court  to  lay  down  the  practice  that  is  to  be 
followed  in  making  discovery,  until  you  know  that  the  discovery  has 
to  be  made.  And,  as  I have  said,  I have  not  seen  a rule  or  statute 
which,  in  my  opinion,  does  say  that  the  Crown  is  to  make  discovery. 

I would  allow  the  appeal  with  costs  here  and  below. 

June  22.  Masten,  J. : — Since  the  judgment  in  this  case  was 
pronounced,  our  attention  has  been  called  to  the  terms  of  the  order 
of  Latchford,  J.,  dated  the  21st  March,  1922,  granting  leave  to 
the  Crown  to  bring  the  present  appeal.  It  was  provided,  as  a term 
of  that  order,  that  the  costs  of  the  present  appeal  should  be  paid 
to  the  petitioner  by  the  respondent  in  any  event  of  the  appeal. 
This  term  was  accepted  by  the  Crown,  the  order  was  issued,  and  the 
appeal  was  brought  in  pursuance  of  the  leave  granted  by  this  order. 

Consequently  the  term  ought  to  be  observed,  and  the  costs  of 
this  appeal,  including  the  costs  of  the  motion  for  leave,  should  be 
paid  to  the  petitioner  by  the  respondent.  The  provision  just  dis- 
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cussed  lias  no  application  to  the  costs  in  the  Courts  below,  and  App.  Div. 
those  orders  are  to  be  set  aside  with  costs  to  be  paid  by  the  1922. 

petitioner,  followino-  the  usual  rule.  : 

Appeal  alloiued;  costs  thereof  to  he  paid  hy  the  Croivn.  The  Ki^^g. 

'Masten,  J. 

[ROSE,  J.]  1922, 

City  of  Windsoe  v.  Canadiai^  Pacific  Eailway  Co.  March  4. 

Railway — Land  Required  for  Extension  of  Tracks  Lying  within  Limits 
of  Municipality— Plan  for  Division  into  Lots  and  Streets — High- 
ways— Plan  of  Railway  Company — Municipal  By-law — Agreement 
— Rights  of  Railivay  Company — Railway  Act,  1888,  sec.  123 — 

Surveys  Act,  R.S.O.  1887,  ch.  166  secs.  62,  65,  162 — Enjoyment  iy 
Municipality  of  Benefits  under  Agreement. 

In  1888,  a railway  company,  proceeding  under  sec.  123  et  seq.  of  the 
Railway  Act,  1888.  deposited  in  the  registry  office  a plan,  profile, 
and  book  of  reference,  which  shewed  the  lands  required  in  connec- 
tion with  the  extension  of  its  tracks  to  a river.  A portion  of  these 
lands  lay  within  the  town  of  W.,  and  had  been  divided  into  streets 
and  building  lots  by  the  owners  according  to  a plan  registered  by 
them. 

The  municipal  council  of  W.,  by  resolutions  passed  on  the  24th 
October,  1888,  and  a by-law  of  the  1st  November,  1888,  proposed  to 
permit  the  railway  company  to  have  the  property  in  question  upon 
certain  conditions,  to  which  the  company  agreed;  and  a deed  of  the 
land  was  made  to  the  company  on  the  25th  and  registered  on  the 
26th  January,  1889,  which  included  portions  of  the  streets  set  out  in 
the  plan  of  division.  The  Railway  Committee  of  the  Privy  Council 
ordered  the  adoption  of  the  plan  prepared  by  the  railway  company, 
which  was  accepted  by  the  municipality  in  1839.  The  company 
faithfully  fulfilled  the  conditions  imposed  by  the  municipality. 

The  municipality’s  contention  in  this  action  being  that  the  streets 
included  in  the  company’s  plan  were  and  had  remained  public  high- 
ways, by  virtue  of  the  Surveys  Act,  R.S.O.  1887,  ch.  152,  secs.  62,  65, 

162,  it  was  held,  that  the  parcels  of  land  in  question  were  not  at 
the  time  of  taking  and  had  not  since  become  public  highways  — the 
mere  registration  of  a plan  shewing  allowances  for  streets  did  not 
make  them  public  highways. 

(2)  That,  having  regard  to  the  conditions,  the  Railway  Committee 
of  the  Privy  Council  had  power  to  authorise  the  company  to  occupy 
the  land  with  its  railway  to  the  exclusion  of  the  public. 

(3)  That  there  was  no  proof  of  the  sale  of  lots  as  provided  for  by 
sec.  162  of  the  Surveys  Act,  so  as  to  make  that  section  operative. 

(4)  That  the  bydaw  of  the  1st  November,  1888,  was  sufficient  to  make 
the  agreement  between  the  municipality  and  the  company  binding; 
and  in  any  case,  the  municipality,  having  enjoyed  the  benefits  of  the 
agreement  for  upw;ards  of  30  years,  must  be  considered  to  be  bound 
thereby. 

In  re  Mcllmurray  and  Jenkins  (1895),  22  A.R.  398,  Re  Hinton  Avenue 
Ottawa  (1920),  47  O.L.R.  556,  and  other  cases,  referred  to. 

Action  by  the  Municipal  Corporation  of  the  City  of  Windsor 
for  a declaration  and  injunction  in  respect  of  two  parcels  of  land 
in  the  city,  alleged  to  be  public  highways. 
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The  action  was  tried  by  Rose,  J.,  without  a jury,  at  Sandwich. 

F.  D.  Davis,  K.C.,  for  the  plaintiffs. 

Angm  MacMurchy,  K.C.,  W.  N.  Tilley,  K.C.,  and  J.  D.  Spence,. 
for  the  defendants. 

March  4.  Rose,  J. : — The  plaintics^  claim,  as  formulated  by 
Mr.  Davis  on  the  argument,  is  (1)  for  a declaration  that  two 
parcels  of  land  which  are  shewn  on  registered  plan  number  282 
as  respectively  part  of  Salter  avenue  and  part  of  Erie  street,  in  the- 
city  of  Windsor,  are  public  highways,  subject  to  any  rights  or 
easements  over  them  existing  by  reason  of  any  orders  of  the  Railway 
Committee  of  the  Privy  Council  or  of  the  Board  of  Railway  Com- 
missioners,’^ and  (2)  for  an  injunction  against  any  user  of  the 
said  streets  inconsistent  with  the  rights  of  the  plaintiffs,  that  is 
to  say,  against  maintaining  the  fences  which  the  defendants  have 
erected,  fencing  in,  as  part  of  their  land,  the  streets  in  question. 

In  October,  1885,  the  owners  of  a block  of  farm-land,  approxi- 
mately 6,400  feet  in  length,  from  north  to  south,  and  720  feet  in 
width,  from  east  to  west  (these  dimensions  I get  by  scaling  the 
plan,  exhibit  8,  and  they  may  not  be  accurate),  within  the  limits, 
and  close  to  the  western  boundary,  of  the  then  town  of  Windsor, 
filed  a plan  of  subdivision  into  building  lots.  The  plan  shewed  two 
streets — Caron  avenue  and,  west  of  it,  Salter  avenue — running  the 
whole  length  of  the  subdivision  from  north  to  south,  and  several 
streets — London,  Park,  Wyandotte,  Elliott,  Erie,  and  Peltier  streets 
— running  from  east  to  west.  London  street,  which  is  at  the  north 
end  of  the  subdivision,  is  shewn  as  extending  right  across  the  sub- 
division and  continuing  in  each  direction.  Peltier  street,  which  is 
near  the  south  end,  is  shewn  as  running  from  Caron  avenue  to 
Salter  avenue.  Park,  Wyandotte,  and  Elliott  streets  are  shewn  as 
running  from  Salter  avenue  easterly  across  Caron  avenue  and  the 
part  of  the  subdivision  lying  east  of  Caron  avenue,  and  as  extending 
beyond  the  subdivision.  Erie  street  is  shewn  as  running  easterly 
from  Salter  avenue  across  Caron  avenue,  but  stopping  at  the  east 
limit  of  the  subdivision. 

In  July,  1888,  the  Ontario  and  Quebec  Railway  Company,  the 
lessors  of  the  defendants,  proceeding  under  secs.  123  and  the  follow- 
ing of  the  Railway  Act  of  1888,  deposited  in  the  registry  office  a 
plan,  profile,  and  book  of  reference,  duly  certified  under  sec.  125, 
shewing  the  lands  intended  to  be  passed  over  and  taken,  in  connec- 
tion with  an  extension  of  their  railway  to  the  Detroit  river.  Of  the 
lands  shewn  on  plan  282,  the  greater  portion  are  shewn  on  tlie 
railway  company’s  plan.  Prom  Peltier  street  to  Elliott  street  (i.e., 
from  the  south  end  of  the  subdivision  to  a point  considerably  more 
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than  half-wa}"  to  the  north  end),  everything  from  the  west  limit  of 
Caron  avenue  to  the  west  limit  of  the  subdivision,  and  from  Elliott 
street  to  London  street  (i.e.,  for  the  remainder  of  the  length  of  the 
subdivision),  everything  from  the  east  limit  of  Salter  avenue  to  a 
lane  l.ying  midAvay  between  Salter  avenue  and  Caron  avenue,  is  shewn 
as  required  for  the  railway.  The  parts  of  Salter  avenue  and  Erie 
street  that  are  in  question  in  this  action  are  south  of  Elliott  street, 
i.e.,  they  are  in  that  part  of  the  subdivision  where  the  company's 
lands  are  widest.  They  are  used  as  part  of  the  company's  station- 
grounds,  and  it  was  obvious  from  the  Avidth  (some  520  feet)  of  the 
land  shewn  on  the  company’s  plan  to  be  required  for  the  railway 
that  they  were  intended  to  be  used  for  that  or  a similar  purpose. 
And  it  was  clearly  shewn  that  the  company  intended  to  acquire 
them  and  not  the  mere  right  to  pass  over  them,  for  Salter  avenue 
south  of  Elliott  street,  and  Park,  Elliott,  Erie,  and  Peltier  streets 
are  shewn  on  the  plan  coloured  pink  in  the  same  way  as  the  lots 
beside  them.  Also,  in  the  profile  (of  which  a copy  was  to  be,  but 
has  not  been,  put  in  instead  of  the  original  which  the  registrar  of 
deeds  produced  at  the  trial),  Elliott,  Erie,  and  Peltier  streets  are 
marked  close  up,”  and  the  whole  distance  from  Peltier  street  to 
a point  north  of  Elliott  street  is  marked  " yard.” 

On  the  24th  October,  1888,  the  municipal  council,  having  taken 
communication  of  the  plan  and  profile,  passed  two  resolutions  in  the 
words  following: — 

(1)  That  this  council  hereby  declares  its  intention  to  discon- 
tinue, until  the  necessities  of  the  future  require  it,  all  proceedings 
looking  towards  the  extension  of  streets  across  tlie  right  of  way 
of  the  Ontario  and  Quebec  extension  of  the  Canadian  Pacific  Rail- 
way in  the  town  of  Windsor  south  of  Wyandotte  street,  on  the 
understanding  and  the  express  condition  that  the  said  Ontario  and 
Quebec  extension  of  the  Canadian  Pacific  Raihvay  properly  bridge 
Wyandotte  street,  London  street,  and  SandAvich  street  across  said 
right  of  Avay  and  maintain  the  bridges  over  the  three  last  named 
streets;  and  that  in  the  event  of  this  council  extending  any  street 
or  streets  across  said  right  of  way  north  of  Wyandotte  street  this 
council  Avill  bridge  such  streets  and  maintain  such  bridges ; that  in 
the  event  of  the  future  requiring  the  extension  of  any  street  or 
streets  across  the  said  right  of  way  south  of  Wyandotte  street,  and  it 
be  found  practicable  and  safe  to  bridge  the  tracks  of  said  railway, 
such  extension  shall  be  done  at  the  expense  of  the  said  town.” 

(2)  That  in  consideration  of  the  Ontario  and  Quebec 
extension  of  the  Canadian  Pacific  Raihvay  extending  their  line  into 
Windsor,  prior  to  the  end  of  1890,  upon  a route  independent  of  any 
other  railway,  and  erecting  a suitable  raihvay  station-house  upon 
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the  river  Detroit  front  in  said  town  or  at  a convenient  site  no 
farther  sonth  than  London  street^  this  council  binds  itself  to  pass 
a by-law  to  exempt  all  the  property  of  the  said  railway  in  Windsor 
from  mnnicipal  taxation  for  a period  of  ten  years  after  the  com- 
pletion of  the  said  work.’^ 

On  the  1st  November,  1888,  the  council  passed  a by-law  (No. 
567)  granting  the  exemption  provided  for  by  the  second  of  the 
resolutions  of  the  24th  October,  1888.  The  exemption  was  made 
subject  to  the  conditions  that  the  said  Ontario  and  Quebec  exten- 
sion of  the  Canadian  Pacific  Railway  shall  be  completed  from  the 
city  of  London  to  the  river  Detroit  through  the  town  of  Windsor 
by  and  along  a route  not  more  than  100  feet  east  or  west  of  the 
present  registered  plan  of  the  said  line  of  railway  by  a day  not  later 
than  the  1st  day  of  August,  1890,  and  shall  by  the  said  day  be 
provided  by  the  management  of  the  Ontario  and  Quebec  extension 
of  the  Canadian  Pacific  Railway  with  a substantial  passenger 
station-house  constructed  of  brick  or  stone  on  the  line  of  the  said 
extension  of  the  Canadian  Pacific  Railway  within  the  said  town 
at  or  north  of  London  street  therein,  and  the  yards,  shunting 
grounds,  shops,  round-houses,  and  other  similar  buildings ....  be 
located,  made  and  constructed  within  the  limits  of  the  said 
town.  . . .^^ 

By  a deed  dated  the  25th  January,  and  registered  on  the  26th 
January,  1889  (exhibit  14),  there  was  conveyed  to  Robert  Meighen 
(who  was  trustee  for  and  afterwards  conveyed  to  the  company)  all 
that  part  of  the  land  shewn  on  plan  282  which  the  plan  filed  by  the 
company  in  July,  1888,  shewed  as  required  for  the  railway,  includ- 
ing all  those  streets  and  parts  of  streets  which  were  shewn  coloured 
pink,  i.e.,  Salter  avenue  south  of  Elliott  street,  and  the  parts  of 
Park,  Erie,  Elliott,  and  Peltier  streets  comprised  within  the  limits 
of  the  right  of  way  and  station-grounds.  This  conveyance  to 
Robert  Meighen  was  executed  by  all  those  who  had  signed  plan 
282,  except  two,  R.  W.  S.  Cameron  and  John  Curry,  who  do  not 
seem  to  have  been  interested  in  the  lands  l^dng  west  of  Caron 
avenue.  (See  the  Cameron  and  Curry  subdivision  on  plan  282, 
exhibit  8.) 

On  the  30th  March,  1889,  the  defendant  company  submitted  to 
the  Railway  Committee  of  the  Privy  Council  a plan  and  profile, 
and  asked  for  approval  of  the  location  of  the  line  and  the  mode  of 
crossing  the  several  streets  shewn  on  the  plan.  In  the  application' 
it  was  stated  that  the  street-crossings,  fully  described  in  a 
memorandum  attached  to  the  plan,  had  been  approved  by  resolution 
of  the  town  council,  but  that,  in  order  that  the  Committee  should 
be  satisfied,  notice  of  the  application  had  been  given  to  the  mayor. 
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The  memorandum  described  the  crossings  proposed  for  the  three 
streets  mentioned  in  the  first  resolution  passed  by  the  council  on 
the  24th  October,  1888,  viz.,  Wyandotte  street,  London  road,  and 
Sandwich  street,  and  stated  that,  should  the  town  desire  to  extend 
other  streets  across  the  railway  between  Sandwich  road  and 
Wyandotte  street  (i.e.,  north  of  Wyandotte  street),  the  company 
would  permit  it  to  do  so,  provided  the  structures  were  substantial 
and  according  to  law.  On  the  plan  submitted  the  word  “yard^^ 
is  written  on  the  area  in  which  are  the  streets  in  question  in  this 
action,  and  on  the  profile  Elliott  and  Erie  streets  are  marked  not 
opened.’^ 

On  the  30th  April,  1889,  the  town  council  passed  a resolution 
adopting  the  plan  and  profile  served  upon  the  town  and  declaring 
them  to  be  acceptable  to  the  Municipality  of  Windsor,^^  and  a 
certified  copy  of  such  resolution  was  supplied  to  the  Railway 
Committee  of  the  Privy  Council  with  the  other  documents  in  the 
case. 

The  application  came  on  for  hearing  before  the  Railway  Com- 
mittee on  the  19th  November,  1889.  The  Hon.  W.  Macdougall 
appeared  for  the  town  and  raised  a question  as  to  the  width  of  the 
bridge  at  the  London  road  crossing,  which  had  been  by  that  time 
constructed  or  partly  constructed,  and  as  to  the  grade  of  the 
approaches.  After  discussion,  the  Chairman,  Sir  John  A. 
Macdonald,  announced  that  the  Committee  had  decided  to  grant 
the  application,  upon  changes  being  made  as  proposed  by  the 
company,  and  it  was  ordered  accordingly;  and  it  was  also  ordered 
that  the  company  be  requested  to  submit  plans  shewing  the  changes 
in  the  dimensions  of  roadways  and  bridges  as  adopted,  and  on  their 
receipt  that  the  several  parties  be  notified  by  letter  of  the  approval 
by  the  Committee  of  the  said  works.  The  direction  of  the  Com- 
mittee was  complied  with,  and  on  the  8th  February,  1890,  the 
secretary  to  the  Committee  wrote  a letter  stating  that  the  crossings 
were  approved. 

On  the  completion  of  its  works,  the  company  filed  the  plan 
(dated  the  10th  February,  1890,  and  registered  as  number  354) 
required  by  sec.  134  of  the  Railway  Act  of  1888.  This,  again, 
shewed  Salter  avenue  south  of  Elliott  street  closed,^’  and  Elliott, 
Erie,  and  Peltier  streets  ^^not  open.^^ 

The  bridges  at  Wyandotte  street,  London  road,  and  Sandwich 
street,  stipulated  for  in  the  resolutions  of  the  council,  were  built  by 
the  company,  and  have  ever  since  been  maintained  at  its  expense. 
The  station  and  other  works  required  by  the  by-law  of  the  1st 
November,  1888,  were  built,  and  the  company  obtained  its  ten 
years^  exemption  from  taxation.  The  first  regular  passenger  train 
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ran  into  Windsor  in  June,  1890.  The  yards  and  shunting  grounds 
which  the  by-law  required  to  be  located  within  the  limits  of  the 
toAvn  are  the  yards  and  shunting  grounds  around  .which  the  com- 
pany maintains  the  fences  which  are  in  question  in  this  action; 
the  portions  of  Salter  avenue  and  Erie  street  to  which  the  plaintiffs 
assert  title  are  part  of  that  yard. 

Counsel  for  the  plaintiffs  does  not  suggest  that  there  is  any 
right  to  compel  the  defendants  to  remove  their  tracks  or  other  works 
from  the  places  in  question,  nor  does  he  suggest  that,  with  the 
tracks  and  other  works  as  they  are,  Salter  avenue  and  Erie  street 
are  fit  for  use  as  highways.  The  purpose  of  the  action  is,  on  the 
contrary,  to  obtain  a declaration  which  will  enable  the  plaintiffs, 
upon  an  application  to  the  Board  of  Eailway  Commissioners  for  an 
overhead  crossing  at  or  near  Erie  street,  to  assert  that  Erie  street 
and  Salter  avenue  were,  and  have  remained,  public  highways,  and 
that  the  city,  although  it  has  received  the  stipulated  consideration, 
is  not  bound  by  the  agreement  expressed  in  the  first  resolution  of 
the  24th  October,  1888,  to  bear  the  expense  of  any  future  extension 
required  across  the  defendants’  right  of  way  south  of  Wyandotte 
street,  and  to  argue  that  the  Board  ought,  therefore,  in  the  exercise 
of  its  discretion,  to  make  the  defendants  pay  the  cost,  or  the  major 
portion  of  the  cost,  of  such  extensions.  I imagine  that,  even  if  it 
was  declared  that  the  streets  were  in  1888,  and  still  are,  public 
highways,  and  that  the  defendants  had  and  have  no  right  to  fence 
them  off,  and  that,  as  a matter  of  law,  the  plaintiffs  are  not  bound 
by  the  agreement,  the  Board,  in  exercising  its  discretion,  would 
still  do  what  it  thought  equitable.  But  I am  not  concerned  with 
the  results:  what  I have  to  inquire  is,  whether  the  plaintiffs  have 
made  out  their  case. 

The  contention  that  Salter  avenue  and  Erie  street  were  public 
highw'ays  is  based  upon  sec.  62  of  the  Act  respecting  Land  Survey- 
ors, E.S.O.  1887,  ch.  152  (now  sec.  44  of  the  Surveys  Act,  E.S.O. 
1914,  ch.  166),  which  reads  as  follows: — 

All  allowances  for  roads,  streets  or  commons,  surveyed  in 
cities,  towns  and  villages,  or  any  part  thereof,  which  have  been  or 
may  be  surveyed  and  laid  out  by  companies  and  individuals  and 
laid  down  on  the  plans  thereof,  and  upon  which  lots  of  land  front- 
ing on  or  adjoining  such  allowances  for  roads,  streets  or  commons 
have  been  or  may  be  sold  to  purchasers,  shall  be  public  highways, 
streets,  and  commons . . . . ” 

With  this  is  to  be  read  sec.  65  of  the  same  statute  (now  sec.  86 
of  the  Eegistry  Act,  E.S.O.  1914,  ch.  124),  which  enacts  that:— 

‘^In  no  case  shall  any  plan  or  survey,  although  filed  and 
registered,  be  binding  on  the  person  so  filing  or  registering  the* 
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same,  or  upon  any  other  person,  unless  a sale  has  been  made  accord-  Hose,  J, 

ing  to  such  plan  or  survey,  and  in  all  cases  amendments  or  alter-  1922. 

ations  of  any  such  plan  or  survey  may  be  ordered  to  be  made,  at 

the  instance  of  the  person  filing  or  registering  the  same  or  his  Windsor 

assigns,  by  the  proper  J udge,  if  on  application  for  the  purpose 

duly  made,  and  upon  hearing  all  parties  concerned,  it  be  thought  Pacific 

fit  and  just  so  to  order. . . P’ 

What  is  argued,  as  I understand  it,  is  that  Salter  avenue  and 
Erie  street  had  become  public  higlways  which  the  Eailway  Com- 
mittee of  the  Privy  Council  could  divert  but  could  not  close  up ; and 
that,  the  streets  being  highways,  the  soil  was  vested  in  the  Crown 
or  in  the  municipality  and  could  not  be  given  to  the  railway  com- 
pany by  the  Eailway  Committee.  With  the  argument  that  the 
Eailway  Committee  could  not  take  the  title  to  the  land  from  the 
Crown  or  the  municipality  and  give  it  to  the  railway  there  is  no 
quarrel.  The  defendants  rest  their  title  upon  their  conveyance 
from  those  who  registered  the  plan.  They  say  that  the  portions 
of  Salter  avenue  and  Erie  street  here  in  question  never  became 
public  highways.  They  also  say  that  even  if  the  lands  were  high- 
ways the  Eailway  Committee  could  and  did  close  them  to  traffic — 
but  that  is  a different  question. 

In  my  opinion,  it  is  not  shewn  that  the  pieces  of  land  in  ques- 
tion were,  at  the  time  of  the  proceedings  which  have  been  discussed, 

•or  ever  became,  public  highways.  The  mere  filing  of  a plan  of  sub- 
division shewing  certain  allowances  for  streets  does  not  make  those 
allowances  public  highways,  as  against  the  person  filing  the  plan 
or  any  one  else:  sec.  162  of  the  Surveys  Act  of  1887  declares  that 
the  road  allowances  shewn  on  the  plan  shall  be  highways  when  lots 
of  land  fronting  on  or  adjoining  them  have  been  sold  to  purchasers, 
but  it  does  not  say  that  they  shall  be  highways  before  such  sales. 

Now,  it  is  quite  obvious  that  no  lot  of  land  fronting  on  or  adjoining 
Salter  avenue  south  of  Elliott  street  and  no  lot  fronting  on  or 
adjoining  Erie  street  west  of  Caron  avenue  had  been  sold  to  a 
purchaser  before  the  company  acquired  title  by  the  conveyance  to 
Eobert  Meighen  on  the  25th  January,  1889.  It  is  possible  that 
lots  fronting  on  or  adjoining  the  other  part  of  Erie  street,  viz.,  the 
little  part  lying  east  of  Caron  avenue,  had  been  sold,  but  nothing 
of  the  sort  is  proved,  and  it  is  very  unlikely  that  there  had  been 
any  sales,  for,  on  plan  282,  block  4,  of  which  Erie  street  forms  tiie 
southern  and  Salter  avenue  the  western  boundary,  is  shewn  as  part 
of  the  Cameron  and  Curry  subdivision,  and.  as  late  as  September, 

. 1920,  the  surviving  trustee  of  the  estate  of  John  Curry  conveyed 
to  the  defendants  the  whole  of  this  block  (except  a little  piece  at 
the  north  end,  which  does  not  affect  the  question),  and  in  the  same 
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month  the  defendants  acquired  from  a single  owner  the  whole  of 
the  northern  part  of  block  5,  which  is  the  block  of  which  the  part 
of  Erie  street  east  of  Garon  avenue  is  the  northern  boundary.  It  is 
also  possible  that  there  had  been  sales  of  lots  fronting  on  or 
adjoining  the  west  side  of  Salter  avenue  north  of  Elliott  street, 
but  there  is  no  evidence  that  there  had  been,  and  the  fact  is  not 
to  be  assumed  in  favour  of  the  plaintiffs.  What  we  have,  then,  is 
that  up  to  the  time  at  which  the  defendants  acquired  their  title 
there  certainly  had  been  no  sales  of  lots  of  land  fronting  on  or 
adjoining  the  portions  of  Salter  avenue  and  Erie  street  that  are  in 
question,  and  that,  as  far  as  the  evidence  shews,  there  had  been  no 
sales  of  lots  of  land  fronting  on  or  adjoining  any  other  portions, 
and  that,  at  least  as  far  as  Erie  street  is  concerned,  there  is  good 
reason  to  believe  that  there  had  been  none. 

On  this  state  of  facts,  I think  it  can  be  said  with  confidence 
that  it  is  not  shewn  that  the  parts  of  Salter  avenue  and  Erie  street 
here  in  question  had  become  highways  before  they  were  conveyed 
to  the  defendants.  I am  by  no  means  sure  that,  even  if  it  had  been 
shewn  that  some  lots  fronting  on  or  adjoining  the  west  side  of 
Salter  avenue  north  of  Elliott  street  had  been  sold,  it  would 
necessarily  have  followed  that  the  part  of  Salter  avenue  south  of 
Elliott  street  had  become  a public  highway,  or  that,  if  it  had  been 
shewn  that  some  lots  fronting  on  or  adjoining  Erie  street  east  of 
Caron  avenue  had  been  sold,  it  would  necessarily  have  followed 
that  the  part  of  Erie  street  west  of  Caron  avenue  had  become  a 
public  highway:  see  In  re  Mcllmurray  and  Jenkins  (1895),  22 
A.R.  398;  Re  Hinton  Avenue  Ottawa  (1920),  47  O.L.R.  556,  54 
D.L.R.  115;  but  it  is  not  necessary  to  decide  or  even  to  consider 
this : it  is  for  the  plaintiffs  to  prove  their  case,  and  they  have  not 
shewn  that  there  had  been  sales  of  lots  fronting  on  or  adjoining  any 
part  of  Salter  avenue  or  Erie  street. 

The  plaintiffs,  however,  contend  that  the  conveyance  to  Robert 
Meighen,  the  defendants’  trustee,  was  in  itself  sufficient  to  bring 
sec.  162  of  the  Surveys  Act  of  1887  into  operation.  With  this  I do 
not  agree.  The  purchase  was  of  a great  part  of  the  land  shewn 
on  plan  282,  and  it  comprised  the  streets  as  well  as  the  lots.  It  is 
true  that  in  the  conveyance  the  parcels  shewn  on  the  plan  as 
numbered  lots  were  described  by  the  lot  numbers,  and  the  parcels 
shewn  as  streets  were  described  by  their  names  (as  required  by  the 
Registry  Act  then  in  force,  R.S.O.  1887,  ch.  114,  sec.  84  (2))  ; 
but  the  purpose  was.  to  acquire,  not  lots  fronting  on  adjoining 
streets,  but  a block  of  land  to  be  used  as  one  block  for  railway 
purposes,  and  I think  that  to  treat  this  sale,  because  of  the  form 
of  the  conveyance,  as  the  kind  of  sale  to  which  the  statute  applies 
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\vould  involve  shutting  one’s  eyes  to  the  purpose  and  real  meaning 
of  the  legislation.  It  would  never  be  argued  that  a sale  of  a whole 
subdivision  could  have  the  effect  contended  for,  and  yet  I think 
that  it  would  be  just  as  reasonable  to  treat  the  section  as  applying 
to  the  sale  of  a whole  subdivision,  followed  by  a conveyance  similar 
to  the  conveyance  used  in  this  case,  as  it  would  be  to  treat  it  as 
applying  to  the  sale  to  Robert  Meighen.  I think  that  after  the 
sale  the  company  was  no  more  bound  by  the  plan  than  the  persons 
who  had  registered  the  plan,  and  had  conveyed,  had  been  before; 
and  I think  that,  when  the  application  for  the  approval  of  the  plan 
came  before  the  Railway  Committee  of  the  Privy  Council,  neither 
Salter  avenue  nor  Erie  street  had,  so  far  as  the  evidence  discloses, 
acquired  any  such  character  as  a highway  as  interfered  at  all 
with  the  power  of  the  Committee  to  authorise  the  company  to 
occupy  it  with  its  railway  and  to  exclude  the  public  from  it,  which 
is  what  the  Committee  did  by  approving  the  plan  and  profile. 

It  is  my  opinion,  not  only  that  the  parts  of  streets  in  question 
had  not  become  public  highways  at  the  time  when  the  company  took 
possession  of  them,  but  also  that  they  did  not  afterwards  acquire 
that  character.  The  deposit  in  the  registry  office  of  the  company’s 
original  plan  and*  of  the  plan  filed  after  the  completion  of  the 
railway  was  a general  notice  that  the  lands  were  required  for  the 
railway  and  works  (the  Railway  Act  of  1888,  sec.  145),  and  I think 
that  no  later  sale  of  a lot  fronting  on  or  adjoining  the  west  side 
of  Salter  avenue  north  of  Elliott  street  (if  there  were  any  such 
sales)  could  cause  the  statute  to  operate  so  as  to  make  the  part  of 
Salter  avenue  south  of  Elliott  street  a public  highway,  even  if 
it  would  have  so  operated  but  for  the  sale  of  the  block  of  land 
south  of  Elliott  street  to  the  company  and  the  filing  of  the  plan  and 
the  making  of  the  order. 

As  a matter  of  fact,  it  is  not  proved  that  there  have  been  sales, 
at  any  time,  of  lots  fronting  on  or  adjoining  the  west  side  of  Salter 
avenue  north  of  the  yard;  and,  strictly,  it  is- unnecessary  to  consider 
what  would  have  resulted  from  proof  that  there  had  been  such  sales 
after  the  company  had  taken  possession  and  filed  the  plan  of  the 
completed  railway;  but  I suppose  that  it  is  likely  that  some  such 
sales  have  been  made,  and,  therefore,  I state  my  reasons  for  think- 
ing that  proof  of  them  would  not  have  helped  the  plaintiffs. 
Section  65  of  the  Surveys  Act  in  force  at  the  time  in  question,  above 
set  out,  enacts  that  the  plan,  although  registered,  shall  not  be  bind- 
ing until  sales  have  been  made  according  to  it,  and  that  in  all  cases 
(i.e.,  even  if  there  have  been  sales)  it  may  be  amended  by  a Judge. 
I do  not  read  this  as  meaning  that  if  the  person  who  registers 
the  plan  desires,  before  he  has  made  any  sales,  to  revoke  his  offer 
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to  dedicate  any  street  shewn  on  the  plan,  he  can  do  so  only  by  an 
application  to  a Judge  to  amend  the  plan:  see  In  re  Mcllmurray 
and  Jenkins,  22  A.R.  398,  405;  and  I see  no  reason  for  supposing 
that  after  the  railway  acquired  the  lands  in  question  in  this  action, 
and  enclosed  them  as  parts  of  its  yards  and  shunting  grounds,  and 
filed  the  plan  required  by  sec.  134  of  the  Railway  Act  of  1888,  any 
purchase  of  a lot  fronting  on  or  adjoining  the  west  side  of  Salter 
avenue  north  of  the  yard  and  shunting  grounds  could  confer  upon 
the  purchaser  the  right,  as  against  the  railway  company,  to  use  the 
portion  of  Salter  avenue  lying  within  the  yard  and  shunting 
grounds.  Certainly,  the  persons  who  had  sold  to  the  company 
could  not  assert  any  such  right,  and  I do  not  see  why  a purchaser 
from  such  persons  should  be  in  a better  position;  and  I take  it 
that  it  is  only  when  there  has  been  such  a sale  of  a lot  as  entitles 
the  purchaser  to  use  tlie  street  in  question  that  the  statute  turns 
that  street  into  a public  highway. 

For  these  reasons,  I am  of  opinion  that  the  plaintiffs  have  not 
shewn  that  the  portions  of  streets  in  question  were  public  high- 
ways before  the  company  took  possession  or  ever  became  public 
highways.  Counsel  for  the  defendants  contend  that  there  is 
another  reason  why  the  same  conclusion  ought  to  be  reached.  They 
say  that,  even  if  sales  had  been  proved,  the  municipality  could 
not  have  been  held  to  have  acquired  title  to  or  jurisdiction  over 
the  street  allowances  in  the  absence  of  any  adoption  of  them  by 
the  municipality.  In  Roche  v.  Ryan  (1892),  22  O.R.  107,  Street, 
J.,  held  that  until  the  corporation  has  accepted  the  dedication 
proffered  by  the  registration  of  the  plan  the  proposed  dedication 
is  revocable  and  the  property  in  the  streets  remains  in  the 
individual,  but  a Divisional  Court  took  the  opposite  view.  In 
Re  Jones  and  Township  of  Tuckersmith,  Middleton,  J.,  held  that 
a road  allowance  she\\Ti  upon  a plan,  but  not  assumed  by  the 
corporation,  was  not  such  a highway  as  by  sec.  637  of  the  Con- 
solidated Municipal  Act  of  1903  may  be  sold  or  stopped  up  by 
the  council:  (1914),  5 O.W.N.  759.  Latchford,  J.,  held  that 
the  street  there  in  question  was  vested  in  the  defendant  township: 
Jones  V.  Township  of  Tuckersmith  (1915),  33  O.L.R.  634,  640, 
and  a Divisional  Court  of  the  Appellate  Division  was  of 
the  same  opinion : p.  650.  The  Supreme  Court  of  Canada 
reversed  the  judgment  of  the  Appellate  Division:  Jones  v. 
Township  of  Tuckersmith  (1917),  45  O.L.R.  67,  47  D.L.R.  684;  ' 
and  one  of  the  reasons  stated  by  the  Chief  Justice  and  Idington, 
J.,  was  that  in  their  opinion  the  views  expressed  by  Street,  J.,  in 
Roche  V.  Ryan  and  by  Middleton,  J.,  in  the  case  in  appeal,  were 
correct.  The  other  Judges  who  took  part  in  the  decision,  Anglin 
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and  Davies,  JJ.,  expressed  no  opinion  npon  this  point.  In  this 
state  of  the  authorities,  I hesitate  to  express  an  opinion  npon  the 
question  unless  it  is  essential  to  the  decision  of  this  case — and  I 
think  it  is  not.  I note,  however,  that,  if  adoption  by  the  munici- 
pality is  requisite,  the  by-law  passed  on  the  23rd  May,  1921,  for 
opening  and  improving  Salter  avenue  and  Erie  street  seems  to  be 
ineffective  (apart  altogether  from  the  fact  that  it  was  passed  after 
the  commencement  of  this  action),  for  it  was  not  passed  until  some 
33  years  after  the  municipality  had  had  the  most  express  notice  of 
the  revocation  of  the  offer  to  dedicate. 

If  my  opinion,  that  the  lands  in  question  never  became  public 
highways,  is  correct,  nothing  more  need  be  said,  but  it  seems  to 
me  that  there  are  several  other  reasons  why  the  plaintiffs  must 
fail,  and  I proceed  to  mention  one  of  them.  Assuming  that  in 
1888  the  council  had  the  right  to  cause  the  streets  shewn  upon  the 
plan  to  be  opened  as  highways,  there  seems  to  have  been  no  reason 
why  they  could  not  validly  agree  that  they  would  not  exercise  such 
right.  They  did  agree,  and  in  the  promise  of  the  company  to  erect 
and  maintain  bridges  at  Wyandotte  street,  London  street,  and 
Sandwich  street,  they  got  consideration  for  their  agreement,  and 
the  company  has  kept  its  promise  faithfully.  It  is  said  that  the 
agreement,  although  witnessed  by  the  resolution  of  1888  and  by  the 
position  taken  by  counsel  for  the  town  on  the  hearing  before  the 
Railway  Committee,  is  not  binding  because  the  power  of  the  council 
was  not  exercised  by  by-law;  but  I think  that,  if  a by-law  was 
necessary,  by-law  567  of  the  1st  November,  1888,  is  sufficient.  By 
that  by-law  the  plaintiffs  exempted  the  property  of  the  company 
from  taxation  for  ten  years,  provided  the  company  would,  amongst 
other  things,  complete  its  railway  along  a route  not  more  than  100- 
feet  east  or  west  of  the  " present  registered  plan  of  the  said  rail- 
way,” would  erect  a station,  on  the  line  of  the  extension,  within 
the  town  and  at  or  north  of  London  street,  and  would  locate 
within  the  town  the  yards  and  shunting  grounds  constructed  for 
the  extension;  and  I think  that,  just  as  an  owner  who  contracts 
to  pay  a builder  for  building  a house  impliedly  contracts  to  let 
him  have  possession  of  the  site,  so  the  town,  by  the  by-law,  con- 
sented or  agreed  to  consent  to  the  company’s  doing  whatever  it 
had  to  do  in  order  to  earn  the  exemption,  or,  at  the  very  least, 
agreed  not  to  take  any  action  which  would  prevent  the  company 
from  earning  the  exemption.  Now  it  was  obvious  that  if  the 
railway  was  built  approximately  along  the  line  shewn  on  the  plan, 
and  if  the  yards  and  shunting  grounds  were  located  within  the 
boundaries  of  the  town,  those  yards  and  shunting  grounds,  if  they 
were  of  any  considerable  size,  would  take  in  some  streets.  It  was 


Rose.  J. 

1922. 

City  of 
Windsor 

V. 

Canadian 

Pacific 

Railway 

Co. 


94 


ONTAEIO  LAW  EEPOETS. 


.Rose,  J. 
1922. 

. City  of 
Windsor 

V. 

Canadian 

Pacific 

Railway 

Co. 


[vOL. 

equally  obvious  that  if  a street  was  used  as  part  of  a yard  or 
sliunting  ground  it  would  have  to  be  closed  to  the  public ; and  the 
company  had  clearly  shewn  on  its  plan  that  it  intended  to  exclude 
the  public  from  the  streets  that  are  in  question  here,  and  the  council 
had  by  their  resolutions  approved  the  plan  and  had  expressed  their 
intention  not  to  ask  that  those  streets  be  opened.  The  council,  it 
is  true,  reserved  the  right,  in  case  of  future  necessity,  to.  extend 
streets  across  the  right  of  way  south  of  Wyandotte  street  at  the 
expense  of  the  town,  if  it  should  be  found  practicable  to  bridge 
the  tracks,  but  they  definitely  renounced  any  right  to  demand  the 
opening  of  the  streets  in  question.  The  plan  and  the  resolution 
shew  how  it  was  intended,  by  the  council  as  well  as  by  the  company, 
that  the  company  should  proceed  if  it  was  to  earn  the  bonus,  and 
both  the  plan  and  the  resolution  must  be  kept  in  mind  in  reading 
the  by-law,  which  was  passed  only  a week  after  the  resolution. 
Keeping  them  in  mind,  it-  seems  to  be  impossible  to  read  the  con- 
dition stated  in  the  by-law  otherwise  than  as  a condition  that  the 
company  should  establish  its  yards  and  shunting  grounds  at  the 
place  shewn  on  the  plan,  or  practically  at  that  place;  and,  so  read- 
ing the  condition,  the  necessary  intendment  of  the  by-law  seems 
to  be  that  the  council  undertake  to  refrain  from  any  action  which 
will  have  the  effect  of  preventing  the  company  from  using,  as 
yards  and  shunting  grounds,  the  area  designated  on  the  plan  (or 
an  adjacent  area,  if  the  line  is  built,  not  exactly  at  the  place  shewn 
on  the  plan,  but  within  the  permissible  deviation  of  100  feet 
therefrom).  And,  as  the  opening  of  Salter  avenue  and  Erie  street, 
within  the  yard  and  station-grounds,  as  highways  available  for 
public  use,  would  necessarily  prevent  the  use  of  them  as  parts  of 
the  yard  and  station-grounds,  the  by-law  means  that  the  munici-  - 
pality  does  renounce  any  present  or  future  right  which  it  may  have 
to  demand  the  opening. 

If  the  foregoing  is  not  the  true  reading  of  the  by-law,  and  if 
the  streets  in  question  were  streets  which  the  municipality  had  the 
right  to  have  opened,  and  if  the  bargain  made  by  the  council  and 
evidenced  by  the  resolution  was  not  binding  upon  the  municipality 
in  the  first  instance,  there  remains  the  fact  that  the  municipality 
has  for  more  than  thirty  years  enjoyed,  and  is  still  enjoying,  the 
benefit  of  the  bargain,  and  is  still  insisting  upon  the  maintenance 
by  the  company  of  the  bridges  over  Wyandotte  street,  London 
street,  and  Sandwich  street.  The  case  cited  by  Mr.  Davis,  City  of 
Windsor  v.  Gordon  (1920),  19  O.W.N.  338,  does  not  decide  that, 
in  the  face  of  the  municipality’s  long  enjoyment  of  the  benefit  of 
the  contract  and  its  continued  insistence  upon  the  maintenance 
of  the  three  bridges  mentioned,  the  municipality  could  maintain 
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such  an  action  as  this,  for  in  that  case,  so  far  as  appears  from  the 
report,  there  was  no  consideration  for  the  permission  to  obstruct 
the  street.  Mr.  Justice  Osier’s  judgment  in  Township  of  Pemhrolce 
V.  Canada  Central  Railivaij  Co.  (1882),  8 O.R.  50;>,  at  ]jp.  509, 
510,  is  much  more  nearly  in  point.  Ilovrever,  thinking  as  I do  that 
there  was  a valid  exercise  of  the  corporate  power  by  by-law,  I do 
not  pursue  the  inquiry  as  to  the  effect  of  these  facts  upon  the  city’s 
right  to  maintain  the  action. 

The  action  will  be  dismissed  with  costs. 


[APPELLATE  DIVISION.] 

Slatteey  V.  Haley. 


Negligence  — Motor  Vehicle  in  Public  Highioay  — Driver-owner 
Becoming  Unconscious  from  Sudden  Illness  — ■ Uncontrolled 
Vehiele  Causing  Death  of  Boy — Action)  by  Parent  for  Damages 
for  Death — Liability  of  Owner — Duty  to  Operate  with  Care — 
Excuse  for  Failure  to  Discharge — Absence  of  Conscious  Volition. 
— Intention — “ Wrongful  Act,  Neglect  or  Default  ''—Fatal  Acci- 
dents Act,  sec.  3. 

The  defendant,  driving  his  automobile  along  a city  street,  was  taken 
suddenly  ill,  and,  without  any  preliminary  symptoms  or  warning, 
became  unconscious,  and  fell  back  in  his  car.  No  one  else  was  in 
the  car,  which,  thus  left  without  any  guidance,  ran  upon  the  side- 
walk, and,  coming  in  contact  with  a boy,  so  injured  him  that  he 
died.  The  boy’s  father  brought  an  action  under  the  Fatal  Accidents 
Act,  R.S.O.  1914,  ch.  151:— 

Held,  that  the  defendant  was  not  liable. 

The  use  of  the  highway  was  lawful,  and  the  only  ground  of  liability 
was  negligence — failure  to  discharge  the  duty  of  taking  care.  The 
sudden  illness  which  overtook  the  defendant  excused  his  failure  to 
discharge  that  duty.  The  thing  which  caused  the  injury  was  some- 
thing which  he  could  not  control. 

To  create  liability  for  an  act  which  is  not  wilful  and  intentional  but 
merely  negligent  it  must  be  shewn  to  have  been  the  conscious  act  of 
the  defendant’s  volition. 

Meaning  of  “ act  of  G-od  ” discussed. 

Review  of  the  authorities,  especially  those  relating  to  torts  committed 
by  lunatics,  whether  trespass  or  negligence. 

Weaver  v.  Ward  (1617),  Hob.  134,  and  Hutchins  v.  Maunder  (1920), 
37  Times  L.R.  72,  commented  on. 

The  Fatal  Accidents  Act  gives  a right  to  sue  only  when  the  death  has 
been  caused  by  “unlawful  act,  neglect  or  default”  (sec.  3),  expres- 
sions which  import  Intention. 

Action  under  the  Fatal  Accidents  Act  (Lord  Campbell’s  Act) 

to  recover  damages  for  the  death  of  the  plaintiff’s  son,  a boy  of  15, 

from  injuries  inflicted  by  the  defendant’s  automobile. 
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February  1.  The  action  was  tried  by  Middleton^  J.,  without 
a jury,  at  Hamilton 

C.  W.  Bell  K.C.,  for  the  plaintiff. 

T.  N.  Phelan,  K.C.,  for  the  defendant. 

March  6.  Middleton,  J.  : — On  the  loth  September,  1921,  the 
defendant,  while  driving  his  car  along  King  street,  Hamilton,  was 
taken  suddenly  ill.  The  exact  nature  of  his  malady  was  not 
shewn;  but,  without  any  preliminary  symptoms  or  warning,  he 
became  quite  unconscious  and  fell  back  in  the  car  as  though  suffer- 
ing from  a fit  or  a stroke.  He  had  no  companion  or  passenger, 
and  the  car,  left  without  any  guidance,  ran  upon  the  sidewalk, 
and,  coming  in  contact  with  the  boy,  so  injured 'him  that  he  died 
almost  immediately.  The  defendant  never  had  any  similar  attack 
and  supposed  himself  in  perfect  health.  When  the  accident  hap- 
pened, onlookers  thought  the  defendant  was  dead;  on  being  taken 
to  the  hospital  he  recovered  in  due  course,  but  has  no  memory  of 
anything  save  that  he  was  driving  along  King  street  and  crossed 
Bay  street,  a block  or  so  before  the  place  of  the  accident. 

The  plaintiff’s  case  is  presented  in  several  ways.  First  it  is 
said  that  the  case  does  not  necessarily  rest  on  negligence — it  is 
enough  that  the  automobile  was  placed  in  motion  by  the  defendant 
and  struck  the  plaintiff’s  son.  Having  placed  this  dangerous  thing 
in  motion,  there  was  an  absolute  duty  to  control  it,  which  permits 
of  no  excuse.  Secondly,  it  is  said  that,  the  automobile  being  on 
the  highway  in  charge  of  a man  in  fact  unable  to  control  it,  even 
though  there  was  no  negligence,  ignorance  of  the  fact  that  the  man 
in  charge  was  unable  to  act,  or  likely  to  become  so,  constitutes  no- 
defence.  This  last  is  supposed  to  be  the  result  of  the  decision  of 
Mr.  Justice  Darling  in  Hutchins  v.  Maunder  (1920),  37  Times 
L.R.  72.  Thirdly,  it  is  said  that  the  defendant  is  responsible  be- 
cause he  for  his  own  purposes  brought  this  machine  upon  the 
highway;  and  so,  if  an  accident  happen  thereupon,  even  through 
the  intervention  of  an  event  for  which  he  is  not  responsible,  and 
without  any  negligence  on  his  part,  he  is  liable  for  the  damage. 

It  must  not  be  forgotten  that  the  use  of  highways  by  auto- 
mobiles is  a lawful  thing  recognised  by  the  law,  and  the  statute- 
which  permits  this  use  of  the  highway  by  licensed  automobiles  pre- 
scribes speed  limits  and  rules  of  the  road  and  imposes  liability  for 
negligence  and  reckless  driving. 

Kor  should  it  be  forgotten  that  the  Criminal  Code  makes  it  the 
duty  of  any  one,  who  has  in  his  charge  or  under  his  control  any- 
thing which,  in  the  absence  of  precaution  or  care,  may  endanger- 
human  life,  to  take  reasonable  precaution  against  and  to  use  reason- 
able care  to  avoid  such  danger : sec.  247. 
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True,  the  result  of  this  is  criminal  liability,  but  the  Supreme  Middleton,  J. 
Court  of  Canada  in  McCarthy  v.  The  King  (1921),  62  Can.  S.C.R.  \^22. 

40,  59  D.L.R.  206,  determined  that  the  effect  of  the  statute  is  to  

place  civil  and  criminal  liability  upon  precisely  the  same  grounds.  ‘ 

AVhen  once  the  use  of  a highway  is  shewn  to  be  lawful,  then  the 
only  ground  of  liability  is  negligence,  the  failing  to  discharge  the 
duty  of  taking  due  care.  If  the  statute  prescribes  any  particular 
precaution,  the  statutory  provision  must  be  complied  with;  in  the 
absence  of  statutory  provision,  due  care  ” must  be  defined  in  each  ^ 

case  by  the  common  sense  of  the  tribunal  dealing  with  the  case.  It 
is  a question  of  fact  in  each  case. 

In  Wing  v.  London  General  Omnibus  Co.,  [1909]  2 K.B.  652, 
an  attempt  was  made  to  place  liability  upon  the  ground  of  nuisance 
when  it  was  alleged  that  the  defendants^  motor-bus  should  not  have 
been  used  when  it  was  known  that  the  road  was  greasy  and 
such  busses  have  a tendency  to  skid.  Vaughan  Williams,  L.J.,  and 
Buckley,  L.J.,  both  treat  the  question  as  one  of  negligence;  the 
defendant  not  being  liable  if  he  can  shew  that  the  accident  was 
not  preventible  by  any  want  of  skill  and  care  on  his  part.  Fletcher 
Moulton,  L.J.,  on  the  other  hand,  treats  the  case  as  one  of  nuisance, 
and  governed  by  some  analogy  to  Rylands  v.  Fletcher  (1868), 

L.R.  3 H.L.  330,  when  there  might  be  liability  even  for  the 
intervention  of  an  event  for  which  he  is  not  responsible  and  without 
negligence  on  his  part.  ...  I have  no  doubt  that  analogous 
causes  of  action  exist  when  a member  of  the  public  makes  undue 
and  improper  use  of  the  right  which  he  enjoys  in  common  with 
all  others  of  using  public  highways  for  traffic.  If  a man  places  on 
the  streets  vehicles  so  wholly  unmanageable  as  necessarily  to  be  a 
continuing  danger  to  other  vehicles,  either  at  all  times  or  under 
special  conditions  of  weather,  I have  no  doubt  that  he  does  it  at 
his  peril,  and  that  he  is  responsible  for  injuries  arising  therefrom, 
even  though  there  has  been  no  negligence  in  the  management  of  his 
vehicle”  (p.  665).  The  action  failed  even  upon  this  theory  be- 
cause the  plaintiff  had  failed  to  shew  that  this  type  of  vehicle  was 
in  fact  a nuisance. 

The  case  of  Hutchins  v.  Maunder  (1920),  37  Times  L.R.  72, 
cannot  well  be  reconciled  Avith  fundamental  principles  if  it  deter- 
mines that  an  action  Avill  lie  Avithout  negligence.  There,  after 
negativing  all  suggested  grounds  of  negligence,  it  is  said  that  to 
place  the  car  on  the  higliAvay  in  its  then  condition  Avas  a thing 
necessarily  dangerous  to  persons  using  the  highAvay  “ and  it 
^imounted  to  negligence.” 


7 — 52  o.L.R. 
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The  true  question  that  presents  itself  for  solution  is  this.  The 
defendant  operating  an  automobile  upon  a highway  unquestionably' 
is  charged  with  a duty  to  operate  it  with  due  care.  Does  the 
sudden  illness  which  overtook  him  excuse  him  for  the  failure  to 
discharge  that  duty  or  is  his  duty  so  absolute  as  to  render  him 
liable  even  though  his  failure  arises  from  something  which  he  had 
no  reason  to  anticipate  and  was  powerless  to  prevent? 

It  is  singular  how  little  law  can  be  found  dealing  with  the 
question. 

In  Clerk  & Lindsell,  Torts,  7th  ed.,  p.  463,  it  is  said:  ^^The 
exemption  from  liability  for  the  breach  of  any  duty  imposed  by 
law,  unlike  the  implied  exception  from  the  common  law  liability 
of  a common  carrier,  is  not  limited  to  the  act  of  God  and  the  King’s 
enemies,  but  includes  any  other  species  of  vis  major  or  inevitable 
accident  in  respect  of  which  the  defendant  has  no  remedy  over.” 
In  this  quotation  the  expression  act  of  God  ” is  used  in  its  most 
technical  sense  and  is  limited  to  those  things  that  exonerate  a 
common  carrier.  In  the  discussion  of  the  things  that  exonerate 
from  liability  in  other  eircumstances,  the  same  expression  is  made 
use  of  in  a far  wider  signification.  As  Salmond  points  out  in-  his 
work  on  Torts,  5th  ed.,  p.  240,  in  the  kind  of  case  now  under  dis- 
cussion it  covers  any  event  which  could  not  have  been  prevented 
by  reasonable  care  on  the  part  of  any  one.” 

The  expression  covers  all  misfortunes  and  actions  arising  from 
inevitable  necessity  which  human  prudence  could  not  foresee  or 
prevent.  Hence  it  is  held  that  illness,  being  beyond  the  power  of 
man  to  control  or  prevent,  is  the  act  of  God:”  Words  and  Phrases, 
vol.  1,  p.  124. 

By  the  act  of  God  is  meant,  any  accident  produced  by  physical 
causes  which  are  irresistible;  such  as  lightning,  storms,  perils  of 
the  sea,  earthquakes,  inundations,  sudden  death  or  illness:”  Fish 
V.  Chapman  & Ross  (1847),  2 Ga.  349,  at  p.  ,357. 

It  has  long  been  held  that  an  act  of  God  in  this  wide  sense 
is  an  exception  to  the  rule  in  Fletcher  v.  Rylands  and  affords  an 
answer  even  when  the  liability  depends  not  upon  negligence  but 
upon  the  defendant's  liability  to  insure  safety  because  he  has 
brought  a dangerous  thing  upon  his  lands. 

In  Nichols  v.  Marsland  (1875),  L.E.  10  Ex.  255,  where  this 
principle  is  affirmed,  the  foundation  for  the  decision  is  that  what 
was  done  was  a reasonable  and  lawful  use  of  property,  and 
that  what  took  place  was  the  result  of  something  beyond  the  control 
of  the  defendant,  and  for  this  reason  there  was  no  liability.  It  is 
from  this  case  that  Mr.  Bell  obtained  the  statement  quoted  on  the 
argument:  I am  by  no  means  sure  that,  if  a man  kept  a tiger, 
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and  lightning  broke  his  cliaiii^  and  he  got  loose  and  did  mischief,  Middleton,  J, 
the  man  who  kept  him  would  not  be  liable’’  (L.R.  10  Ex.  at  p.  1922, 
260).  This,  it  was  said,  had  no  application  to  the  case  then  being 
considered,  because  what  was  there  done  was  a thing  lawful,  reason- 
able,  and  beneficial  to  the  communit}^,  and  the  defendant  had  done  Haley. 
no  wrong. 

Here  the  thing  done  by  the  defendant  was  lawful  and  bene- 
ficial, i.e.,  a lawful  and  usual  mode  of  travelling  upon  the  highway, 
and  the  thing  that  caused  the  damage  was  something  which  the 
defendant  could  not  control. 

The  only  foundation  for  liability  is  that  the  thing  complained 
of  must  be  wilful  or  the  result  of  negligence.  Holmes  v.  Mather 
(1875),  L.R.  10  Ex.  261,  decided  in  the  same  month  as  Nichols  v. 

Marsland,  by  the  same  Court,  so  holds : Eor  the  convenience  of 

mankind  in  carrying  on  the  affairs  of  life,  people  as  they  go  along 
roads  must  expect,  or  put  up  with,  such  mischief  as  reasonable  care 
I on  the  part  of  others  cannot  avoid”  (p.  267). 
j So,  when  a man  is  lawfully  driving  a team  on  a highway,  and 

j the  team  gets  beyond  his  control  by  no  fault  of  his,  he  is  not  liable 

I for  running  the  plaintiff  down,  because  the  action  is  that  of  an 

agency  beyond  his  control. 

I think  that  it  may  now  be  regarded  as  settled  law  that  to 
create  liability  for  an  act  which  is  not  wilful  and  intentional  but 
merely  negligent  it  must  be  shewn  to  have  been  the  conscious  act 
of  the  defendant’s  volition.  He  must  have  done  that  which  he 
ought  not  to  have  done,  or  omitted  that  which  he  ought  to  have 
done,  as  a conscious  being.  Failing  this  the  occurrence  is  “ a mere 
accident,”  a pure  accident,”  or,  as  it  is  often,  but  not  accurately, 
put,  an  inevitable  accident.” 

When  a tort  is  committed  by  a lunatic,  he  is  unquestionably 
liable  in  many  circumstances,  but  under  other  circumstances  the 
lunacy  may  shew  that  the  essential  mens  rea  is  absent ; but,  when 
the  lunacy  of  the  defendant  is  of  so  extreme  a type  as  to  preclude 
any  genuine  intention  to  do  the  act  complained  of,  there  is  no 
voluntary  act  at  all,  and  therefore  no  liability Salmond,  5th  ed., 
pp.  74  and  75. 

There  is  a very  weighty  dictum  of  Lord  Esher  in  Hanbury  v. 

Hanhunj  (1892),  8 Times  L.R.  559.  He  was  prepared  to  lay 
down  as  the  law  of  England  that  whenever  a person  did  an  act 
which  was  either  a criminal  or  a culpable  act,  which  act,  if  done 
by  a person  with  a perfect  mind,  would  make  him  civilly  or  crim- 
inally responsible  to  the  law,  if  the  disease  in  the  mind  of  the 
person  doing  the  act  was  not  so  great  as  to  make  him  unable  to 
understand  the  nature  and  consequences  of  the  act  which  he  was 
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doing,  that  was  an  act  for  which  he  would  be  civilly  or  criminally 
responsible  to  the  law.” 

This  view  of  the  law  has  been  rejected  in  New  Zealand  and  in 
many  Of  the  States  of  the  Union.  The  exact  nature  of  the  problem 
presented  has  not  in  all  cases  been  understood.  It  is  well  indi- 
cated in  a note  in  Bacon’s  Abridgment,  vol.  7,  p.  684.  The  text 
reads : An  action  of  trespass  may  be  brought  against  a lunatic 

notwithstanding  that  he  is  incapable  of  design,  for  whenever  one 
person  receives  an  injury  from  the  voluntary  act  of  another  this  is 
a trespass  though  there  is  no  design  to  injure.”  The  note  is,  It 
would  be  more  correct  to  say  that  whenever  a person  receives  an 
injury  by  an  act  of  immediate  force  acting  upon  his  person  or 
property  it  is  a trespass  whether  voluntary  or  involuntary.” 

In  Weaver  v.  Ward  (1617),  Hob.  134,  it  is  said,  *^Hn  trespass,, 
which  tends  only  to  give  damages  according  to  hurt  or  loss  . . . 
if  a lunatic  hurt  a man,  he  shall  be  answerable  . . . and  there- 
fore no  man  shall  be  excused  of  a trespass  . . . except  it  may  be 
judged  utterly  without  his  fault.”  This  is  pure  dictum,  for  the 
case  was  one  of  trespass  by  one  soldier  in  training  against  another 
who  had  injured  him  by  chance  in  the  course  of  military  exercise. 

Since  Stanley  v.  Poivell,  [1891]  1 Q.B.  86,  no  one  would  seri- 
ously regard  Weaver  v.  Ward  as  law.  In  that  case  it  was  deter- 
mined that  a trespass  to  the  person  is  not  actionable  if  it  be  neither 
intentional  nor  the  result  of  negligence. 

The  New  Zealand  case,  Donagliy  v.  Brennan  (1900),  19  N.Z.L.R. 
289,  determines  that  insanity  is  no  defence  to  an  action  for  assault. 
The  facts  are  not  stated,  but  the  trial  Judge  says  that  the  finding 
of  insanity,  in  view  of  his  charge  that  it  should  not  be  found  unless 
the  jury  was  convinced  that  the  defendant’s  mind  was  so  diseased 
as  to  render  him  incapable  of  understanding  the  nature  and  quality 
of  his  acts  and  knowing  his  act  was  wrong,  was  “ as  strongly  in 
favour  of  the  defendant  as  could  well  be.”  The  judgment  was  in 
favour  of  the  plaintiff,  upon  the  authority  of  Weaver  v.  Ward.. 
Stanley  v.  Powell  was  not  cited  by  the  Court.  The  case  was  not 
one  of  negligence,  and  the  necessity  of  intention  ” to  trespass  (in 
the  absence  of  negligence)  was  not  discussed. 

In  Williams  v.  Hays  (1894),  143  N.Y.  442,  the  defendant  was 
in  command  of  a vessel.  After  remaining  in  command  for  two 
days,  during  which  she  fought  a severe  storm,  he  retired  to  his 
cabin  exhausted;  the  mate  left  in  charge  found  that  he  needed  the 
captain’s  assistance  and  sent  for  him;  he  was  then  unconscious  in 
his  cabin  and  did  not  respond — had  his  condition  been  normal,  his 
failure  to  respond  would  have  been  negligent,  but  it  was  found  at 
the  hearing  that  he  was  then  insane,  and  the  action  was  dismissed. 
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On  an  appeal  this  was  reversed  by  a divided  Court — four  to  three — Middleton,  J, 
and  the  defendant  was  made  liable  for  the  loss  of  the  boat.  The 
opinion  of  the  majority  is  well  expressed  in  a passage  from  Cooley 
on  Torts,  quoted  with  approval  (at  pp.  447,  448)  : — 

Undoubtedly  there  is  some  appearance  of  hardship, — even  of  Haley. 
injustice — in  compelling  one  to  respond  for  that  which,  for  want 
of  the  control  of  reason,’  he  was  unable  to  avoid ; that  it  is  imposing 
upon  a person  already  visited  with  the  inexpressible  calamity  of 
mental  obscurity  an  obligation  to  observe  the  same  care  and  pre- 
caution respecting  the  rights  of  others  that  the  law  demands  of  one 
in  the  full  possession  of  his  faculties.  But  the  question  of  liability 
in  these  cases,  as  well  as  in  others,  is  a question  of  policy,  and  is  to 
be  disposed  of  as  would  be  the  question  whether  the  incompetent 
person  should  be  supported  at  the  expense  of  the  public,  or  of  his 
neighbours,  or  at  the  expense  of  his  own  estate.’^  The  reason  is 
because  he  that  is  damaged  ought  to  be  recompensed’’  (p.  447). 

After  examining  a number  of  cases  the  Court  proceeds  (p.  451)  : — 

“ There  can  be  no  distinction  . . . between  acts  of  pure 
neghgence  and  acts  of  trespass.  The  ground  of  the  liability  is  the 
damage  caused  by  the  tort.  That  is  just  as  great  whether  caused 
by  negligence  or  trespass ; the  injured  party  is  just  as  much  entitled 
to  compensation  in  the  one  case  as  in  the  other,  and  the  incom- 
petent person  must,  upon  principles  of  right  and  justice  and  of 
pubhc  policy,  be  just  as  much  bound  to  make  good  the  loss  in  the 
one  case  as  the  other.” 

A statement  of  Gibson,  C.J.,  in  Beales  v.  See  (1848),  10  Penn. 

St.  56,  61,  is  quoted  with  approval.  An  insane  man  is  liable  to 
bear  the  consequences  of  his  infirmity,  as  he  is  liable  to  bear  his 
misfortunes,  on  the  principle  that  where  a loss  must  be  borne  by 
one  of  two  innocent  persons,  it  shall  be  borne  by  him  who  occa- 
sioned it.” 

Concerning  the  last  observation,  a careful  text-writer  pertinently 
remarks : A doubtful  application  of  a doctrine  at  best  difficult  to 

apply  and  honeycombed  with  exceptions.”  The  whole  argument 
begs  the  question ; it  assumes  that  the  defendant  caused  the  injury, 
and  also  assumes  that  he  was  at  fault  in  occasioning  it.  The  real 
question  is  ignored.  Was  the  defendant  in  any  way  at  fault? 

Was  the  injury,  in  truth,  caused  by  something  over  which  he  had 
no  control  and  for  which  he  was  in  no  way  responsible? 

Upon  the  precise  point,  the  liability  of  a lunatic  for  an  unin- 
tentional wrong,  there  is,  as  put  by  Salmond,  “ no  adequate  English 
authority,”  but  the  views  of  text-writers  are  clear.  Salmond  him- 
self says,  5th  ed.,  p.  75 : If  . . . the  lunacy  of  the  defendant  is 

of  so  extreme  a type  as  to  preclude  any  genuine  intention  to  do  the 
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act  complained  of,  there  is  no  voluntary  act  at  all,  and  therefore  no  S 
liability.  Mischief  done  by  an  epileptic  in  one  of  his  paroxysms,  9 
or  by  a fever  patient  in  his  delirium,  or  by  a somnambulist  in  his  9 
sleep,  is  presumably  not  actionable. In  a foot-note,  referring  to  9 
Weaver  v.  Ward  and  other  early  English  dicta,  he  adds:  These  | 

dicta  are  clearly  sound  in  the  case  of  intentional  trespasses  on  a i 
supposed  justification.  As  to  unintentional’  trespasses,  however,  they  ' 
must  be  regarded  as  based  on  the  old  and  now  obsolete  idea  that 
trespass  is  in  all  respects  a wrong  of  absolute  liability.’^ 

Similar  is  the  comment  of  Pollock,  10th  ed.,  p.  57 : “ This,’’ 
(i.e.,  the  New  Zealand  case),  “it  is  submitted,  is  erroneous  in 
principle  and  not  required  by  any  English  authority.  The  defence 
is  not  that  the  actor  was  insane,  but  that  there  was  no  voluntary  | 

act  at  all.  Liability  can  be  imposed  in  such  a case  only  on  the  | 

obsolete  theory  that  inevitable  accident  is  no  excuse.” 

See  also  Beven  on  Negligence,  3rd  ed.,  p.  46 ; Odgers’  Common  ■ 
Law,  p.  472.  Central  of  Georgia  Railway  Co.  v.  Hall  (1905),  124 
Ga.  322,  4 L.E.A.N.S.  898,  discusses  the  problem,  but  is  singularly 
unsatisfactory  and  inconclusive.  j 

It  is  also  a matter  of  importance  in  the  case  in  hand  to  re- 
member that  the  action  is  under  the  Fatal  Accidents  Act,  R.S.O. 
1914,  ch.  151,  which  gives  a right  to  sue  only  when  the  death  has 
been  caused  by  “wrongful  act,  neglect  or  default”  (sec.  3),  ex- 
pressions which,  it  seems  to  me,  import  intention. 

Had  I reached  the  opposite  conclusion,  the  question  would 
remain  as  to  the  damages  to  be  allowed.  I shall  not  attempt  to  ' 

assess  them.  The  pecuniary  loss  to  the  parents  cannot  be  placed  ^ 

at  a very  high  figure.  The  boy  was  more  apt  to  become  a burden 
than  to  prove  a benefit. 

Action  dismissed  without  costs.  ' 


The  plaintiff  appealed  from  the  judgment  of  Middleton,  J. 


May  9.  The  appeal  was  heard  by  Meredith,  C.J.O.,  Maclaren, 
Hodgins,  and  Ferguson,  JJ.A.  | 

W.  8.  MacBrayne,  K.C.,  for  the  appellant.  [ 

T.  N.  Phelan,  K.C.,  for  the  defendant,  respondent.  i 

The  Court,  at  the  conclusion  of  the  hearing,  dismissed  the 
appeal  without  costs.  i 
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[APPELLATE  DIVISION.] 
Re  Brown. 


1922. 
March  6. 


Will — Construction — Bequest  of  whole  Property  of  Testatrix — Omission 
of  Name  of  Legatee — Husband  Named  as  Executor — Avoidance  of 
Intestacy. 

The  operative  words  of  a testamentary  instrument,  duly  proved  as  the 
last  will  of  the  testatrix,  were:  “I,  F.  B.,  wife  of  G.  A.  B.,  do  will 
and  bequeath  all  my  property  real  and  personal  and  that  my  hus- 
band G.  A.  B.  act  as  executor:” — 

Held,  that  the  will  effectively  constituted  G.  A.  B.  the  sole  devisee  and 
legatee  of  his  wife’s  property 

May  V.  Logie  (1896-7),  23  A.R.  785,  27  Can.  S.C.R.  443,  followed. 


An  appeal  by  George  A.  Brown,  the  executor  of  the  will  of 
Florence  Brown,  deceased,  from  the  judgment  of  Hasten,  J.,  in 
the  Weekly  Court,  dismissing  the  appellant’s  motion  for  a declara- 
tion that  he  was  entitled  under  the  will  to  all  the  estate  of  the 
deceased. 

January  19.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

J.  M.  Ferguson,  K.C.,  for  the  appellant. 

E.  C.  Cattanadi,  K.C.,  for  the  Official  Guardian  and  the  un- 
known next  of  kin,  respondents. 

March  6.  The  judgment  of  the  Court  was  read  by  Maclaren, 
J.A. : — This  is  an  appeal  hy  George  A.  Brown,  the  executor  of  the 
will  of  his  late  wife,  from  a judgment  of  Mr.  Justice  Hasten, of 
the  22nd  December,  1921,  which  dismissed  the  motion  of  the  said 
executor  to  have  it  declared  that  he  was  entitled  as  sole  legatee  to 
all  the  property  of  his  late  wife,  and  which  ordered  that  her  estate 
should  be  distributed  as  if  she  had  died  intestate. 

The  will  was  in  the  following  form  and  was  signed  by  the 
testatrix  and  two  witnesses : — 

My  last  will  and  testament. 

I,  Florence  Brown,  wife  of  George  A.  Brown,  do  will  and 
bequeath  all  my  property  real  and  personal  and  that  my  husband 
George  A.  Brown  act  as  executor. 

Signed  and  witnessed  this  the  11th  day  of  April  1921.” 

It  will  be  observed  that,  while  she  professes  to  bequeath  all  her 
property,  she  does  not  say  expressly  to  whom  it  is  bequeathed.  The 
question  we  have  to  decide  is,  whether  the  language  of  the  will 
sufficiently  indicates  a legatee  or  whether  there  is  an  intestacy. 

The  leading  case  upon  the  point  in  our  Courts,  and  by  which 
we  are  bound  if  it  is  applicable,  is  that  of  May  v.  Logie  (1896),  23 
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A.R.  785. Tlie  words  of  the  will  which  was  construed  in  that  case 
were : It  is  my  will  that  as  to  all  my  estate  both  real  and  per- 

sonal whether  in  possession  expectancy  or  otherwise  which  I may 
die  possessed  of  my  wife  Elizabeth  and  I hereby  appoint  my  said 
wife  Elizabeth  to  be  executrix  of  this  my  will.’^  There  were  no 
words  of  devise.  Burton,  J.A.,  said  (p.  786)  : I agree  with  the 

remark  made  by  Lord  Esher  in  In  re  Harrison,  Turner  v.  Hellard 
(1885),  30  Ch.  D.  390,  at  pp.  393,  394,  that  when  a testator  has 
executed  a will  in  solemn  form  you  must  assume  that  he  did  not 
intend  to  make  it  a solemn  farce — that  he  did  not  intend  to  die 
intestate  when  he  has  gone  through  the  form  of  making  a will. 
You  ought,  if  possible,  to  read  the  will  so  as  to  lead  to  a testacy, 
not  an  intestacy.^’  Burton,  J.A.,  adds  (p.  787)  : ^^No  one  reading 
this  will  could  entertain  any  moral  doubt  as  to  the  intention  of 
the  testator  to  give  all  his  property  to  his  wife,  and  as  an  intestacy 
is  the  only  alternative  I think  we  are  justified  within  the  cases  in 
placing  that  construction  upon  it.’^ 

Osier;  J.A.,  and  Maclennan,  J.A.,  wrote  judgments  to  the  same 
effect,  and  Hagarty,  C.J.O.,  concurred. 

It  is  Avell  established  by  the  cases  that  if  it  is  clear  that  a 
certain  word  or  words  have  been  omitted  from  a will  and  that  they 
are  necessary  to  make  the  will  consistent,  the  Court  will  be  justified 
in  making  the  necessary  additions  For  a long  list  of  cases  estab- 
lishing this  principle  see  Theobald  on  Wills,  7th  ed.,  pp.  755,  756, 
and  758a  (Canadian  Notes). 

I am  of  opinion  that  the  present  case  is  much  stronger  for  the 
plaintiff  than  that  of  most  of  the  successful  parties  in  the  cases 
above  referred  to.  It  is  to  be  observed  that  the  effect  of  the  judg- 
ment is  not  only  to  cancel  some  particular  provisions  of  the  will, 
as  was  the  fact  in  several  of  the  cases  cited,  but  to  destroy  the  whole 
will  and  to  create  an  absolute  intestacy,  something  which  the  au- 
thorities say  should  be  avoided  if  at  all  possible. 

Probate  of  the  will  having  been  granted,  we  must  assume  that 
the  formalities  required  by  law  in  connection  with  the  execution 
of  the  instrument  were  duly  observed  and  proved. 

The  natural  arid  only  reasonable  explanation  is  that  in  the 
reading  of  the  will  the  testatrix  did  not  observe  the  omission  of 
her  husband’s  name  after  the  word  “personal.”  The  fact  that  his 
name  occurs  a few  words  farther  on  would  also  tend  to  divert  her 
attention  from  the  omission  and  mislead  her. 

Reading  the  whole  will,  it  would  seem  to  be  impossible  to 
imagine  that  she  could  have  intended  to  have  had  any  other  name 

* AflEirmed  by  the  Supreme  Court  of  Canada:  May  v.  Logie  (1897), 
27  Can.  S.  C.  R.  443. 
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inserted,  as  his  is  the  only  name  mentioned  in  the  will  besides  her 
own.  Indeed,  if  the  single  word  to  ” had  been  inserted  after  the 
word  personal/^  while  it  would  not  be  strictly  grammatical,  it 
would  be  sufficient  to  remove  any  doubt  or  uncertainty  as  to  whom 
she  intended  to  be  her  universal  legatee. 

I am  of  opinion  that  on  the  plain  reading  of  the  will  the 
testatrix  intended  to  make  her  husband  her  universal  legatee,  and 
that  the  appeal  should  be  allowed. 

Appeal  alloived. 


[APPELLATE  DIVISION.] 

Re  Judges  Act. 

Constitutional  Law — Judges  Act,  R.S.C.  1906.  ch.  138,  sec.  34  (10  <C-  11 
Geo.  V.  cTi.  56,  sec.  12) — Judges  of  Provincial  Courts  Prohibited' 
from  Receiving  Remuneration  for  Services  as  Commissioners  in 
Addition  to  Judicial  Salaries — Application  of  Statute — “ Which 
he  may  hereafter  be  Required  to  Perform  ” — “ For  which  he  may 
be  Appointed  ” — Services  Rendered  Pursuant  to  Appointment  Made 
before  Enactment  of  sec.  34  — Question  Stated  by  Lieutenant- 
Covernor  in  Council  under  Constitutional  Questions  Act,  R.S.O. 
1914,  ch.  85 — Duty  of  Court  to  State  Reasons  for  Answer — Addi- 
tional Reason — Constitutional  Invalidity  of  sec.  34,  as  Applied  to 
Judges  of  Provincial  Courts — British  North  Ameinca  Act,  secs.  92 
(14),  96-101  — Exclusive  Legislative  Authority  of  Provincial 
Legislatures — Expediency  of  Legislation — Inquiries  as  to  Matters 
Touching  on  Political  Controversies. 

'Ey  sec.  34  of  the  Judges  Act,  R.S.C.  1906,  ch.  138,  as  enacted  by  10  & 11 
Geo.  V.  ch.  56,  sec.  12,  it  is  provided  (suhsec.  1)  that  no  Judge  shall 
receive  any  remuneration  in  addition  to  his  judicial  salary  for  any 
duty  or  service,  whether  judicial  or  executive,  which  he  may  here- 
-after  be  required  to  perform  for  the  Government  of  Canada  or  the 
Government  of  any  Province;  and  (suhsec.  2)  that  every  Judge 
who  may  be  nominated  for  the  purpose  by  the  Governor  in  Council 
or  the  Lieutenant-Governor  in  Council  shall  execute  without  addi- 
tional remuneration  any  commission  or  inquiry  for  which  he  may 
be  appointed  as  commissioner:  — 

Held,  in  answer  to  a question  submitted  by  the  Lieutenant-Governor 
in  Council,  under  the  authority  of  the  Constitutional  Questions  Act. 
R.S.O.  1914,  ch.  85,  that  sec.  34  has  no  application  to  the  remunera- 
tion of  a Judge  whose  appointment  to  perform  the  duty  or  service 
was  made  before  the  enactment  of  that  section — the  words  above 
italicised  clearly  point  to  futurity. 

Per  Meredith.  C..T.O.: — The  duty  of  the  Court,  as  prescribed  by  sec.  3 
of  the  Constitutional  Questions  Act,  being  to  certify  to  the  Lieuten- 
ant-Governor in  Council  its  opinion  on  the  matter  referred,  accom- 
panied by  a statement  of  the  reasons  therefor,  the  Court  should,  if 
there  was  any  other  reason  for  the  answer  given  to  the  question 
submitted  than  that  regarding  the  construction  of  the  section, 
certify  that  reason  also;  and  another  reason  for  answering  in  the 
negative  the  question  submitted,  viz.,  whether  sec.  34  prevented  a 
Judge  or  Judges  from  receiving  additional  remuneration  for  execut- 
ing commissions  to  which  he  or  they  were  appointed  before  the 
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coming  into  force  of  that  section,  was  that  the  section  itself  was 
ultra  vires  of  the  Dominion  Parliament.  Having  regard  to  secs. 
92(14)  and  96-101  of  the  British  North  America  Act,  the  matters 
with  which  sec.  34  of  the  Judges  Act  deals  are  within  the  exclusive 
legislative  authority  of  the  Provincial  Legislatures,  in  so  far  as  the 
Judges  of  the  Provincial  Courts  are  concerned. 

Uimmer  v.  Hannon  (1921),  60  D.L.R.  637,  referred  to. 

Fer  Magee,  J.A.: — Quwre,  whether  the  Constitutional  Questions  Act 
was  intended  to  apply  to  the  academic  reference  of  a “ matter  ” 
relating  to  the  constitutional  validity  of  an  Act  of  the  Dominion 
Parliament  or  of  the  Legislature  of  an  adjoining  Province. 

Per  Hodgins,  J.A.  : — The  legislation  in  question  is  to  be  deprecated 
because  it  compels  Judges  to  act  in  respect  to  matters  which  may 
touch  on  political  controversies. 

Question  submitted  to  the  Court  by  the  Lieutenant-Governor 
in  Council. 


February  17.  The  question  was  argued  before  Meredith^ 
C.J.O.,  Maclaren,  i\lAGEE,  HoDGiNS  and  Ferguson,  JJ.A. 

Edward  Bayhj,  K.C.,  for  the  Attorney- General  for  Ontario. 

D.  L.  McCarthy,  K.C.,  at  the  request  of  the  Court,  argued  the 
question  in  the  interest  of  persons  who  would  be  affected  by  the 
answer  to  the  question. 

Notice  was  given  to  the  Alinister  of  Justice  for  Canada,  but  he 
was  not  represented. 


March  6.  Meredith,  C.J.O.  : — The  following  question  has 
been  submitted  under  the  authority  of  the  Constitutional  Questions 
Act  (R.S.O.  1914,  ch.  85) 

Does  the  Judges  Act  (R.S.C.  1906,  ch.  138),  sec.  34,  as  enacted 
by  (1920)  10  & 11  Geo.  V.  ch.  56,  sec.  12,  prevent  a Judge  or 
Judges  from  receiving  additional  remuneration  for  executing  com- 
missions to  "which  he  or  they  were  appointed  by  order  of  his  Honour 
the  Lieutenant-Governor  in  Council  passed  prior  to  the  coming  into 
force  of  the  said  section?’^ 

AVhen  the  case  came  up  for  directions,  we  requested  Mr.  D.  L. 
McCarth}q  K.C.,  to  argue  it  in  the  interest  of  persons  not  repre- 
sented who  would  be  affected  by  our  answer  to  the  question,  and 
we  have  been  assisted  by  an  able  argument  by  Mr.  McCarthy. 

AVe  also  requested  that  notice  of  the  hearing  should  be  given  to 
the  ]\Iinister  of  Justice,  and  that  was  done,  but  the  Minister  was 
not  represented  upon  the  argument. 

The  provisions  of  the  Act  mentioned  in  the  section  are  as 
follows : — 


^^34. — (1)  No  Judge  shall  receive  any  remuneration  in  addi- 
tion to  his  judicial  salary  for  acting  as  Administrator  or  Deputy  of 
the  Governor-General,  or  for  any  duty  or  service,  whether  judicial 
or  executive,  which  he  may  hereafter  be  required  to  perform  for  or 
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on  behalf  of  the  Grovernment  of  Canada  or  the  Grovernment  of  any 
Province  thereof.  Provided  that  this  section  shall  not  affect  the 
right  of  any  Judge  under  the  provisions  of  any  statute,  Dominion 
or  Provincial,  now  in  force. 

(2)  Every  Judge  who  may  be  nominated  for  the  purpose  by 
the  Governor  in  Council  or  the  Lieutenant-Governor  in  Council 
shall  execute  without  additional  remuneration  any  commission  or 
inquiry  for  which  he  may  be  appointed  as  commissioner  under  any 
authority  in  that  behalf  exercisable  by  the  Governor  in  Council  or 
the  Lieutenant-Governor  in  Council,  including  the  discharge  of  the 
duty  of  arbitrator  in  any  case  in  which  he  may  be  named  to  act 
by  the  competent  authority.  Provided,  however,  that  any  such 
Judge  while  acting  as  commissioner  or  arbitrator  at  the  nomination 
of  the  Governor  in  Council  shall  be  entitled  to  his  moving  or  trans- 
portation expenses  and  living  allowance  at  the  rate  and  upon  the 
conditions  provided  by  section  18  of  this  Act,  and  such  Judge  when 
employed  under  the  authority  of  the  Lieutenant-Governor  in 
Council  may  be  paid  by  the  Lieutenant-Governor  in  Council  his 
moving  or  transportation  expenses  and  a living  allowance  not  ex- 
ceeding the  amount  he  would  be  entitled  to  under  the  said  section 
18.^’ 


In  my  opinion,  the  section  has  no  application  to  the  remunera- 
tion of  a Judge  whose  appointment  to  perform  the  duty  or  service 
or  to  execute  a commission  or  inquiry  or  to  act  as  arbitrator  was 
made  before  the  passing  of  the  Act.  The  language  of  subsec.  1 is, 
“ which  he  may  hereafter  be  required  to  perform,’’  and  not  which 
he  may  hereafter  perform,”  and  of  subsec.  2,  for  which  he  may  be 
appointed.”  These  expressions  are  clearly,  I think,  words  pointing 
to  futuritjq  and  cannot  be  held  to  deprive  a Judge,  who  at  the  time 
of  the  passing  of  the  Act  had  what  may  be  termed  a vested  right 
to  receive  such  honorarium  as  the  appointing  body  might  choose  to 
give  him,  of  the  right  to  receive  it. 

The  argument  was  not  confined  to  the  interpretation  of  the 
section,  but  called  in  question  the  constitutionality  of  it. 

If  the  question  which  is  submitted  had  been  raised  in  an  action, 
it  is  probable  that  the  Court,  having  reached  the  conclusion  to 
which  I have  come,  would  refrain  from  expressing  an  opinion  on 
the  constitutional  question;  but  this  is  not  such  a case,  and  the 
duty  of  the  Court  as  prescribed  by  sec.  3 of  the  Act  under  the 
authority  of  which  our  answer  is  asked  to  the  question  submitted 
is,  to  cortRy  to  the  Lieutenant-Governor  in  Council  its  opinion 
on  the  matter  referred,  accompanied  by  a statement  of  the  reasons 
therefor.” 
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If,  therefore,  there  is  any  other  reason  for  the  opinion  which  we 
certify  than  that  based  upon  oiir  view  as  to  the  meaning  of  the 
section,  it  is,  in  my  judgment,  onr  duty  to  state  it.  I cannot 
understand  why  the  question  was  submitted  unless  it  was  that  our 
opinion  as  to  the  constitutional  validity  of  the  section  might  be 
obtained.  Surely,  if  all  that  was  required  was  to  ascertain  the 
meaning  of  the  section,  the  law  officers  of  the  Crown  were  com- 
petent to  decide  that  question. 

I proceed,  therefore,  to  a consideration  of  the  question  of  the 
constitutional  validity  of  the  enactment. 

By  sec.  92  (14)  of  the  British  North  America  Act,  upon  the 
Provincial  Legislatures  is  conferred  the  exclusive  power  to  make 
laws  in  relation  to  ^ffihe  administration  of  justice  in  the  Province, 
including  the  constitution,  maintenance,  and  organisation  of  Pro- 
vincial Courts,  both  of  civil  and  of  criminal  jurisdiction,  and  in- 
cluding procedure  in  civil  matters  in  those  Courts.’’ 

It  cannot  be  questioned,  I think,  that,  but  for  the  other  pro- 
visions of  the  Act  to  which  I shall  afterwards  refer,  the  appoint- 
ment of  the  Judges,  and  their  tenure  of  office  and  salaries,  would, 
under  this  comprehensive . provision,  be  matters  to  be  dealt  with 
exclusively  by  the  Provincial  Legislatures. 

The  next  question  to  be  considered  is,  what  part  of  this  wide 
power  has  been  subtracted  ? 

Part  VII.  of  the  Act,  headed  Judicature,”  contains  the  fol- 
lowing sections : — 

“96.  The  Governor-General  shall  appoint  the  Judges  of  the 
Superior,  District,  and  County  Courts  in  each  Province,  except 
those  of  the  Courts  of  Probate  in  Nova  Scotia  and  New  Brunswick. 

“ 97.  Until  the  laws  relative  to  property  and  civil  rights  in 
Ontario,  Nova  Scotia,  and  New  Brunswick,' and  the  procedure  of 
the  Courts  in  those  Provinces,  are  made  uniform,  the  Judges  of 
the  Courts  of  those  Provinces  appointed  by  the  Governor-General 
shall  be  selected  from  the  respective  Bars  of  those  Provinces. 

“ 98,  The  Judges  of  the  Courts  of  Quebec  shall  be  selected  from 
the  Bar  of  that  Province. 

“ 99.  The  Judges  of  the  Superior  Courts  shall  hold  office  during 
good  behaviour,  but  shall  be  removable  by  the  Governor- General  on 
address  of  the  Senate  and  House  of  Commons. 

“ 100.  The  salaries,  allowances  and  pensions  of  the  Judges  of 
the  Superior,  District,  and  Count}^  Courts  (except  the  Courts  of 
Probate  in  Nova  Scotia  and  New  Brunswick),  and  of  The  Admir- 
alt}^  Courts  in  cases  where  the  Judges  thereof  are  for  the  time 
being  paid  by  salary,  shall  be  fixed  and  provided  by  the  Parliament 
of  Canada. 
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^^101.  The  Parliament  of  Canada  may,  notwithstanding  any- 
thing in  this  Act,  from  time  to  time,  provide  for  the  constitution, 
maintenance,  and  organisation  of  a general  Court  of  Appeal  for 
Canada,  and  for  the  establishment  of  any  additional  Courts  for  the 
better  administration  of  the  Laws  of  Canada/’ 

It  will  be  seen  from  these  provisions  that  the  appointment  of 
the  Judges  mentioned  in  sec.  96  is  to  be  made  by  the  Governor- 
General,  and  that  no  authority  is  conferred  upon  the  Parliament 
of  Canada  to  legislate  as  to  the  appointment  of  Judges  or  their 
removal.  Both  of  these  matters  rest  with  the  Governor-General, 
but  his  power  of  removal  can  be  exercised  only  on  address  of  the 
Senate  and  House  of  Commons. 

It  will  also  be  seen  that  the  only  legislative  authority  that  is 
conferred  on  the  Parliament  of  Canada  is  to  fix  and  provide  for  the 
salaries,  allowances  and  pensions  of  the  Judges  mentioned  in  sec. 
100. 

It  appears  to  me  not  to  admit  of  any  reasonable  doubt  that  the 
authority  which  the  Parliament  of  Canada  assumed  to  exercise  in 
enacting  sec.  34  is  not  derived  from  any  of  these  sections,  and  I am 
unable  to  find  any  provision  in  the  British  North  America  Act 
which  confers  any  such  authority  upon  Parliament. 

The  matters  which  the  section  deals  with  are,  in  my  opinion, 
within  the  exclusive  legislative  authority  of  the  Provincial  Legis- 
latures in  so  far  as  they  relate  to  the  Judges  of  the  Provincial 
Courts.  ^ 

The  British  North  America  Act  itself  indicates,  I think,  that 
my  view  of  the  scope  of  sec.  92  (14)  is  correct. 

Section  100,  which  deals  with  the  establishment  of  Courts  for 
Canada,  is  in  the  identical  language  used  in  sec.  92  (14),  and  it 
follows  that  authority  to  appoint  the  Judges  of  Dominion  Courts, 
their  tenure  of  office  and  the  fixing  and  payment  of  their  salaries, 
allowances  and  pensions,  were  intended  to  be  included  in  the  au- 
thority given  for  the  constitution,  maintenance,  and  organisation 
of  those  Courts,  for  nowhere  else  in  the  Act  is  provision  made  as 
to  these  matters.  That  the  section  was  so  understood  by  the  Par- 
liament of  Canada  appears  from  the  provisions  of  the  Act  passed 
in  1875  (38  Yict.  ch.  11)  for  the  establishment  of  the  Supreme 
Court  of  Canada  and  the  Court  of  Exchequer,  making  provision  as 
to  the  appointment  of  the  Judges  of  those  Courts,  their  tenure  of 
office  and  their  salaries  and  retiring  allowances. 

For  tliese  reasons,  I come  clearly  to  the  conclusion  that  it  was 
not  within  the  legislative  competency  of  the  Parliament  of  Canada 
to  enact  the  provisions  of  sec.  34,  and  I would  answer  the  question 
submitted  in  the  negative,  for  the  two  reasons  which  I have  given. 
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We  are  not  called  upon  to  consider  the  question  of  the  advis- 
ability of  enacting  such  provisions  as  are  contained  in  sec.  34.  All 
that  I decide  is  that,  in  my  judgment,  it  is  for  the  Legislatures  of 
the  Provinces,  if  they  deem  it  expedient  so  to  do,  in  the  exercise 
of  the  authority  conferred  by  sec.  92  (14),  to  enact  them. 

When  the  foregoing  was  written,  I had  not  seen  the  report  of 
the  case  of  Rimmer  v.  Hannon  (1921),  60  D.L.R.  637,  in  which 
the  Court  of  Appeal  of  Saskatchewan  came  to  the  same  conclusion 
as  that  which  I have  reached  as  to  the  effect  of  the  provisions  of  the 
British  North  America  Act  to  which  I have  referred. 


I may  add,  as  a further  reason  for  dealing  with  the  consti- 
tutional question,  that  our  answer  to  the  question  submitted  is  for 
the  guidance  of  the  Executive  Government,  and  we  should  there- 
fore give  all  the  reasons  which  in  our  judgment  support  the  answer 
which  we  give,  for  it  may  not  be  thought  that  the  reason  based  upon 
our  view  as  to  the  effect  of  the  provision  referred  to  in  the  question 
is  sufficient  to  justify  action  being  taken  in  accordance  with  it. 


Maclaren,  J.A.  : — I have  duly  considered  the  question  sub- 
mitted to  this  Court  by  the  order  in  council  approved  by  his 
Honour  the  Lieutenant-Governor  of  Ontario,  dated  the  11th 
January,  1922,  in  the  above  matters,  and  I am  of  opinion  that  the 
new  sec.  34  of  the  Judges  Act  does  not  prevent  a Judge  or  Judges 
from  receiving  additional  remuneration  for  executing  commissions 
to  which  he  or  they  were  appointed  by  order  of  his  Honour  the 
Lieutenant-Governor  in  Council,  passed  prior  to  the  coming  into 
force  of  sec.  34. 

My  reason  for  coming  to  this  conclusion  is  that  the  new  sec.  34, 
by  its  express  terms,  is  limited  to  a duty  or  service  which  he  or 
they  may  “hereafter’^  (that  is,  after  the  coming  into  force  of  the 
amending  Act)  be  required  to  perform. 

It  is  the  order  in  council  which  requires  the  performance  of  the 
duty  or  service,  and  it  is,  in  my  opinion,  the  date  of  this  order,  and 
not  the  time  of  the  performance  of  the  duty  or  service,  which  deter- 
mines whether  the  Judge  may  or  may  not  receive  remuneration 
therefor. 

Magee,  J.A. : — The  question  now  submitted  to  the  Court  by 
the  order  in  council  is  a very  narrow  one,  and  does  not  seem  in-’ 
tended  to  raise,  nor  do  I think  it  does  raise,  any  question  as  to  the  y 
constitutional  validity  of  sec.  34  or  any  other  provision  of  the 
Judges  Act,  as  passed  and  amended  by  the  Parliament  of  Canada. 
On  the  contrary,  it  rather  implies  or  indicates  a desire  to  keep: 
within  the  lines  of  that  legislation,  or  at  least  to  be  assured  that  it 
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will  not  be  transgressed  by  a possible  course  of  conduct  by  any 
Judges. 

Whether  the  Constitutional  Questions  Act  was  ever  intended  to 
apply  to  the  academic  reference  of  a "^Anatter^^  relating  to  the 
constitutional  validity  of  an  Act  of  the  Dominion  Parliament,  or 
an  Act  of  the  Legislature  of  an  adjoining  Province,  may  perhaps 
be  questioned,  but  will  not  probably  ever  need  to  be  settled.  The 
Act  provides  for  notifying  parties  and  classes  interested,  including 
the  Attorney-General  for  Ontario,  but  the  propriety  of  thus  citing, 
otherwise  than  in  actual  litigation  in  which  the  effect  of  legislation 
of  even  a foreign  government  may  have  to  be  considered,  the  Do- 
minion or  another  Province  to  defend  its  legislation,  may  be  a 
subject  for  consideration  before  that  course  is  adopted,  especially 
as  the  opinion  of  the  Court  is  to  be  deemed  a judgment.  At  all 
events  the  Minister  of  Justice  for  Canada,  though  notified,  has  not 
appeared  in  this  instance  before  this  Court. 

Although  the  question  now  submitted  is  in  form  an  abstract 
one,  I will  assume  that  it  has  arisen  or  is  likely  to  arise  out  of  a 
1 state  of  facts  involving  practical  difficulty,  and  that  it  comes  under 
j the  head  of  any  matter  such  as  sec.  2 of  the  Constitutional 
I Questions  Act  applies  to. 

I The  question  should,  in  my  opinion,  be  answered  in  the  nega- 
i live. 

The  34th  section  of  the  Judges  Act,  as  enacted  in  1920,  gives 
no  indication  of  being  intended  to  have  any  retrospective  effect, 
but  rather  the  contrary.  The  inliibition  is  against  a Judge  re- 
ceiving any  remuneration,  in  addition  to  the  judicial  salary,  for 
acting  as  Administrator  or  Deputy  of  the  Governor- General  or  for 
any  duty  or  service,  whether  judicial  or  executive,  which  he  may 
hereafter  be  required  to  perform  for  or  on  behalf  of  the  Govern- 
ment of  Canada  or  of  a Province.  Clearly  there  is  no  intention 
to  deal  with  duties  which  had  been  theretofore  required.  The 
date  of  the  requirement,  not  the  date  of  performance,  is  made  the 
test.  Similarly,  in  the  second  subsection,  which  requires  that 
every  Judge  who  “may  be’’  nominated  for  the  purpose  “shall 
execute  ” without  additional  remuneration  any  commission  or 
inquiry  for  which  he  “ may  be  ” appointed,  no  indication  is  given 
of  any  intention  to  refer  to  any  but  future  nominations  or  appoint- 
ments. Certainly  there  is  no  indication  sufficient  to  override  the 
general  rule  against  giving  statutes  any  retrospective  effect.  I 
need  not  stay  to  discuss  the  reasonableness  of  this.  It  is  not 
necessary  to  consider,  even  if  the  question  indicated,  whether  the 
duties  under  the  commissions  it  refers  to  are  either  judicial  or 
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executive. 

enactment. 


The  Act  refers  only  to  requirements  subsequent  to  its 


It  is  also  not  necessary  to  consider  whether  the  Dominion  Act 
as  framed  transcends  mere  dealing  with  the  subject  of  salaries, 
allowances,  and  pensions  of  Judges,  which,  by  the  British  North 
America  Act,  was  assigned  to  the  Dominion  Parliament,  or  more' 
concerns  the  subject  of  duties  and  authority  of  a Judge,  and  the 
business  of  the  Courts  in  requiring  duties  which  might  prevent  the 
performance  of  the  functions  of  the  position  of  the  very  office  of 
Judge  Avhich  professedly  renders  its  holder  subject  to  the  Act. 


Hodgins,  J.A. : — The  question  submitted  to  the  Court  is  merely 
whether  the  statutory  proAusion  in  question,  sec.  34  of  the  Judges-, 
Act,  as  enacted  by  10  & 11  (ieo.  Y.  ch.  56,  sec.  12,  prevents  a Judge 
from  receiving  remuneration  for  executing  commissions  to  Avhich  he 
Avas  appointed  by  his  Honour  the  Lieutenant-Governor  in  Council, 
prior  to  the  1st  July,  1920,  when  that  Act  Avas  passed. 


The  ansAver  seems  reasonably  clear.  By  the  neAV  section,  34,; 
no  Judge  is  entitled  to  receive  anything  in  addition  to  his  judicial 
salary  “ ior  any  duty  or  service  . . . AAffiich  he  may  hereaf  ter  be 
required  to  perform.^’  This  clearly  looks  to  the  future.  And  so- 
does  the  second  subsection,  which  requires  every  Judge  “avIio  may 
he  nomhvdted”— not  has  been — ‘^Ho  execute  . . . any  commission 
or  inquiry  for  which  he  may  he  appointed.^^ 

Turning  to  the  Public  Inquiries  Act,  R.S.O.  1914,  ch.  18,  it 
appears  that  the  Lieutenant-GoA^rnor  in  Council  may  by  com- 
mission appoint  a person  or  persons  to  conduct  such  inquiries”' 
as  are  mentioned  in  the  second  section  of  that  Act. 

The  Dominion  Inquiries  Act,  R.S.C.  1906,  ch.  104,  sec.  3, 
proAudes  for  a commission  appointing  persons  as  commissioners 
by  Avhom  the  inquiry  shall  be  conducted.” 

These  inquiries,  which  Judges  may  he  directed  to  prosecute,, 
may  be  more  or  less  prolonged,  but  in  their  nature  they  are  entire, 
and  the  Lieutenant-Governor’s  commission,  if  it  so  regards  them, 
imposes  a duty  on  the  appointees  at  the  time  it  is  issued,  Avhich 
may  continue  day  by  day,  but  arises  on  the  sealing  of  the  com- 
mission. 

The  question  should  therefore  be  answered  in  the  negative. 

It  may  be  that  the  Act  is,  as  argued  before  the  Court,  beyond 
the  poAA^er  of  the  Dominion  Parliament  to  enact.  But  there  is‘ 
another  aspect  Avhich  is  Avorthy  of  serious  consideration.  The 
legislation  in  question  is  to  be  deprecated  in  that  it  does  compel 
Judges  to  act — for  a Judge  is  given  no  option — in  respect  to  matters  - 
which  may  and  often  do  touch  on  political  controversies.  In  such 
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inquiries  the  Judge  does  not  act  as  a Court,  but  as  an  individual 
in  whom  certain  powers  are  vested  by  statute,  and  his  report  will 
not  be  immune  i'rom  such  criticism  as  is  usual  in  public  matters. 
Nor  can  the  Judge  himself,  acting  as  a commissioner  under  statu- 
tory powers,  expect  to  escape  it. 

This  consequence,  undesirable  in  every  aspect,  was  no  doubt  far 
from  the  minds  of  those  who  proposed  or  concurred  in  the  legis- 
lation, and  it  is  to  be  hoped  that  it  will  not  be  long  before  it  is 
reconsidered. 


App.  Div. 
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Feegusoj^^  J.A.  : — I am  of  opinion  that  the  words  of  subsec.  2 
are  plain  and  unambiguous,  and  that  the  provisions  of  this  sub- 
section are  applicable  only  to  appointments  made  after  the  coming 
into  force  of  the  enactment;  but  it  was  argued  that  the  words  of 
the  first  subsection  are  ambiguous,  in  that  the  words  any  duty  or 
service  . . . which  he  may  hereafter  be  required  to  perform  ” 
are  open  to  two  interpretations : firstly,  that  any  duties  or  services 
performed  after  the  Act  shall  be  performed  without  remuneration; 
or,  secondly,  that  the  Act  deals  not  with  any  duty  or  service  per- 
formed after  the  passing  thereof,  but  only  with  services  required,^^ 
i.e.,  directed  or  undertaken  after  the  passing  of  the  Act. 

I am  of  opinion  that  required  is  the  governing  word,  and 
that,  according  to  its  true  interpretation  and  meaning,  the  statute 
was  not  intended  to  apply  to  any  duty  or  service  which  a com- 
mission issued  prior  to  the  passing  of  the  Act  required  the  Judge 
to  perform.  To  hold  otherwise  would,  I think,  be  to  interfere  with 
rights,  duties,  and  obligations  already  existing,  which,  it  seems  to 
me,  would  be  contrary  to  the  rule  of  construction  that  requires  us 
at  least  to  favour  an  interpretation  that  will  give  a prospective 
rather  than  a retrospective  effect  to  such  a statute.  See  the  cases 
collected  in  Craies’  (Hardcastle)  Statute  Law,  4th  ed.,  pp.  322, 
323. 

Taking  the  view  I do  of  tlie  meaning  of  the  Act  submitted  for 
our  consideration,  it  is  not  necessary  to  deal  with  the  constitutional 
questions  discussed  on  the  argument. 

I would  answer  the  question  in  the  negative. 

Question  anstvered  in  the  negative. 


8 — 52  o.L.R. 
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Dyament  and  Pzadkawolski  V.  Canadian  Express  Co. 


Carriers — Liability  for  Goods  Stolen  after  Arrival  at  Destination — 
Notice  to  or  Knowledge  of  Consignees  of  Arrival — Reasonable  Time 
for  Taking  Delivery — Lapse  of,  before  Theft — Construction  of  Pro- 
vision in  Receipt  for  Goods  Given  by  Carriers. 

The  liability  of  a carrier  of  goods  as  such  continues  until  the  consignee 
has  had  a reasonable  time  to  take  away  the  goods  after  the  carrier 
is  ready  to  deliver. 

Bourne  v.  Gatliffe  (1841),  3 Man.  & G.  643,  Neston  Colliery  Co.  v. 
London  and  North  Western  Railway  Co.  (1883),  4 Ry.  & Canal  Cas. 
257,  266,  and  Richardson  v.  Canadian  Pacific  Railway  Co.  (1890), 
19  O.R.  369,  followed. 

Pleet  V.  Canadian  Northern  Quebec  Railway  Co.  (1921),  50  O.L.R.  223, 
explained. 

Goods  carried  by  the  defendants  from  M.  to  T.  arrived  at  T.  on  the 
morning  of  the  12th  July,  and  were  stolen  on  the  night  of  the  13th 
July;  the  consignees  had  knowledge  of  their  arrival  on  the  12th 
July.  The  receipt  given  by  the  defendants  provided  that  they 
should  “ not  be  liable  for  loss  or  damage  occurring  after  48  hours 
after  notice  of  the  arrival  of  the  shipment  at  destination  or  at  point 
of  delivery  has  been  mailed  to  the  address  of  the  consignee:” — 

Held,  that  this  provision  was  not  intended  to  and  did  not  extend 
the  common  law  liability  of  the  defendants  as  carriers;  it  was 
intended  to  and  did  limit  the  duties  and  liabilities  of  the  carriers 
by  providing  an  additional  method  of  establishing  notice  or  know- 
ledge and  fixing  definitely  the  point  of  expiry  of  the  time  for  taking 
delivery. 

And  held,  that  the  plaintiffs,  after  the  arrival  came  to  their  knowledge 
on  the  12th,  and  before  the  theft  on  the  night  of  the  13th,  had 
reasonable  time  and  opportunity  to  accept  delivery;  and  therefore 
the  defendants  were  not  liable  as  carriers. 


An  appeal  by  the  plaintiffs  from  a judgment  of  Rose^  J.,  at  the 
trial,  without  a jury,  dismissing  an  action  to  recover  the  value  of 
a consignment  of  60  cases  of  intoxicating  liquors  carried  by  the 
defendants  from  Montreal,  Quebec,  to  Tecumseh,  Ontario,  and 
stolen  from  the  defendants’  station. 

February  17.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

E.  S.  Wigle,  K.C.,  for  the  appellants. 

B.  L.  McCarthy,  K.C.,  for  the  defendants,  respondents. 

March  6.  The  judgment  of  the  Court  was  read  by  Ferguson, 
J.A. : — The  question  to  be  determined  is,  whether  or  not  the  de-' 
fendants  were,  at  the  time  of  the  theft,  carriers  or  warehousemen. 
It  is  conceded  that,  if  they  were  carriers,  the  defendants  are  liable 
unless  the  goods  were  imported  illegally ; but,  if  they  were  ware- 
housemen, they  were  not  negligent,  and  are  not  liable. 
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The  learned  trial  Judge  found  that  the  goods  arrived  at 
Tecumseh  on  the  morning  of  the  12th  July;  that  they  were  stolen 
on  the  night  of  the  13th  July;  that  the  plaintiffs  had  knowledge 
of  the  arrival  on  the  12th  July;  and  that  a reasonable  time  for  the 
removal  of  the  goods  had  elapsed  at  the  time  of  the  theft. 

The  express  receipt  provides : The  company  shall  not  be  liable 

for  loss  or  damage  occurring  after  48  hours  after  notice  of  the 
arrival  of  the  shipment  at  destination  or  at  point  of  delivery  has 
been  mailed  to  the  address  of  the  consignee.^^  And  Mr.  Wigle 
. contended  that  the  defendants’  liability  as  carriers  continued  until 
48  hours  after  the  mailing  of  the  notice  mentioned  in  the  foregoing 
provision.  I am  of  opinion  that  the  foregoing  provision,  endorsed 
upon  the  express  receipt,  was  not  intended  to  extend  and  does  not 
extend  the  common  law  liability  of  the  carriers.  It  was,  I think, 
intended  to  and  does  limit  the  duties  and  liability  of  the  carriers 
by  providing  an  additional  method  of  establishing  notice  or  knowl- 
edge and  fixing  definitely  when  the  time  for  taking  delivery  has 
elapsed.  See  Fleet  v.  Canadian  Northern  Quebec  Railway  Co. 
(1921),  50  O.L.E.  223,  64  D.L.E.  316;  Nazzareno  v.  Algoma 
Eastern  Railivay  Co.  (1922),  21  O.W.IST.  363. 

Mr.  Wigle  contended  further  that,  even  if  the  defendants  were 
not  obliged  to  give  the  notice  mentioned  in  the  express  receipt,  yet 
their  liability  as  carriers  continued  until  they  established  notice  of 
readiness  to  deliver  actually  given,  and  the  expiry  thereafter  of  a 
reasonable  time  to  remove.  For  this  proposition  he  relied  on  Fleet 
V.  Canadian  Northern  Quebec  Railway  Co.,  supra;  he  pointed  out 
that  the  learned  Judge  had  found  knowledge  only,  and  that  there 
was  no  evidence  of  notice  given  by  or  on  behalf  of  the  carriers,  and 
he  contended  that  there  was  not  sufficient  evidence  of  knowledge. 

I am  of  opinion  that  Mr.  Wigle  contends  for  too  narrow  a view 
of  the  meaning  of  Fleet  v.  Canadian  Northern  Quebec  Railway  Go. 
In  that  case  there  was  no  question  of  knowledge  being  something 
different  from  notice,  and  that  case  purported  to  adopt  the  reason- 
ing of  Richardson  v.  Canadian  Facific  Railway  Co.  (1890),  19  O.E. 
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369.  I have  re-read  the  Richardson  case  and  the  authorities  therein 
collected,  also  the  authorities  collected  and  referred  to  in  Hals- 
bury’s  Laws  of  England,  vol.  4,  p.  12,  and  in  Corpus  Juris,  vol.  10, 
p.  236,  and  I think  the  result  of  the  authorities  may  be  stated  as 


follows : — 


The  liability  of  the  carrier  as  such  continues  until  the  consignee 
has  had  a reasonable  time  to  take  away  the  goods  after  the  carrier 
is  ready  to  deliver.  That  time  begins  to  run  from  notice  or  knowl- 
edge ; what  is  notice  or  knowledge  depends  on  the  facts  of  each 
case:  Bourne  v.  Gatliffe  (1841),  3 Man.  & G.  643;  Neston  Colliery 
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Co.  V.  London  and  North  Western  Railway  Co.  (1883),  I Ry.  & 
Canal  Cas.  257,  at  p.  266;  Richardson  v.  Canadian  Pacific  Railway  I 
Co.,  supra.  I 

The  questions  when  and  under  what  circumstances  notice  may  m 
be  dispensed  with,  and  whether  or  not  knowledge  may  be  imputed,  * 
are  considered  and  discussed  in  Richardson  v.  Canadian  Pacific  S 
Railway  Co.  and  Chapman  v.  Great  Western  Raihvay  Co.  (1880),  m 
5 Q.B.D.  278;  but  these  questions  do  not  arise  in  this  case. 

The  questions  of  fact  which  arose  at  the  trial  were : — 

(1)  When  did  the  goods  arrive,  the  12th  July  or  the  13th  July?  .. 

(2)  When  were  the  goods  stolen,  the  night  of  the  12th  July  a 

or  the  night  of  the  13th  July?  I 

(3)  When  did  the  plaintiffs  first  know  of  the  arrival,  the  12th 

July  or  the  13  th  July  ? ^ 

Mrs.  Margaret  Quellette,  wife  of  the  station-agent,  deposed  that  ^ 
the  whole  60  cases  arrived  on  the  morning  of  the  12th;  that  the 
bills  for  50  cases  arrived  on  that  morning,  and  the  missing  bill 
came  in  on  the  morning  of  the  13th.  Her  testimony  is  in  accord 
with  the  written  entries  made  at  the  time,  and  she  is  corroborated  " 
as  to  the  date  of  the  arrival  by  the  two  Gouins. 

The  plaintiff  Dyament  says  that  he  did  not  learn  of  the  arrival 
of  the  goods  until  about  10  o’clock  on  the  night  of  the  13th  July, 
and  that  it  was  on  the  moridng  of  the  14th  July  that  he  asked  for 
the  goods.  He  admits  that  he  was  on  the  station  platform  on  the  - 

12th,  but  says  he  did  not  see  the  goods;  he  says  he  went  to  the 

station  on  the  13th  July,  in  the  afternoon  between  the  hours  of 
2 and  4,  to  make  inquiry  for  the  goods,  but  that  Mrs.  Quellette  • 
was  engaged,  and  he  did  not  ask  any  questions,  and  did  not  know  ij 
of  the  arrival  of  the  goods  till  the  night  of  the  13th  July.  _| 

Pzadkawolski  says  that  he  inquired  for  the  liquor  on  the  day  9| 

of  its  arrival,  but  he  is  not  sure  whether  that  was  the  12th  or  the  ' 
13th,  and  says  that  Mrs.  Quellette  would  not  give  the  liquor  to  him  ' 
because  he  was  not  identified,  and  had  not  the  bills,  and  it  was  on 
that  night  that  he  notified  his  co-plaintiff  of  the  arrival.  ■! 

Mrs.  Quellette  fixes  the  time  of  the  theft  as  tlie  night  of  the  SI 
13th;  the  learned  Judge  was  favourably  impressed  with  her  SI 
evidence.  I think  the  conclusion  that  the  liquor  arrived  on  the  U 
morning  of  the  12th  Jul}^  and  was  stolen  on  the  night  of  the  13th,  SI 
is  in  accord  with  the  weight  of  evidence,  and  cannot  be  disturbed.  Wm 

That  brings  me  to  the  question.  When  did  the  plaintiffs  have  « 
knowledge  of  the  arrival?  Dyament  admits  that  he  was  on  the  W 
station  platform  on  the  12th,  and  was  expecting  the  goods.  ■I 
Pzadkawolski  admits  that  he  had  knowledge  of  the  arrival  of  the'Bl 
goods  on  the  12th  or  13th — he  is  not  sure  which. 
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(leoro'e  Gouin  says  that  the  goods  arrived  on  the  12th^  and 
Lyanient  was  on  the  piati'orni;  that  in  the  aiternooip  about  3 
o^clock,  the  two  plaintifts  saw  him  and  endeavoured  to  arrange 
with  him  to  cart  the  goods  for  them. 

Joseph  Gonin  says  that  he  saw  the  liquor  arrive.  The  plaintiffs 
met  him  and  asked  him  if  he  would  deliver  the  liquor.  This  was 
on  the  day  the  liquor  arrived.  He  saw  Dyament  on  the  station 
platform  on  the  afternoon  of  the  day  the  goods  arrived. 

I think  the  evidence  justifies  the  conclusion  that  both  plaintifts 
had,  on  the  12th  July,  knowledge  of  the  arrival  of  the  goods. 

That  brings  me  to  the  question : Had  the  plaintiffs,  after  the 
arrival  came  to  their  knowledge  on  the  12th,  and  before  the  theft 
of  the  goods  on  the  night  of  the  13th,  reasonable  time  and  oppor- 
tunity to  accept  delivery  ? The  plaintiffs  did  not  attempt  to  give 
any  evidence  going  to  shew  that  it  w'ould  be  unreasonable  to  expect 
them  to  take  delivery  on  the  12th  or  the  13th,  and  the  learned 
Judge  has  concluded  that  in  the  circumstances  a reasonable  time 
and  opportunity  to  take  delivery  had  elapsed  on  the  night  of  the 
13th.  I see  no  reason  for  differing  from  that  conclusion. 

I have  not  overlooked  Mr.  Wigle’s  contention  that  10  cases  of 
the  liquor  arrived  a day  after  the  arrival  of  the  other  50,  and 
therefore  stand  on  a different  and  better  footing.  But,  having 
arrived  at  the  conclusion  that  all  the  cases  arrived  on  the  12th, 
aiul  that  it  was  only  the  way-bill  for  the  10  that  was  delayed  until 
the  13th,  I am,  in  the  absence  of  evidence  to  shew  that  the  non- 
arrival  of  the  way-bill  would  have  prevented  delivery  on  the  12th, 
unable  to  find  that  these  10  cases  were  not  ready  for  delivery  on 
the  12th  July. 

In  the  view  I have  taken,  it  is  not  necessary  to  deal  with 
the  question  of  illegality  raised  and  considered  in  Major  v.  Can- 
adian Pacific  Railway  Co.  (1921),  51  O.L.E.  370,  67  D.L.E.  341. 
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Manitoba  Fkee  Peess  Co.  Limited  v.  Fort  Frances  Pulp  and 
Paper  Co.  Limited. 

Contract — Price  of  J^ewsprint  Paper  Fixed  t)y  Paper  Control  Tribunal 
— Legitimacy  of  Tribunal- — Sellers  Bound  by  Terms  of  Contract — 
Constitutional  Lam — War  Measures  Act,  1914,  5 Geo.  V.  cJi.  8,  sec.  6 
— “ Trade  and  Commerce  ” — British  North  America  Act,  sec.  91(2). 


A newsprint  paper  manufacturing  company  entered  into  contracts  with 
newspaper  publishers  to  supply  paper;  the  price  to  be  adjusted 
according  to  prices  fixed  by  the  Paper  Control  Tribunal.  This  tri- 
bunal was  created  by  the  Dominion  Government  in  pursuance  of  the 
provisions  of  the  War  Measures  Act,  1914,  5 Geo.  V.  ch.  8,  sec.  6,  and 
was  held,  by  the  trial  Judge,  Riddell,  J.,  to  have  been  constitutionally 
created  and  its  acts  intra  vires  and  valid. 

On  appeal,  it  was  held,  that  the  manufacturing  company,  having  entered 
into  contracts  to  supply  paper  at  prices  fixed  by  the  tribunal,  w^as 
bound  by  the  terms  of  the  contracts  whether  the  tribunal  was  legiti- 
mate or  not. 

Action  b}'  the  publishers  of  several  newspapers,  in  various 
places  in  Western  Canada,  against  an  incorporated  company  manu- 
facturing and  selling  newsprint  paper,  for  a declaration  that  the 
judgments  of  the  Paper  Control  Tribunal  of  the  18th  August,  1919, 
and  the  8th  July,  1920,  were  binding  on  the  defendants,  and  for 
payment  by  the  defendants  of  the  amounts  owing  to  the  plaintiffs 
respectively. 

Counterclaim  by  the  defendants  for  large  sums  of  money  alleged 
to  be  due  to  the  defendants,  upon  the  basis  of  the  market  price  of 
paper  at  various  dates  supplied  to  the  plaintiffs,  less  the  amounts 
already  paid  on  account  by  the  plaintiffs  respectively. 

• The  action  and  counterclaim  were  tried  by  Eiddell,  J.,  without 
a jury,  at  a Toronto  sittings. 

W.  N.  Tilley,  K.C.,  and  A.  J.  Thomson,  for  the  plaintiffs. 

I.  F.  Hellmuth,  K.C.,  for  the  defendants. 


March  9.  Eiddell,  J. : — It  is  unnecessary  to  set  out  in  detail 
the  pleadings  and  the  evidence  in  this  case — it  will  be  sufficient  to 
say  that  the  first  question  involved  is  the  legal  validity  of  certain 
orders  of  the  Paper  Controller,”  the  late  E.  A.  Pringle,  K.C.,  and 
the  Paper  Control  Tribunal.” 

While  the  facts  are  somewhat  complicated,  the  question  is  very 
simple:  the  answer  depending  upon  the  interpretation  to  be  placed 
upon  the  words  The  Eegulation  of  Trade  and  Commerce  ” in  the 
British  l^orth  America  Act,  1867,  sec.  91  (2). 

It  is  now  well  established  that  if  the  plain  object  of  an  Act  by 
the  Dominion  is  something  within  the  jurisdiction  of  the  Dominion 
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the  fact  that  it  may-  in  some  aspects  affect  property  and  civil  rights 
does  not  render  the  Act  ultra  vires. 

Moreover,  if  the  Dominion  have  regulative  power  over  any  class 
of  subjects,  it  may  exercise  such  power  through  any  agency  selected 
by  itself — the  power  of  the  Dominion  is  not  delegated,  and  the 
maxim  Delegatus  non  potest  delegare  ''  has  no  application.  I do 
not  need  to  cite  authorities — they  are  well  known. 

The  War  Measures  Act,  1914,  5 Geo.  Y.  ch.  8,  by  sec.  6 gave  the 
Governor  in  Council  power  to  do  or  authorise  such  acts  or  things 
and  make  such  orders  and  regulations  as  he  might  by  reason  of  the 
war  deem  advisable  in  respect  of  (e)  trading,  exportation,  impor- 
tation, production  and  manufacture.’^ 

Under  this  legislation  the  Governor  in  Council  saw  fit  to 
authorise  the  Minister  of  Customs  to  fix  the  quantity  and  price  of 
newsprint  paper  furnished  and  to  be  furnished  to  publishers  in 
Canada  by  the  manufacturers  from  the  1st  March,  1917,  to  the 
1st  June,  1917,  etc.;  and  imposed  a penalty  upon  any  one  dis- 
obeying the  Minister’s  orders  or  regulations. 

That  it  was  intended  by  the  statute  to  regulate  trade  and  com- 
merce to  the  extent  of  regulating  trading  . , . production  and 
manufacture  ” is,  to  my  mind,  plain.  There  was  no  such  interfer- 
ence with  what  cannot  properly  be  called  Trade  and  Commerce  ” 
as  in  In  re  Board  of  Commerce  Act,  1919,  and  Combines  and  Fair 
Prices  Act,  1919,  [1922]  1 A.C.  191,  60  D.L.R.  513;  and  I think 
that  there  can  be  no  doubt  of  the  validity  of  this  legislation. 

The  Governor  in  Council  in  effect  regulated  the  trading,  etc., 
so  far  as  it  consisted  in  paper,  etc.,  by  directing  those  concerned  to 
obey  the  orders  and  regulations  of  the  Minister:  I think  that  this 
was  perfectly  valid. 

When  Mr.  Pringle  was  appointed  on  the  16th  April,  1917,  to 
inquire  and  report,  his  powers  were  not  so  extensive  as  those  of  the 
Minister  of  Customs;  but  on  the  3rd  November,  1917,  he  was 
appointed  Controller  with  these  powers — from  that  time  his  regu- 
lations, etc.,  I think,  had  the  effect  of  a statute. 

The  same  considerations  apply  to  the  Paper  Control 
Tribunal  ” created  by  order  in  council  of  the  19th  September,  1918. 

I do  not  need  to  appeal  to  the  powers  which  must  (or  may)  be 
inherent  in  every  State  in  time  of  war  for  the  public  welfare  and 
safety;  because  I think  that  all  the  acts  of  Minister,  Controller, 
and  Tribunal  were  intra  vires  and  valid,  even  in  a state  of  pro- 
found peace. 

As  this  case  must  go  farther  for  decision  in  higher  Courts,  and 
as  the  principles  are  not  recondite  or  the  authorities  little  known, 
I do  not  think  it  necessary  to  write  in  extenso;  but  I have  read  and 
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careiully  considered  tlie  able  arguments  of  counsel  and  the  cases 
on  the  subject  in  our  Courts  and  in  the  Judicial  Committee. 

I understand  that  the  parties  can  agree  upon  the  proper  judg- 
ment. 

I direct  that  judgment  be  entered  in  accordance  with  this 
opinion — the  defendants  to  pay  the  costs. 

The  defendants  appealed  from  the  judgment  of  Riddell,  J. 

May  8.  The  appeal  was  heard  by  Meredith,  C.J.O.,  jMaclaren, 
Magee,  Hodgins,  and  Fergusoj^^  JJ.A. 

I.  F.  Hellmuth,  K.C.,  for  the  appellants. 

W.  N.  Tilley,  K.C.,  and  C.  F.  H.  Carson,  for  the  plaintiffs,  re- 
spondents, and  Ediuard  Bayly,  K.C.,  for  the  Attorney-General  for 
Ontario,  were  not  called  upon. 

At  the  conclusion  of  the  argument  foi‘  the  appellants,  the 
judgment  of  the  Court  Avas  delivered  by  Meredith,  C.J.O.  : — Paper 
was  supplied  to  the  respondents  on  the  terms  that  the  price  was 
provisional,  to  be  adjusted  according  to  prices  fixed  by  the  tri- 
bunal.’’ 'No  matter  what  the  means  were  by  Avhich  the  appellants 
Avere  forced  to  take  those  terms,  they  entered  into  contracts  for  the 
supply  of  paper  at  these  prices.  HaAdng  entered  into  the  contracts, 
they  could  not  escape  from  them,  but  Avere  bound  to  adhere  to  them, 
Avhether  the  tribunal  Avas  legitimate  or  not. 

It  is  not  necessary  to  consider  the  constitutional  question  dealt 
Avith  by  the  trial  Judge. 

Apperd  dism  issed  will}  costs. 


[MIDDLETON.  J.]  i 

Morris  v.  Haaiilton  Radial  Electric  Railway  Co. 

Negligence — Collision  of  Automohile  and  Trolley  Car  on  Highway — 
Injmy  to  Automobile  and  Persons  in  it — Responsibility  for  Col- 
dision  — Evidence  — Findings  of  Jury — Meaning  of — Concurrent 
Negligence. 

In  an  action  for  damages  for  injury  sustained  by  the  plaintiff  by  reason 
of  a collision  of  his  automobile  with  a trolley  car  of  the  defendants 
upon  a highway,  it  appeared  that  the  plaintiff,  hearing  no  sound 
indicating  that  a trolley  car  was  approaching,  drove  slowly  toward 
the  tr£  ck  without  looking,  and  just  as  he  got  upon  the  track  was 
struck  by  the  trolley  car.  The  automobile  was  at  all  times  under 
control  and  could  at  any  time  have  been  stopped  within  a foot  or  so. 
The  motorman  saw  the  plaintiff  coming,  but  supposed  that,  as  the 
automobile  was  going  slowly,  it  was  not  the  plaintiff’s  intention  to 
cross  until  the  trolley  car  had  passed.  As  soon  as  the  motorman 
realised  the  danger  he  attempted  to  stop,  but  it  was  too  late.  He 
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did  not  whistle,  at  any  rate  until  too  late.  The  jury,  in  answer  to 
questions,  found  that  the  motorman  was  negligent,  in  that  he  should 
have  given  proper  warning,  that  he  was  running  too  fast  and  could 
not  control  his  car  on  account  of  the  condition  of  the  rails;  that  the 
accident  was  contributed  to  by  the  plaintiff’s  negligence,  in  that  he 
should  have  been  more  careful  in  approaching  the  street;  that  the 
motorman,  after  he  saw  or  ought  to  have  seen  that  the  plaintiff  was 
in  danger,  did  not  do  all  he  could  to  avert  an  accident — he  should 
have  blown  his  whistle  after  he  had  seen  the  plaintiff  within  100  feet 
from  the  accident.  To  the  question,  “Was  the  motorman  unable  to 
prevent  the  accident  by  anything  which  he  had  negligently  done  or 
omitted  before  he  became  aware  that  the  plaintiff  was  in  danger? 
If  so  wherein  was  he  at  fault?’’  the  answer  was,  “ Excessive  speed 
accordi)ig  to  the  condition  of  the  rails.”  And  to  the  question,  “ After 
the  plaintiff  became  aware  or  ought  to  have  become  aware  that  there 
was  danger,  did  he  do  all  that  he  ought  to  have  done  to  avert  the 
accident?”  the  jury  answered,  “ Should  have  been  on  look-out  for 
cars:”— 

Held,  that  the  answers  amounted  to  a finding  of  concurrent  negligence; 
and  the  action  failed. 

British  Columhi^i  ElecU'ic  Railway  Go.  Limited  v.  Loach,  [1916]  1 A.C. 
719,  explained. 
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Action  for  damages  for  sustained  b}-  the  plaintiff  by 

reason  of  a collision  of  his  automobile  with  an  electric  railway 
(trolley)  car  of  the  defendants,  on  the  38th  xingust,  1930,  on  Bur- 
lington Beacli. 


January  16.  The  action  was  tried  by  jMiddleton,  J.,  and  a 
jury,  at  Hamilton. 

8.  F.  Washington,  K.C.,  for  the  plaintiff. 

71.  L.  McCarthy,  K.C.,  for  the  defendants. 

March  9.  Middleton,  J.  : — The  question  now  is,  whether  the 
plaintiff  can  recover  upon  the  answers  of  the  jury. 

To  understand  these  answers  it  is  necessary  to  set  out  the  facts 
surrounding  the  occurrence,  and  this  can  be  done  without  entering 
into  the  discussion  of  any  controversial  matter. 

The  railway  runs  along  the  Beach  road.  The  plaintiff’s  house 
is  situate  at  the  corner  of  a little-used  road  crossing  the  Beach  road 
at  right  angles.  This  road  runs  beside  the  plaintiff’s  residence  to 
the  lake.  His  garage  is  in  the  rear  of  his  house  and  is  entered 
from  this  road.  On  the  morning  in  question  the  plaintiff  took  his 
car,  a closed  limousine,  from  the  garage,  and,  driving  it  up  this 
street,  stopped  at  the  side  door  of  his  house  and  called  for  his  wife. 
After  lielping  her  into  the  car,  he  entered,  and,  hearing  no  sound 
indicating  that  a trolley  car  was  approaching,  he  drove  very  slowly 
toward  the  track  without  looking,  and  just  as  he  got  upon  the  track 
he  was  struck  by  the  trolley  car.  His  automobile  was  wrecked,  his 
wife  was  killed,  and  he  was  severely  injured.  The  automobile  wa.s 
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at  all  times  under  perfect  control  and-  could  have  at  any  time  been 
stopped  in  a foot  or  so.  The  motorman  saw  him  coming,  but  sup- 
posed that,  as  the  automobile  was  going  so  slowl}^,  it  was  not  the 
plaintiff^s  intention  to  go  on  the  track  until  the  trolley  car  had  gone 
past.  As  soon  as  the  motorman  realised  the  danger  he  attempted 
to  stop,  but  it  was  too  late.  He  did  not  whistle,  at  any  rate  until 
too  late. 

The  jury  have  answered  the  questions  put  to  them  as  follows: — 

1.  ^‘Was  the  accident  to  the  plaintiff  caused  by  the  negligence 
of  the  defendants^  motorman  ? A.  Yes. 

2.  What  negligence  do  you  find  ? A.  Should  have  given 
proper  warning.  Eunning  too  fast  and  could  not  control  his  car 
on  account  of  the  condition  of  the  rails. 

3.  Was  the  accident  caused  or  contributed  to  by  the  plaintiff ^s 
own  negligence?  A.  Yes,  contributed  to. 

4.  What  negligence  do  you  find?  A.  Should  have  been  more 
careful  in  approaching  the  street. 

5.  After  the  motorman  saw  or  ought  to  have  seen  that  the 
plaintiff  was  in  danger,  did  he  do  all  he  could  to  avert  an  accident  ? 
If  not,  wherein  was  he  at  fault?  A.  No.  He  should  have  blown 
whistle  after  he  had  seen  the  plaintiff  within  one  hundred  feet 
from  the  accident. 

6.  Was  the  motorman  unable  to  prevent  the  accident  by  reason 
of  anything  which  he  had  negligently  done  or  omitted  before  he 
became  aware  that  the  plaintiff  was  in  danger  ? If  so  wherein  was 
he  at  fault  ? A.  Excessive  speed  according  to  the  comdition  of  the 
rails. 

7.  " After  the  plaintiff  became  aware  or  ought  to  have  become 
aware  that  there  was  danger,  did  he  do  all  that  he  ought  to  have 
done  to  avert  the  accident?  A.  Should  have  been  on  look-out  for 
cars. 


8.  ‘^Damages?  A.  $5,000.^^ 

On  these  answers  the  defendants  ask  for  judgment,  contending 
that  the  findings  shew  that  the  plaintiff  was  guilty  of  contributory 
negligence,  which  continued  down  to  the  moment  of  the  impact. 
The  plaintiff,  on  the  other  hand,  contends  that  there  was  only  one 
act  of  negligence  on  his  part— failure  to  look  for  approaching  cars; 
and,  even  if  this  continued  to  the  end,  it  affords  no  defence,  in  view 
of  the  defendants’  negligence  found. 

Put  in  another  way,  the  argument  is  this.  G-ranted  that  I was. 
negligent  in  attempting  to  cross  the  track  without  looking,  and 
with  my  whole  attention  concentrated  upon  the  operation  of  the 
automobile,  this  is  no  excuse  for  your  refraining  from  sounding 
your  whistle,  which  might  have  roused  me  from  m}^  condition  of. 
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peril  while  yet  there  was  time,  nor  does  it  excuse  yon  from  rnnning  Middleton,  J. 

3^our  car  at  an  excessive  speed  over  this  crossing  when  yon  knew  1922. 

the  rail  was  bad/^  

Morris 

To  this  the  defendants  reply.  No  matter  how  careless  we  were  v. 
yon  also  were  careless,  for  yon  conld  have  avoided  the  accident  had 
3^on  had  any  regard  for  yonr  dnty  to  be  careful,  for  yon  conld  have  Bxectric 
stopped  yonr  car  at  any  moment  until  yon  actnally  went  on  the 
track,  when  onr  car  conld  not  have  been  10  feet  from  yon,  and  was 
plainly  a sonrce  of  danger.^^ 

I cannot  convince  myself  that  these  answers  do  not  amonnt  to 
a finding  of  concnrrent  negligence.  The  first  two  find  negligence 
on  the  part  of  the  defendants  and  the  next  two  contributory  negli- 
gence by  the  plaintiff  as  the  cause  of  the  accident.  The  last  answers 
find  that  both  were  negligent  after  each  knew  or  ought  to  have 
known  of  the  danger. 

The  decision  of  the  Privy  Council  in  British  Columbia  Electric 
Railway  Co.  Limited  v.  Loach,  [1916]  1 A.C.  719,  23  D.L.E.  4, 
does  not  help  the  plaintiff — in  fact  it  is  fatal  to  him.  Lord  Sumner 
says  (p.  722)  : — 

Clearly  if  the  deceased  had  not  got  on  to  the  line  he  would 
have  suffered  no  harm  in  spite  of  the  excessive  speed  and  the  defec- 
tive brake,  and  if  he  had  kept  his  eyes  about  him  he  would  have 
perceived  the  approach  of  the  car  and  would  have  kept  out  of  mis- 
chief. If  the  matter  had  stopped  there  his  administrators^  action 
must  have  failed,  for  he  would  certainly  have  been  guilty  of  con- 
tributory negligence.  He  would  have  owed  his  death  to  his  own 
fault,  and  whether  his  negligence  was  the  sole  cause  or  the  cause 
jointly  with  the  railway  company's  negligence  would  not  have 
mattered.” 

On  the  answers  of  the  jury  in  that  case  the  deceased  was  in  no 
way  to  blame  after  the  condition  of  peril,  but  the  railway  com- 
pany was,  not  because  the  motorman  failed  in  his  duty,  but  because 
his  endeavours  were  of  no  avail  by  reason  of  antecedent  negligence 
on  the  part  of  the  company. 

Eightly  understood,  the  Loach  case  does  not  in  any  way  destroy 
the  doctrine  of  contributory  negligence,  but  demonstrates  that  not- 
withstanding contributory  negligence  there  is  liability  not  only 
where  there  is  subsequent  negligence  on  the  part  of  the  defendant 
but  also  where  the  defendant  is  prevented  from  avoiding  the  acci- 
dent by  reason  of  earlier  negligence  which  makes  all  subsequent 
endeavours  to  avoid  the  accident  futile.  This  is  Pollock’s  view  of 
the  effect  of  the  decision:  Torts,  11th  ed.,  p.  468. 

In  Neenan  v.  Hosford,  [1920]  2 I.R.  258,  it  is  pointed  out  that 
Lord  Sumner’s  decision  is  based  upon  his  view  that  the  contribu- 
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tory  negligence  of  the  deceased  was  spent  while  the  car  was  still  50 
yards  away. 

In  the  case  in  hand,  liad  Morris  done  what  Lord  Sumner 
thought  was  the  duty  of  one  approaching  the  tracks  of  a railway, 
kept  his  eyes  about  him,’’  he  must  have  seen  the  car,  and  he 
admits  that  he  could  up  to  the  last  moment  have  stopped  instantly 
— and  he  would  have  kept  out  of  mischief.” 

I think  the  action  fails. 

If  an  appeal  is  had  from  this  decision,  I can  see  no  reason  for 
the  parties  being  put  to  the  expense  of  a full  transcript  of  the 
evidence.  Mr.  Morris  tells  the  whole  story. 

[An  appeal  from  the  judgment  was  set  down  for  hearing,  but  was  not 
heard  during  1922.] 


[MIDDLETON.  J.] 

Bremner  V.  Bleakley. 

Land — Ritfhts  of  Landowners  — Invasion  of  — Beach-lots— Excavation 
and  Kemoval  of  Sand — Shifting  of  Sand  from  Neighfbours'  Lands 
into  Hole  Made  hy  Excavators — Operation  of  Mature  Aided  hy 
Wron gful  Acts — Injunction — Damages. 

Shifting  sand  composing  the  beach  of  a lake  is  land  owned  by  the 
proprietors  of  lands  bordering  on  the  lake.  When  shifted  by  the 
operation  of  nature,  none  can  complain,  but  when  any  individual 
undertakes  for  his  own  profit  to  intervene  and  aid  nature  he  violates 
his  neighbour’s  property-right. 

Where  the  defendants  excavated  and  removed  sand  from  their  lands, 
and  the  result  was  that  the  sand  shifted  from  the  parts  of  the  beach 
owned  by  neighbours  into  the  hole  made,  thus  replacing  at  the 
neighbours’  expense  the  sand  removed  by  the  defendants,  the  neigh- 
bours were  held,  entitled  to  an  injunction  and  damages. 

Cleland  v.  Berherick  (1915-16),  34  O.L.R.  636,  36  O.LR.  357,  followed. 

Action  for  an  injunction  and  damages  in  respect  of  the  wrong- 
ful removal  by  the  defendants  of  sand  from  their  lands,  thereby 
injuring  the  neighbouring  lands  of  the  plaintiffs. 

January  25,  26,  and  2T.  The  action  was  tried  by  Middleton, 
J.,  without  a jury,  at  Hamilton. 

S.  F.  Washington,  K.C.,  for  the  plaintiffs. 

C.  F.  Bell,  K.C.,  M.  J.  O’Reilly,  K.C.,  and  C.  V.  Langs,  for 
the  defendants. 

March  9.  Middleton,  J. : — Both  the  plaintiffs  and  defendants 
own  lands  on  Van  Wagner’s  Beach,  Hamilton.  The  plaintiffs  claim 
that  they  have  been  damaged  hv  the  removal  of  sand  bv  the  defend- 
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ants  from  their  lands.  This  sand  is  sold  at  $1  per  load,  the  pur- MkMletoin,  J. 
chaser  doing  the  teaming,  and  the  action  of  the  wind  and  wave  19^, 
soon  replaces  to  some  extent  the  excavation  made.  The  plaintiffs 
contend  that  the  replacement  is  at  the  expense,  in  whole  or  in  part,  v. 
of  the  neighbours,  as  the  sand  shifts — particularly  during  a storm;  Rleakley. 
and  that,  while  some  may  be  carried  from  the  lake-bed,  the  result 
of  the  continued  removal  is  the  destruction  of  the  beach  as  a whole. 

The  evidence  throughout  is  most  conflicting,  but  I am  convinced 
that  there  has  been  much  more  sand  removed  than  the  clel'endants 
admit.  Serious  damage  has  accrued  to  the  plaintiff  Bremner  from 
the  defendants^  action,  and  some  damage  to  the  plaintiff  Corey. 

No  good  purpose  would  be  served  by  any  attempt  to  go  through 
the  evidence  in  detail.  There  was  much  theoretical  evidence  as  to 
what  could  and  what  could  not  take  place.  I attach  more  weight 
to  what  was  seen  by  the  men  watching  the  storms. 

The  theoretical  evidence  must  also  be  discounted,  because  it  did 
not  regard  the  action  of  the  wind  upon  the  body  of  the  surface- 
water  as  a whole.  The  water  would  be  driven  to  the  west,  and  the 
current  along  the  beach,  which  is  curved,  would  depend  upon  other 
factors  than  those  discussed. 

In  Cleland  v.  Berherich  (1915),  34  O.L.R.  63G,  25  D.L.R.  583, 
affirmed  (1916),  36  O.L.R.  357,  29  D.L.R.  72,  I had  to  consider  a 
similar  situation.  I there  held  that  the  owner  of  land  had  the 
right  to  have  it  left  in  its  natural  plight  and  condition,  and  that 
it  was  a wrongful  act  on  the  part  of  another  landowner  so  to  facili- 
tate the  action  of  natural  forces  as  to  interfere  with  the  enjoyment 
of  the  land  in  its  original  condition.  Lateral  support  is,  in  my 
view,  only  one  application  of  a wide  principle.  There  by  excava- 
tion the  force  of  gravity  operates  to  the  prejudice  of  the  neighbour. 

Here  the  excavation  results  in  the  shifting  of  the  sand  from  the 
remaining  beach  into  the  hole  made.  In  appeal  the  same  view  is 
taken:  The  displacement  was  the  result  of  the  appellant’s  act, 

combined  with  the  operation  of  natural  laws”  (36  O.L.R.  at  p. 

361). 

Some  cognate  subjects  are  discussed  in  an  instructive  article  in 
17  Columbia  Law  Review,  p.  382,  dealing  with  the  limitations  of 
the  reasonable  enjoyment  of  one’s  own  property  by  reason  of 
damage  done  to  a neighbour. 

The  Beach  Protection  Act,  R.S.O.  1914,  ch.  244,  sec.  4,  as 
amended  in’ 1920  by  10  & 11  Geo.  V.  ch.  91,  recognises  the  evil 
and  prohibits  the  removal  of  sand  from  a beach  in  any  vessel  or 
other  transport  by  water,”  but  singularly  does  not  restrain  removal 
in  any  other  way. 
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The  defendants  and  others  along  the  beach  seem  to  regard  the 
phenomenon  as  akin  to  the  widow^s  crnse,  and  fail  to  realise  the 
fundamental  dishonesty  of  their  conduct.  This  shifting  sand  is 
not  the  property  of  no  one,  waiting  for  some  one  to  appropriate  it. 
It  is  all  land  owned  by  the  different  proprietors  along  the  beach. 
When  shifted  by  the  operation  of  nature,  none  can  complain,  but 
when  -any  individual  undertakes  for  his  own  profit  to  intervene 
and  aid  nature  he  violates  his  neighbour’s  property-right. 

I think  there  should  be  an  injunction  against  both  defendants. 

It  is  not  easy  to  say  how  much  should  be  awarded  by  way  of 
damages.  The  defendants  are  not  joint  tort-feasors.  Each  must 
pay  for  his  own  wrongdoing.  Corey  has  been  damnified  but  slightly, 
and  I cannot  fix  an  amount  which  I could  feel  satisfied  arose  from 
the  acts  of  these  defendants,  though  I am  satisfied  he  has  sustained 
substantial  injury.  So  far  as  Bremner  is  concerned,  he  has  been 
more  seriously  injured,  and  yet  some  injury  may  have  been  done 
by  others.  I am  going  to  award  him  a sum  so  much  within  the 
mark  that  the  defendants  cannot  complain.  It  may  be  his  misfor- 
tune that  he  cannot  fix  his  damages  at  a larger  sum — I award  him 
$200  against  each  defendant — $400  in  all. 

I also  give  the  plaintiffs  their  costs  upon  the  Supreme  Court 
scale. 

The  situation  and  temptation  are  not  new: — 

The  walrus  and  the  carpenter 

Were  walking  close  at  hand: 

“ They  wept  like  anything  to  see 
“ Such  quantities  of  sand : 

^ If  this  were  only  cleared  away,’ 

They  said,  ^ it  would  be  grand.’ 

If  seven  maids  with  seven  mops 
^ Swept  it  for  half  a year, 

^ Do  you  suppose,’  the  walrus  said, 

^ That  they  could  get  it  clear  ?’ 

^ I doubt  it,’  said  the  carpenter, 

And  shed  a bitter  tear.” 

This  sand  at  $1  per  load  no  doubt  looked  grand  ” — the  result 
may  cause  the  bitter  tear.” 
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[MIDDLETON,  J.] 

Re  Warren. 

Will — Co7>Mruction — Compcm'i/shares  Held  l)y  Testator-  at  Twie  Will 
Made- —For^nation  of  New  Company  aftei'  Making  of  Will  and 
befoi’r.  Death  of  Testator — Transfer  of  Assets  to — Testator  Acquir- 
ing Shares  in  New  Coyapany,  but  Retaining  Valueless  Shares  in 
Old  Company — Specific  Disposition  Made  in  Will  of  Shares  in 
Original  Company — Whether  Applicable  to  Shares  in  New  Com- 
pany-Will Speaking  from  Death — Wills  Act,  sec.  27  (1)  — Absence 
of  Ambiguity  in  Will. 

The  testator  made  his  last  will  in  January,  1911,  and  died  in  April, 
1915.  At  the  time  the  will  was  made,  the  testator  was  the  holder  of 
shares  in  an  industrial  company,  and  he  directed  that  these  shares 
should  he  held  in  trust  for  the  benefit  of  his  widow  during  her  life 
and  after  her  death  should  go  to  his  children.  All  the  estate,  other 
than  these  shares,  was  given  to  the  widow  absolutely.  In  December, 
1912,  a new  company  was  incorporated,  to  which  all  the  assets  of 
the  original  company  were  transferred,  and  the  shares  of  the  new 
company  were  distributed  among  the  shareholders  in  the  original 
company.  In  this  way  the  testator  became  possessed  of  shares  in  the 
new  company,  which  were  of  substantial  value,  but  yet  retained  his 
shares  in  the  original  company,  ■which  had  no  real  value.  In  the  will 
it  was  expressly  stated  that  it  should  operate  upon  the  shares  of  the 
company — which  meant  of  course  the  original  company — which  he 
might  hold  at  the  time  of  his  death;  — 

Held,  that  the  shares  in  the  new  company  passed  to  the  widow  abso- 
lutely under  the  general  gift. 

Section  27  (1)  of  the  Wills  Act,  R.S.O.  1914,  ch.  120,  applied. 

This  was  not  the  case  of  property  existing  at  the  date  of  the  will  being 
transmuted  into  other  property  between  the  date  of  the  will  and  the 
testator’s  death — the  shares  in  the  old  company  still  existed,  though 
they  had  no  real  value.  There  was  no  ambiguity  in  the  will,  when 
that  document  alone  was  looked  at,  as  it  should  be. 

Higgins  v.  Dawson,  [1902]  A.C.  1,  followed. 

Motion  by  the  executors  of  the  will  of  Trumbull  Warren,  de- 
ceased, for  an  order  determining  a question  arising  in  the  adminis- 
tration of  the  estate,  as  to  the  true  meaning  and  effect  of  the  will. 

January  14.  The  motion  was  heard  by  Middleton,  J.,  in  the 
Weekly  Court,  Toronto. 

R.  C.  H.  Cornels,  K.C.,  for  the  executors.  " 

Wallace  Nesbitt,  K.C.,  for  the  infant  children. 

I.  F.  Hellmutli,  K.C.,  for  the  widow. 

March  11.  Middleton,  J. : — The  late  Trumbull  Warren  died 
on  the  20th  x4.pril,  1915.  His  will,  bearing  date  the  9th  January, 
1911,  has  been  duly  admitted  to  probate. 

He  left  him  surviving  his  widow,  who  has  since  remarried,  and 
three  infant  children. 


1922. 
March  11 
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At  the  time  ot  his  death,  the  testator  was  the  owner  of  a large 
number  of  shares  in  Gutta  Percha  and  Rubber  Limited,  a company 
incorporated  by  a charter  issued  under  the  Dominion  Companies 
Act,  bearing  date  the  11th  December,  1912.  It  will  be  observed 
that  this  company  was  incorporated  after  the  date  ot‘  the  testa tor^s 
will. 

The  testator’s  father,  Harry  Dorman  AVarren,  died  on  the  10th 
April,  1909.  At  the  time  of  his  death,  he  was  the  owner  of  a 
large  majority  of  the  shares  in  the  capital  stock  of  the  Gutta  Percha 
and  Rubber  Manufacturing  Company  of  Toronto  Limited,  a cor- 
poration incorporated  under  the  laws  of  the  Province  of  Ontario, 
by  charter  dated  the  2Gth  February,  1887.  By  his  will,  dated  the 
4th  April,  1904,  the  testator  (H.  D.  AA^arren)  appointed  his  widow 
his  sole  executrix,  and  gave  her  and  those  succeeding  her  in  the 
trust  very  wide  powers  and  discretions  with  respect  to  his  holdings 
in  this  company.  Upon  his  son  Trumbull  attaining  full  age  he  ivas 
to  succeed  to  the  trust  if  the  testator’s  wife  should  then  be  dead ; and 
the  e\  ident  intention  was  that  this  stockholding  should  be  conserved 
for  the  benefit  of  the  testator  and  of  his  children. 

AAdien,  as  a matter  of  policy,  the  new  company  was  incorporated, 
all  the  assets  of  the  old  company  were  transferred  to  it,  and  the 
shares  of  the  new  company  were  distributed  among  the  shareholders 
in  the  old  company,  and  in  this  way  Trumbull  Warren  became 
possessed  of  a large  number  of  shares  in  the  new  company,  which 
are  of  very  substantial  value,  but  he  yet  retained  the  shares  in  the 
old  company,  which  had  no  real  value,  and  are  a mere  empty  shell, 
the  kernel  being  represented  by  the  stock  held  in  the  new  company. 

At  the  date  upon  which  the  will  was  drawn  and  executed,  none 
of  the  transactions  between  the  two  companies  had  taken  place,  the 
new  company  had  not  then  been  incorporated,  and  the  testator, 
dealing  with  the  stock  in  the  old  compaii}^,  directed  that  it  should 
be  held  in  trust  substantially  for  the  benefit  of  his  widow  during 
her  life,  and  upon  her  death  it  should  pass  to  his  children.  This 
will  refers  to  the  will  of  the  father,  and  it  contains  elaborate  pro- 
visions for  the  conservation  of  this  stock  and  the  carrying  out  of 
the  general  desire  of  the  father  as  expressed  in  his  will.  All  the 
testator’s  estate,  other  than  this  stockholding,  is  given  to  the  widow 
absolutely.  i 

The  question  submitted  is,  whether  the  shares  of  the  testator  in  , 
the  new  company  pass  to  the  widow  under  this  general  gift,  or 
whether  the  provisions  in  the  will  dealing  with  the  stock  in  the- 
old  company  are  to  be  taken  as  applicable  to  the  stock  in  the  new 
company^,  so  as  to  exclude  that  stock  from  the  gift  to  the  widow. 
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This  is  not  the  case  of  property  existing  at  the  date  of  the  will  Middleton,  J. 
being  exchanged  for  or  transmuted  into  other  property  between 
the  date  of  the  will  and  the  testator^s  death.  The  shares  in  the  old 
company  still  exist,  although  a thing  of  no  value. 

The  testator  by  his  will  in  this  case,  in  the  clauses  deahng  with 
the  stock,  expressly  states  that  his  will  is  to  operate  upon  the 
shares  in  the  old  company  which  he  holds  at  the  time  of  his  death. 

In  the  argument,  Mr.  Hellmuth  laid  great  stress  upon  this,  but  to 
me  it  has  not  such  significance  as  he  gave  it. 

The  provision  of  the  Wills  Act,  E.S.O.  1914,  ch.  120,  sec.  27  (1), 
that  every  will  shall  be  construed,  with  reference  to  the  real  estate 
and  personal  estate  comprised  in  it,  to  speak  and  take  effect  as  if 
it  had  been  executed  immediately  before  the  death  of  the  testator, 
unless  a contrary  intention  appears  hy  the  will,  is  to  me  the  govern- 
ing factor.  The  effect  of  this  section,  it  has  been  determined,  is 
that  the  will  is  to  be  read  as  though  the  testator  had  read  it  immedi- 
ately before  his  death  and  had  said,  I am  content  to  have  this 
regarded  as  my  last  will,  and  it  truly  expresses  my  intention  as  to 
my  estate.^’ 

The  case  of  Higgins  v.  Dawson,  [1902]  A.C.  1,  establishes  that 
it  is  the  duty  of  the  Court  in  attempting  to  construe  the  will  to 
look  at  the  document  and  the  document  alone,  and  to  gather  from 
it  the  testator’s  intention,  and  that  the  Court  errs  if  it  attempts  to 
give  to  the  words  used  something  other  than  their  natural  meaning 
by  reason  of  acquainting  itself  with  the  property  of  the  testator 
and  attempting  to  form  an  opinion  as  to  what  the  testator  meant  or 
ought  to  have  meant,  by  presuming  an  intention  which  would 
appear  to  be  reasonable  in  the  light  of  these  circumstances.  If 
that  rule  is  given  full  effect,  I can  find  no  kind  of  ambiguity  in 
this  will.  All  the  elaborate  provisions  it  contains  in  connection 
with  the  stockholding  refer  plainly  and  unambiguously  to  the 
worthless  stock  in  the  old  company.  Did  I not  know  the  history, 
roughly  outlined,  I could  have  no  idea  that  there  was  in  the  will 
any  ambiguity;  it  is  only  from  the  history,  which  shews  that  the 
stock  dealt  with  is  a thing  of  no  value — and  the  unmentioned  stock 
which  forms  part  of  the  residue  is  a thing  of  great  value — that  I 
am  led  to  suspect  that  the  will  as  written  may  not  truly  express  the 
testator’s  intentions. 

In  the  case  referred  to,  Lord  Halsbury,  referring  to  the  corre- 
sponding section  of  the  English  Wills  Act,  says  (p.  7)  : — 

"With  whatever  purpose,  or  in  respect  of  whatever  supposed 
defect  in  the  law,  that  section  was  enacted,  I can  only  say  that  the 
language  there  seems  to  me  plain  and  unambiguous — that  I am  to* 

9 — 52  O.L.B. 
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Middleton,  J.  construe  this  will  as  if  the  condition  of  things  to  which  it  refers  was 
JjpTT  that  immediately  before  the  testator^s  death.  I do  not  believe  that, 
— - for  any  such  purpose  as  is  now  contended,  you  have  any  right  to  go 

Re  Wabren.  history  of  the  testator^s  property  and  see  when  he  came 

into  possession  of  it.  My  Lords,  I say  that  by  way  of  protest 
against  the  construction  proposed  to  be  placed  upon  that  section 
of  the  Wills  Act:  but,  for  the  purposes  of  this  case,  it  is  enough  to 
say  that  I think  that,  in  this  particular  will,  the  language  is  plain 
and  unambiguous,  and  that  for  no  such  purpose  as  has  been  sug- 
gested to  your  Lordships  could  you  go  into  external  circumstances.’^ 
Lord  Shand  expresses  his  complete  concurrence,  and  adds 
(p.  9) 

Under  the  statute  the  will  speaks  as  at  the  date  of  the  death, 
and  the  amount  and  nature  of  the  estate  must  be  regarded  as  at 


that  date,  and  not  at  a date  three  or  four  years  before,  when  the 
estate  might  have  been  different  altogether.” 

Lord  Davey  agrees.  He  says  (p.  11)  : — 

“ To  admit  sueh  evidence  as  has  been  tendered  in  this  case 
would,  in  my  opinion,  be  contrary  to  sec.  24  of  the  Wills  Act.  which 
bids  us  construe  a will  as  if  it  were  made  immediately  before  the 
testator’s  death.  Not  only  would  it  be  contrary  to  that  section, 
but  in  my  opinion  it  would  also  be  contrary  to  the  general  prin- 
ciples which  guide  the  Courts  in  the  constructions  of  wills  and  of 
other  instruments  as  well.” 

Lord  Brampton  gnd  Lord  Roberston  also  concur. 

Accepting  this  principle  in  its  entirety  and  excluding  historical 
evidence,  there  is  no  kind  of  difficulty  in  understanding  the  pro- 
visions of  the  will.  The  only  difficulty  that  I can  find  is  in  under- 
standing v/hy  the  testator,  who  must  be  presumed  to  have  known 
the  law,  did  not  change  his  will  after  the  company  transactions  of 
1912.  The  law  gives  me  no  right  to  make  a new  will  for  him — I 
can  only  interpret  the  will  which  he  did  make  in  the  mode  directed 
by  the  statute. 

The  question  is  very  different  from  that  discussed  in  many  of 
the  cases,  where  at  the  testator’s  death  the  thing  accurately  de- 
scribed and  existing  at  the  date  of  the  will  has  ceased  to  exist,  and 
the  Court  is  called  upon  to  determine  whether  something  existing 
at  the  death,  but  not  accurately  described,  passes  by  the  will. 

A declaration  will  therefore  be  made  that  the  widow  is  entitled 
to  these  shares  absolutely.  The  costs  of  all  parties  may  come  out 
of  the  estate ; those  of  the  trustees  and  Official  Guardian  as  between 
solieitor  and  client. 


Lii.]  ONTAEIO  LAW  EEPOETS. 

[IN  BANKRUPTCY.] 

Ee  Sapera  Tobacco  Co.  Limited. 

Bankruptcy — General  Assignment  of  Book-deMs  hy  Debtor  to  Bank — ■ 
Subsequent  Authorised  Assignment  under  Bankruptcy  Act  — 
Motion  by  Trustee  to  Set  aside  Bank's  Assignment — Registration 
not  required  in  Ontario — Bankruptcy  Act,  sec.  fiO  (J)  {11  & 12 
Geo.  V.  ch.  17,  sec.  25) — Appiicaiion  and  Meaning  of — Sec.  2 (k) 
and  {aa)  {11  cG  12  Geo.  Y.  ch,  17,  sec.  5) — ‘■'Person'' — "Corpora- 
tion ” — Exemption  of  Incorporated  Batiks. 

The  meaning  of  sec.  30  of  the  Bankruptcy  Act,  as  amended  by  the 
Act  of  1921,  11  & 12  Geo.  V.  ch.  17,  sec.  25,  is  that  it  is  necessary,  in 
order  to  hold  a general  assignment  of  book- debts  against  a trustee 
in  bankruptcy,  that  there  shall  be  compl  ance  with  such  prov.ncial 
statutes  as  require  registration  of  such  an  assignment. 

An  incorporated  company,  in  September,  1920,  made  an  assignment  to 
an  incorporated  bank  of  all  its  book-deb  s then  due  or  accruing  due 
or  thereafter  to  become  due,  as  coUateral  security  for  all  present  or 
future  indebtedness  of  the  company  to  the  bank.  In  May,  1921,  the 
company  made  an  assignment  under  the  Bankruptcy  Act  to  an 
authorised  trustee.  The  transactions  were  all  in  Ontario:  — 

Held,  that  the  assignment  to  the  bank  was  a general  assignment  of 
book-debts  within  the  meaning  of  sec.  30,  but  was  valid. 

The  omission  from  the  amended  section,  subsec.  1,  of  the  words  “to 
any  other  person,”  considered  in  the  light  of  the  definition  of 
“person”  in  para,  {aa)  of  sec.  2,  as  amended  by  11  & 12  Geo.  V.  ch. 
17,  sec.  5. 

There  being  no  Ontario  law  requiring  reg  stration  of  general  assign- 
ments of  book-debts,  sec.  30  was  not  applicable. 

By  sec.  2 (7c)  of  the  Bankruptcy  Act,  “corporation”  does  not  include 
“incorporated  banks;”  and  quaere,  whether  the  words  “ to  any  other 
person  ” in  sec.  30,  as  originally  enacted,  were  intended,  by  virtue 
of  the  definitions  of  “ person  ” and  “ corporation,”  to  exempt  banks 
from  the  effect  of  sec.  30;  but  it  was  imma^crml  whether  banks  were 
intended  to  be  exempted  by  the  original  sect  on  or  not — in  its 
amended  form  there  was  nothing  in  the  language  of  the  section  to 
indicate  that  banks  were  to  be  exempt  if  the  provisions  of  the  section 
were  otherwise  appT.cable  in  the  particular  Province  in  which  the 
transaction  took  place. 

Motion  by  the  trustee  in  bankruptcy  of  the  above  named  com- 
pany, under  an  assignment  made  to  him  on  the  30th  May,  1921, 
to  set  aside  an  assignment  of  book-debts  made  by  the  company  to 
the  Eoyal  Bank  of  Canada. 

December  30,  1921.  The  motion  was  heard  by  Orde,  J.,  in 
Chambers. 

Norman  A.  Keys,  for  the  trustee. 

D.  Inglis  Grant,  K.C.,  for  the  Eoyal  Bank  of  Canada. 

March  11,  1922.  Orde,  J. : — This  motion  brings  up  for  decision 
a question  which  I understand  has  been  the  cause  of  great  doubt 
and  difficulty  in  the  transaction  of  banking  business  since  the  corn- 
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ing  into  force  of  the  Bankruptcy  Act.  The  Eoyal  Bank  of  Canada 
took  from  the  Sapera  Tobacco  Company,  on  the  11th  September, 
1920,  an  assignment  of  all  book-accounts  and  book-debts  then  due 
or  accruing  due  or  thereafter  to  become  due  to  the  company,  as 
collateral  security  for  all  present  or  future  indebtedness  of  the 
company  to  the  bank.  The  company  made  an  assignment  under 
the  Act  on  the  30th  May,  1921. 

The  trustee  contends  that  mrder  sec.  30  of  the  Act  the  assign- 
ment by  the  company  to  the  bank  of  its  book-debts  is  void.  The 
assignment  in  question  is  undoubtedly  an  assignment  of  the  com- 
pany's existing  or  future  book-debts,^^  or,  in  other  words,  a general 
assignment  of  book-debts  within  the  meaning  of  sec.  30.  But 
v'hether  or  not  the  section  is  applicable  here  depends  upon  a care- 
ful analysis  of  it  in  both  its  original  and  its  amended  form.  As 
originally  framed  it  provided:  (1)  Where  a person  . . . 

makes  an  assignment  to  any  other  person  of  his  existing  or  future 
book-debts,  or  any  class  or  part  thereof,  and  is  subsequently  adjudi- 
cated bankrupt  . . . the  assignment  of  book-debts  shall  be  void 

against  the  trustee  . . . unless  there  has  been  compliance  with 

the  provisions  of  any  statute  which  now  is  or  at  any  time  hereafter 
may  be  in  force  in  the  Province  wherein  such  person  resides  or  is 
employed  in  . . . trade  or  business  as  to  registration,  notice 

and  publication  of  such  assignments.’^  Then  followed  a proviso 
excepting  assignments  of  specified  book-debts.  By  the  Act  of  1921 
(11  & 12  Geo.  V.  ch.  17,  sec.  25),  a new  subsection  was  substituted 
for  subsec.  1 of  sec.  30,  but  the  only  changes  were  the  omission  of- 
the  words  to  any  other  person  ” in  the  second  line,  and  the  inser- 
tion of  certain  words,  which  are  immaterial  here,  referring  to  the 
date  of  the  presentation  of  the  petition  in  bankruptcy  or  of  the 
making  of  the  authorised  assignment. 

The  omission  of  the  words  “ to  any  other  person  ” in  the 
amended  section  must  be  considered  in  the  light  of  the  definition  of 
the  word  person  ” in  para,  {aa)  of  sec.  2,  as  amended  by  11  & 12 
Geo,  Y.  ch.  17,  sec.  5. 

The  first  definition  was  as  follows:  {m)  ^person’  includes 

corporation  and  partnership.”  By  the  amended  para,  {aa),  per- 
son ’ includes  a firm  or  partnership,  an  unincorporated  association 
of  persons,  a corporation  as  restrictively  defined  by  this  section,  a ; 
body  corporate  and  politic,  the  successors  of  such  association,  parti' 
nership,  corporation,  or  body  corporate  and  politic,  and  the  heirs,* 
executors,  administrators  or  other  legal  representatives  of  a person, 
according  to  the  law  of  that  part  of  Canada  to  which  the  context 
extends.” 

Paragraph  {h)  of  sec.  2,  which  defines  ^“^corporation,”  excludes"] 
incorporated  banks  from  the  definition. 
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It  must  be  manifest  that,  unless  the  provisions  of  the  Act  in  Orde,  J. 
which  the  words  person  and  corporation  are  used  are  framed 
with  extreme  care  and  with  an  eye  constantly  fixed  upon  the  effect  — 
of  these  definitions,  the  incidental  use  of  one  of  these  words  may  Tobacco  Go. 
lead  to  some  unexpected  results,  which  the  draftsman  or  Parliament  I-imited. 
possibly  never  intended.  Whether  the  words  to  any  other  per- 
son in  the  second  line  of  sec.  30  as  originally  passed  were  really 
intended,  by  virtue  of  the  definitions  of  person  and  corpora- 
tion,^^ to  exempt  banks  from  the  effect  of  sec.  30,  may  be  open  to 
doubt.  If  banks  were  exempted,  then  the  exemption  would  apply 
even  in  those  Provinces  which  require  the  registration  of  general 
assignments  of  book-debts  for  their  validity.  It  is  argued  that  the 
omission  of  the  words  to  any  other  person  in  the  amended 
section  of  1921  indicates  an  intention  to  apply  the  amended  section 
to  banks.  But  it  is  really  immaterial  whether  banks  were  intended 
to  be  exempted  by  the  original  section  or  not.  In  its  amended 
form  there  is  nothing  whatever  in  the  language  of  the  section  to 
indicate  that  banks  are  to  be  exempt  if  the  provisions  of  the 
section  are  otherwise  applicable  in  the  particular  Province  in  which 
the  transaction  arises. 

The  bank  contends,  first,  that,  as  there  is  no  law  in  the  Province 
of  Ontario  which  requires  any  registration^  notice  and  publica- 
tion^^ of  general  assignments  of  book-debts,  the  section  does  not 
apply  to  this  Province  at  all ; and,  second,  that,  so  far  as  this  case  is 
concerned,  the  assignment  in  question,  having  been  taken  on  the 
11th  September,  1920,  before  the  amending  Act  of  1921  was  passed, 
comes  within  the  original  sec.  30,  which,  according  to  the  bank’s 
contention,  exempts  incorporated  banks,  and  is  not  affected  by  the 
amendment,  which,  it  is  contended,  has  no  retroactive  operation. 

The  important  question  for  determination  is  the  first  one, 
namely,  whether  the  section  applies  to  the  Province  of  Ontario  at 
all.  The  trustee  argues  that  the  section  is  intended  to  invalidate 
all  general  assignments  of  book-debts  unless  registered,  and  that  in 
any  Province  which,  like  Ontario,  has  no  law  requiring  registration, 
all  general  assignments  of  book-debts  must  be  void  until  the  Prov- 
ince sees  fit  to  pass  a law  for  their  registration.  For  the  bank  it  is 
urged  that  this  is  not  the  intention  of  the  section  at  all,  but  that 
it  is  only  in  the  case  of  failure  to  comply  with  the  provincial  law, 
if  any,  for  the  time  being  as  to  registration  that  the  assignment  is 
invalid,  and  that  the  section  does  not  invalidate  assignments  which, 
by  reason  of  the  absence  of  any  provincial  law  requiring  registra- 
tion, do  not  require  registration  for  their  validity.  ■ 

When  it  is  suggested  that  a statute  or  any  other  document, 
whose  meaning  is  open  to  any  doubt,  intends  something  which  is 
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not  plain  from  its  language^  it  is  not  an  unfair  test,  in  the  search 
for  its  meaning,  to  ask  whether  the  draftsman,  having  clearly 
before  him  the  accomplishment  of  the  purpose  suggested,  would  have 
used  the  language  he  did,  if  that  was  his  object.  Here,  it  is  difficult 
to  understand  how  any  draftsman,  deliberately  intending  to  invali-  . 
date  all  general  assignments  of  book-debts,  except  in  those  Prov- 
inces in  which  there  was  provision  for  the  registration  of  such 
assignments,  could  have  framed  the  section  either  in  its  original 
or  in  its  present  form.  It  would  have  been  so  simple  a matter, 
after  the  sweeping  avoidance  of  all  general  assignments,  to  have 
added  words  to  this  effect : “ but  the  foregoing  provision  shall  not 
apply  in  any  Province  in  which  there  is  a statute  requiring  regis- 
tration of  such  assignments,  if  the  assignment  in  question  is  regis- 
tered in  compliance  therewith.’^ 

Counsel  for  the  trustee  refers  to  the  debate  in  Parliament  in 
1921,  when  the  amended  section  was  passed,  for  the  purpose  of 
shewing  that  the  legislators  understood  that  the  section  had  this 
meaning.  But  it  is  elementary  that,  in  construing  a statute,  regard 
must  not  be  had  to  what  was  said  in  Parliament  about  it,  though 
light  may  sometimes  be  thrown  upon  the  scope  of  a statute  by  look- 
ing at  what  Parliament  was  doing  contemporaneously  and  at  the 
history  of  the  statute  itself : Halsbury’s  Laws  of  England,  vol.  27, 
p.  141,  and  cases  there  cited. 

One  of  the  strongest  arguments  raised  by  the  trustee  was  that,  . 
if  the  general  assignment  of  book-debts  is  to  be  considered  as 
already  void  for  failure  to  register  under  the  particular  provincial 
statute  applicable,  sec.  30  is  entirely  unnecessary,  as  it  carries  the  [ 
matter  no  farther.  There  is  much  force  in  this  argument,  but  it  is 
open  to  some  criticism.  It  might  well  be  that  in  some  Provinces 
registration  might  be  necessary  to  protect  the  assignee  against  sub-  j 
sequent  purchasers  or  mortgagees  for  value,  but  might  not  be  | 
necessary  as  against  the  debtor  himself  or  his  creditors  or  an  assignee  | 
in  insolvency.  And  in  such  cases  sec.  30  may  have  the  effect,  because 
of  the  presence  of  provincial  machinery  making  it  possible  to  regis- 
ter, of  requiring  the  assignee  of  the  book-debts  to  register  if  he 
desires  protection  upon  the  subsequent  bankruptcy  of  the  assignor. 

The  draftsman  of  sec.  30  has  taken  as  his  model  sec.  43  of  a 
the  English  Bankruptcy  Act  of  1914,  the  language  of  which  is  a 
followed  almost  verbatim  throughout  the  section.  The  variance  * 
occurs  in  the  passage  referring  to  registration,  and  it  is  largely j 
because  of  the  effort  on  the  part  of  the  draftsman  to  deal  with  the* 
question  of  registration  by  using  part  of  the  language  of  the  Eng-* 
lish  section,  when  the  circumstances  required  entirely  differentjH 
language,  that  the  difficulty  now  arises.  The  English  Act  avoids  ay 
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general  assignment  of  book-debts  unless  it  is  registered  as  if  the  Orde,  J. 
assignment  were  a bill  of  sale/^  and  the  section  goes  on  to  provide  ^922 

that  the  provisions  of  the  Bills  of  Sale  Act,  1878,  with  respect  to  

the  registration  of  bills  of  sale,  shall  apply  accordingly.  Now  tobacco  Co. 
here  was  a positive  enactment  passed  by  a legislative  body  having  Limited. 
complete  jurisdiction  over  the  whole  field  of  legislation,  which 
added  a general  assignment  of  book-debts  to  the  category  of  instru- 
ments requiring  registration  under  a registration  law  already  in 
existence.  Our  Parliament  has  not  attempted  to  do  that.  Consti- 
tutionally it  might  not  have  the  power  to  require  provincial  offi- 
cials to  acept  for  registration  instruments  not  already  registrable 
under  provincial  law.  There  is  in  sec.  30  no  positive  enactment, 
such  as  appears  in  sec.  43  of  the  English  Act,  making  some  registry 
law  applicable.  The  reference  to  registration  appears  only  as  the 
exception  to  the  declaration  that  all  general  assignments  of  book- 
debts  shall  be  void,  and  is  comprised  in  the  clause  commencing  with 
the  word  unless.”  All  general  assignments  shall  be  void  unless  ” 
what?  Unless  there  has  been , compliance  with  the  provisions 
of  ” any  provincial  statute  as  to  registration,  etc.  How  can  this 
be  construed  as  having  any  other  meaning  than  that,  in  order  that 
the  assignment  may  be  valid,  there  must  be  compliance  with  any 
provincial  statute  as  to  registration,  if  any  such  there  be  ?”  To 
hold  that  the  section  makes  registration  a sine  qua  non  of  validity 
is  giving  to  the  enacting  words  of  the  section  a much  wider  effect 
than,  in  my  opinion,  they  will  naturally  bear.  In  Ontario,  a general 
assignment  of  book-debts  does  not  require  registration  for  its  valid- 
ity. If  sec.  30  has  the  sweeping  effect  suggested  by  the  trustee,  then, 
because  of  the  absence  of  any  statute  in  this  Province  requiring 
registration  with  which  the  assignee  of  the  book-debts  can  comply, 
it  is  impossible  to  make  a valid  general  assignment  of  book-debts  at 
all.  Is  it  to  be  presumed  that  Parliament  intended  this?  Surely 
it  requires  legislation  of  a distinct  and  positive  character  to  invali- 
date instruments  which,  according  to  the  existing  law  of  the 
Province,  are  clearly  valid  without  registration.  The  operative 
part  of  the  section  now  under  consideration  is  contained  in  one 
sentence,  and  its  natural  and  ordinary  meaning  is  simply  this, 
that  it  is  necessary  in  order  to  hold  a general  assignment  of 
book-debts  against  the  trustee  in  bankruptcy  that  there  shall 
be  compliance  with  such  provincial  statutes  as  require  regis- 
tration, and  no  more.  The  question  • is  not  wholly  free  from 
doubt,  and  I understand  that  the  opinions  of  counsel  have  dif- 
fered on  the  point,  but  I am  unable  to  come  to  any  other  con- 
clusion than  the  one  indicated.  Having  this  view,  it  seems 
unnecessary  to  consider  the  other  questions  raised  by  the  bank. 
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[vOL.  J 

tiiougii,  if  my  decision  should  be  reversed  by  a higher  Court,  the  I 
other  points  must  be  determined  because  of  their  bearing  upon  the  ■ 
particular  circumstances  of  this  case. 

I hold,  therefore,  that  the  general  assignment  of  book-debts  to 
the  bank  in  the  present  case  was  valid.  The  bankas  costs  of  this 
application,  which  I fix  at  $50,  should  be  paid  out  of  the  insolvent 

estate.  * ■ s 

/ ' . ■ j 

[An  amendment  was  made  in  June,  1922,  by  12  & 13  Geo.  V.  ch.  8,  ' 

sec.  4,  as  follows:  — 

Subsection  1 of  section  30  of  the  said  Act,  as  enacted  by  chapter  17  of  . 
the  statutes  of  1921,  is  repealed,  and  the  following  is  substituted  there- 
for : — 

“30  (1)  Where  a person  engaged  in  any  trade  or  business  makes 
an  assignment  of  his  existing  or  future  book-debts  or  any  class  or  part 
thereof,  and  is  subsequently  adjudicated  bankrupt  or  makes  an  author-  | 
ised  assignment,  the  assignment  of  book-debts  shall  be  void  against  the 
trustee  in  the  bankruptcy  or  under  the  authorised  assignment,  as 
regards  any  book-debts  which  have  not  been  paid  at  the  date  of  the 
presentation  of  the  petition  in  bankruptcy  or  of  the  making  of  the 
authorised  assignment. 

“iProvided  that  the  foregoing  provisions  shall  not  apply  in  any 
Province  in  which  there  is  a statute  to  provide  for  the  registration  of 
such  assignment,  if  the  assignment  in  question  is  registered  in  com- 
plance  therewith. 

“ And  provided,  further,  that  nothing  in  this  section  shall  have 
effect  so  as  to  render  void  any  assignment  of  book-debts,  due  at  the 
date  of  the  assignment  from  specified  debtors,  or  of  debts  growing 
due  under  specified  contracts,  or  any  assignment  of  book-debts  included 
in  a transfer  of  a business  made  bona  fide  and  for  value,  or  in  any 
authorised  assignment.'’] 


[IN  CHAMBERS.] 

Ee  Ogilvie  and  Sons  of  Scotland  Benevolent  Association. 

Insurance  (Life) — Change  of  Beneficiary — Assignment  of  PoUcy — 
Premiums  Paid  by  Assignee — Lien  for  Sums  Advanced  and  Interest 
— Beneficiary  for  Value,  but  not  Stated  to  be  so  in  PoUcy  or 
Endorsement  thereon — Ontario  Insurance  Act,  secs.  I'll  (3),  (7), 
(8),  ISO  (2),  181  (2). 

By  an  insurance  policy  on  the  life  of  0.,  issued  in  1891.  the  insurance 
money  was  made  payable  to  “ his  wife.”  By  an  instrument  in 
writing  (under  seal),  executed  in  1919,  not  attached  to  the  policy, 
0.  directed  payment  to  his  daughter  J.  as  his  beneficiary  and 
assigned  the  policy  to  her,  reciting  that  she  had  paid  the  premiums  ■ 
for  some  years.  In  September,  1919,  O.,  by  a sealed  instrument,  j 
revoked  the  direction  to  pay  to  his  wife  and  made  the  money  pay-/: 
able  to  his  daughter  A. — ^thus  ignoring  the  document  of  1918.  By  ’ 
will  da^^ed  in  November.  1919,  O..  identifying  the  policy,  gave  it  to  A.  j 
0.  died  in  1921,  and  the  will  was  admitted  to  probate: — 

Held,  that  J.  was  entitled  to  a lien  on  the  policy  for  the  amount  paid  J 
by  her  for  premiums  and  interest;  and  A.  was  entitled  to  the  j 
balance.  4 
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Sections  171  (3),  (7),  (8),  180  (2),  and  181  (2)  of  the  Ontario  Insur- 
ance Act,  considered. 

Subsection  7 of  sec.  171,  providing  that  “ a beneficiary  shall  be  deemed 
to  be  a beneficiary  for  value  only  when  he  is  expressly  stated  to  be 
so  in  the  contract  or  in  an  endorsment  thereon  signed  by  the 
assured,”  must  be  read  in  connection  with  subsec.  3,  and  is  not 
intended  for  the  protection  of  the  insurer  only. 

Book  V.  Book  (1901),  1 O.L.R.  86,  referred  to. 

Ckoss-motions  by  Jean  Ogilvie  and  Annie  McLeod  for  pay- 
ment out  of  Court  of  money  paid  in  by  the  association. 

February  9.  The  motion  was  heard  by  Middleton^  J.,  in 
‘Chambers. 

Shirley  Denison,  K.C.,  for  Jean  Ogilvie. 

F.  S.  M earns,  for  Annie  McLeod. 

March  16.  Middleton,  J.  The  question  is  as  to  the  right 
to  certain  .money  paid  into  Court  as  the  proceeds  of  a policy  upon 
the  life  of  AVilliam  Ogilvie,  issued  on  the  6th  November,  1891. 

By  the  policy  this  money  is  payable  to  his  wife.” 

By  an  instrument  in  writing  (under  seal),  dated  the  29th  May, 
1918,  not  attached  to  the  policy,  the  insured  directs  payment  to 
bis  daughter  Jean  as  his  beneficiary  and  assigns  the  policy  to  her, 
inasmuch  as  my  daughter  J ean  Ogilvie  has  paid  the  premiums 
. . . for  some  years  past.” 

By  instrument  of  the  27th  September,  1919,  also  under  seal,  the 
insured  revoked  the  direction  to  pay  to  his  wife,  and  made  the 
insurance  payable  to  his  daughter  Annie  McLeod. 

This  ignores  the  document  of  1918  in  favour  of  Jean. 

By  will  dated  the  28th  November,  1919,  the  insured,  identifying 
the  policy  fully,  gives  it  to  Annie. 

The  insured  died  on  the  2nd  September,  1921,  and  the  will  of 
November,  1919,  has  been  admitted  to  probate. 

If  the  assignment  to  Jean  does  not  constitute  her  an  assignee  for 
value,  the  right  of  Annie  is  undoubted. 

There  is  a question  which,  in  the  view  I take  of  the  case,  I need 
not  discuss,  whether,  after  the  policy  has  been  made  payable  to  a 
preferred  beneficiary,  the  insured  can  make  it  payable  to  another 
preferred  beneficiary,  in  consideration  of  a payment  to  him  by  that 
beneficiary,  so  as,  in  effect,  to  divert  the  trust-fund  from  the  benefit 
of  the  class  to  his  own  use.  See  sec.  171(3)  of  the  Ontario  Insur- 
ance Act,  E.S.O.  1914,  ch.  183,  which  precludes  a new  appointment 
to  divert  the  insurance  moneys  to  himself  or  his  estate. 

I do  not  need  to  consider  this,  for  sec.  171(7)  provides:- — • 

beneficiary  shall  be  deemed  to  be  a beneficiary  for  value 
only  when  he  is  expressly  stated  to  be  so  in  the  contract  or  in  an 
endorsement  thereon  signed  by  the  assured.” 
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Mr.  Denison  argues  that  this  is  only  for  the  protection  of  the  ^ 
insurance  company.  I do  not  so  understand  the  statute.  Sub- 
section 3 provides  that  the  assured  may  at  his  will  change  the  bene- 
ficiary, “ but  not  so  as  to  alter  or  divert  the  benefit  of  any  person 
who  is  a beneficiary  for  value/^  and  subsec.  7 must  be  read  in  con- 
nection with  this. 

The  statute  was  changed  after  the  decision  in  Booh  v.  Booh 
(1901),  1 O.L.E.  86,  so  as  to  make  it  imperative  that  the  fact 
that  the  beneficiary  was  designated  for  value  ” should  appear  on 
the  face  of  the  policy  or  by  endorsement  thereon,  before  the  right 
to  claim  as  assignee  for  value  could  be  asserted. 

Subsection  8 enables  the  policy  to  be  transferred  in  any  other 
manner  allowed  by  law.  This  would  protect  an  assignment  made 
under  sec.  181(2),  i.e.,  in  this  case  an  assignment  by  the  assured 
and  his  wife,  who  was  then  the  sole  beneficiary.  Her  concurrence 
at  this  time,  after  her  interest  has  ceased,  seems  futile. 

I would,  however,  give  such  effect  to  the  document  executed  in 
favour  of  the  daughter  J ean  as  to  treat  it  as  giving  her  a lien  for  the 
premiums  advanced  and  interest  thereon.  See  sec.  180(2). 

The  money  will  be  paid  out,  (1)  to  satisfy  the  claim  of  Jean 
for  premiums  paid  and  interest;  (2)  the  balance  to  Annie.  No 
costs. 


[APPELLATE  DIVISION.] 

Eccles  V.  Merchants  Bank  of  Canada. 

Bill  of  Exchange — Acceptance  ly  Wife  of  Drawee,  without  Authority, 
Payable  at  Drawee's  Bank — Presentation  by  Drawer's  Bank — Pay- 
ment — Right  to  Charge  against  Account  of  Drawee  — Recourse 
against  Drawer  or  Drawer's  Bank — Conduct  of  Drawee — Release — 
Estoppel — Adoption  or  Ratification  of  Wife's  Act — Breach  of  Con- 
tract— Evidence — Right  of  Drawee  to  Recover  from  his  own  Bank 
— Remedy  of  one  Bank  against  the  other— Bills  of  Exchange  Act, 
sec.  49  (a). 


The  plaintiff,  who  had.  an  account  with  the  defendant  bank,  was 
indebted  to  E.  in  the  sum  of  $510.80.  E.  advised  the  plaintiff  by 
letter  that  he  was  drawing  upon  the  plaintiff  at  sight  for  $544.20. 
On  the  4th  October,  having  received  the  letter,  the  plaintiff  saw  E.’s 
manager,  satisfied  him  that  the  amount  of  the  indebtedness  as 
stated  in  the  letter  was  incorrect,  gave  him  a cheque  for  the  correct 
amount,  and  obtained  his  promise  to  withdraw  the  draft.  The  draft 
was,  however,  on  the  5th  October,  presented  to  the  plaintiff’s  wife' 
by  the  S.  bank,  and  was  accepted,  in  the  plaintiff’s  name,  by  the' 
wife,  payable  at  the  defendant  bank.  She  had  no  authority,  real  or 
ostensible,  to  accept,  and  she  did  not  tell  the  plaintiff  that  she  had 
accepted.  Both  the  cheque  and  the  draft  were  paid  by  the  defendant 
bank  and  charged  to  the  plaintiff’s  account,  the  draft  being  pre- 
sented by  the  S.  bank.  The  plaintiff’s  first  knowledge  of  the  accept- 
ance and  payment  of  the  draft  was  at  the  beginning  of  the  next 
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month,  November.  As  soon  as  he  saw  what  had  been  done,  he 
related  the  circumstances  to  E.’s  manager  and  the  manager  of  the 
defendant  bank. 

There  was  contradiction  as  to  what  was  said  at  the  meeting  between 
the  plaint  ff  and  the  bank-manager;  and  the  Court  found,  upon  the 
evidence  (disregarding  the  trial  Judge’s  finding,  which  was  based 
upon  an  error  as  to  the  evidence  in  a certain  particular),  that  the 
p'aintiff  requested  the  manager  to  refrain  from  making  a claim  on 
the  S.  bank,  that  he  (the  plaintiff)  had  arranged  with  E.  that  E. 
should  pay  in  a few  days,  and  that  E.  was  to  be  relied  upon.  E.  did 
not  pay  and  became  insolvent. 

In  consequence  of  the  plaintiff’s  statement  and  request,  the  defendant 
bank  refrained  from  taking  any  steps  to  recover  the  money  from  the 
S.  bank.  The  plaintiff  sued  for  the  amount  of  the  draft  improperly 
charged  against  h^-s  account;  and  the  defendant  bank  brought  in  the 
S.  bank  as  a third  party,  and  claimed  relief  over  against  it:  — 

Held,  that  the  plaintiff  was  entitled  to  recover  from  the  defendant 
bank,  and  that  the  latter  was  not  entitled  to  enforce  repayment 
against  the  S.  bank. 

E.  must  be  taken  to  have  got  value  for  the  draft  from  the  S.  bank, 
whether  that  bank  discounted  it  or  collected  it  as  his  agent;  and, 
the  defendant  bank,  having  no  right  to  charge  it  against  the  plain- 
tiff’s account,  because  he  was  not  bound  by  his  wife’s  acceptance, 
was,  at  the  time  of  the  interview  between  the  plaintiff  and  the  man- 
ager, entitled  to  recover  from  E.  on  the  footing  of  money  had  and 
received. 

The  evidence  did  not  establish  the  defence  that  the  plaintiff,  in  his 
interview  with  the  manager,  released  the  bank  from  liability. 

Nor  was  the  evidence  sufficient  to  establish  an  agreement  that,  if  the 
defendant  bank  would  stay  its  hand  and  take  no  steps  against  the  S. 
bank  or  E.,  the  plaintiff  would  procure  E.  to  return  the  money  to  the 
defendant  bank;  and,  so  far  as  E.  was  concerned,  such  an  agreement 
would  be  a guarantee  of  a debt  then  due  by  E.  to  the  bank,  and 
would  be  unenforceable  under  the  Statute  of  Frauds. 

There  was  no  estoppel  creating  any  obligation  or  liability  of  the  plain- 
tiff to  the  defendant  bank — there  was  no  statement  of  any  existing 
fact  capable  of  attaching  any  legal  obligation  to  the  plaintiffs — the 
only  statement  was  that  he  (the  plaintiff)  had  seen  E.’s  manager, 
who  had  promised  to  “fix  the  matter  up;’’  there  was  no  promise 
that  the  plaintiff  himself  would  do  so  or  procure  E.  to  do  so. 

Nor  was  there  any  estoppel  with  respect  to  the  S.  bank.  In  order 
that  estoppel  may  arise  out  of  an  innocent  misrepresentation,  the 
party  setting  it  up  mush  shew  not  only  that  he  acted  upon  the  faith 
of  the  representation,  but  also  that  he  acted  upon  it  to  his  prejudice. 
To  prove  prejudice  the  defendant  bank  would  have  had  to  shew  that, 
at  the  time  of  the  interview,  there  was  some  right  which  it  could 
have  enforced  against  the  S.  bank,  and  that  such  right  had  been 
lost  by  the  delay;  and  that  it  failed  to  do. 

Per  Rose,  J.: — If  the  S.  bank  was  agent  for  E.  in  making  the  collection, 
the  defendant  bank,  in  order  to  prove,  as  against  the  plaintiff,  that 
on  the  day  of  the  interview  it  had  a good  cause  of  action  against  the 
S.  bank,  would  have  to  shew  that  the  S.  bank  had  not,  before  that 
day,  paid  over  the  money  to  E.  On  the  other  hand,  if  the  S.  bank 
had  discounted  the  bill,  and  so  in  collecting  was  acting  as  principal, 
it  was  entitled  to  know  on  the  day  of  presentation  for  payment 
whether  the  bill  was  or  was  not  to  be  dishonoured,  so  that,  if  the 
bill  was  dishonoured,  it  could  give  the  requisite  notice  to  the  drawer 
in  order  to  preserve  its  right  of  recourse  against  him.  The  rule  in 
Cocks  V.  Mastei-man  (1829),  9 B.  & C.  902,  applied. 
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The  Bills  of  Exchange  Act,  R^S.C.  1906,  ch.  119,  contains  no  declaration 
that  the  holder  of  a bill  who  endorses  it  and  presents  it  for  payment 
thereby  engages  that  the  acceptance  is  regular;  and,  when  all  that 
appears  is  that  the  bill  purported  to  be  accepted  payable  at  the 
drawee’s  bank,  and  that  bank  paid  it  upon  presentment,  no  inference 
can  be  drawn  that  the  payment  was  made  in  reliance  upon  any  war- 
ranty of  the  acceptance  presumed  to  be  given  by  the  person  who 
presented  the  bill,  rather  than  in  reliance  upon  the  mandate  from  'I 
its  own  customer  which  the  paying  bank  thought  that  it  saw  on  the 
face  of  the  bill.  Rex  v.  Bank  of  Montreal  (1906),  11  O.L.R.  595,  601, 
referred  to. 

The  acceptance  by  the  plaintiffs  wife  was  not  a forgery,  for  there  was 
no  intent  to  deceive,  and  there  was  nothing  to  prevent  the  plaintiff 
from  adopting  it  if  he  chose  to  do  so:  see  the  Bills  of  Exchange  Act, 
sec.  49  (a) ; but  the  evidence  fell  short  of  shewing  that  he  ratified  it.  . 
The  agreement  of  the  plaintiff  that,  if  the  defendant  bank  would 
refrain  from  communication  with  the  S.  bank,  E.  would  pay  the 
defendant  bank,  would  (if  it  were  established)  give  the  defendant 
bank  a good  claim  against  the  plaintiff  for  breach  of  contract;  but 
there  was  no  clear  proof  of  such  a promise. 

The  judgment  of  the  County  Court  of  the  County  of  York  in  favour  of 
the  plaintiff  was  affirmed. 

An  appeal  by  the  defendant  bank  from  the  judgment  of  the 
County  Court  of  the  County  of  York  in  favour  of  the  plaintiff  in 
an  action  for  $544.20  said  to  have  been  improperly  charged  by  the 
defendant  bank  to  the  plaintiff’s  account. 

January  13.  The  appeal  was  heard  by  Mulock,  C.J.Ex.,  Suth- 
EELAND,  Kelly,  Hasten,  and  Rose,  JJ. 

E.  H.  Greer,  K.C.,  for  the  appellant  bank. 

H.  B.  Setterington,  for  the  Standard  Bank  of  Canada,  third 
party,  respondent. 

S.  W.  McKeown,  for  the  plaintiff,  respondent. 

March  20.  Rose,  J.  : — Appeal  by  the  Merchants  Bank  of 
Canada  from  the  judgment  of  his  Honour  Judge  Eisher,  sitting 
in  the  County  Court  of  the  County  of  York,  whereby  it  was  lield 
that  the  Merchants  Bank  of  Canada  was  not  entitled  to  charge 
against  the  plaintiffs  acount  the  sum  of  $544.20,  paid  by  the 
Merchants  Bank  to  the  Standard  Bank  upon  a bill  of  exchange 
drawn  upon  the  plaintiff  by  one  Everist  in  favour  of  the  Standard 
Bank,  and  accepted,  payable  at  the  Merchants  Bank,  by  the  plain- 
tiff’s wife  in  his  name,  hut  without  his  authority;  and  was  not 
entitled  to  enforce  repayment  of  the  said  sum  by  the  Standard 
Bank. 

The  plaintiff,  who  had  an  account  Avith  the  Merchants  Bank,  was 
indebted  to  Everist  in  the  sum  of  $510.80.  Everist  wrote  to  him 
saying  that  he  was  drawing  upon  him  at  sight  for  $544.20.  On 
the  4th  October,  1920,  having  received  the  letter,  the  plaintiff  saAV 
the  manaofer  of  Everist’s  business,  satisfied  him  that  the  amount 
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of  the  indebtedness  as  stated  in  the  letter  was  incorrect,  gave  him  App.  Div. 
a cheque  for  the  correct  amount,  and  obtained  his  promise  to  19^ 

witlidraw  the  draft.  The  draft  was,  however,  on  the  next  day,  the  

5th  October  (not  the  3rd  October,  as  stated  by  the  learned  County  Eccles 

Court  Judge),  presented  to  the  plain tiff^s  wife  by  a messenger 

the  Standard  Bank,  and  was  accepted,  in  the  plaintiffs  name,  by  Canada. 

the  wife,  payable  at  the  Merchants  Bank.  The  wife  had  no  auth- 

ority,  real  or  ostensible,  to  accept;  she  accepted  without  quite 

knowing  why,  and  she  did  not  tell  the  plaintiff  that  she  had  done 

so;  but  I do  not  think  that,  upon  the  evidence,  it  could  well  be 

found  that  the  messenger  had  reason  to  believe  that  her  act  was 

unauthorised.  On  the  due  day,  the  8th  October,  1920,  the  draft  was 

presented  by  the  Standard  Bank  to  the  Merchants  Bank,  which 

marked  it  accepted  and  charged  it  to  the  plaintiff’s  account, 

and  it  was  paid  in  due  course  through  the  clearing  house.  The 

plaintiff’s  first  knowledge  of  the  acceptance  and  payment  was  at 

the  beginning  of  the  next  month,  November,  when  he  received  his 

vouchers  from  the  Merchants  Bank.  As  soon  as  he  saw  what  had 

been  done  he  went  to  see  Everist’s  manager  and  the  manager  of  tlie 

bank. 

Down  to  this  point  the  facts  are  not  in  dispute,  but  as  to  what 
was  said  at  the  meeting  between  the  plaintiff  and  the  bank-manager 
there  is  a certain  amount  of  contradiction. 

The  witnesses  called  by  the  Merchants  Bank  to  speak  as  to  the 
interview  were  the  local  manager,  the  accountant,  and  the  ledger- 
keeper.  The  manager  swore  that  the  plaintiff  came  to  the  bank,  and, 
being  introduced  to  him  by  the  accountant,  said  that  a mistake 
had  been  made  in  paying  a draft  signed  by  his  wife ; that  thereupon 
the  manager  said  he  would  send  for  the  ledger-keeper,  and  that 
the  plaintiff  said : — 

Don’t  bother  the  boy.  I don’t  want  to  get  him  into  trouble. 

I have  been  in  touch  with  Lewis  Everist,  and  we  have  arranged  to 
fix  everything  in  a week  or  ten  days.” 

The  ledger-keeper,  who  says  he  had  overheard  this  much  of 
the  conversation,  was,  however,  called  into  the  manager’s  room, 
and  the  manager’s  account  of  the  conversation  that  followed  is : — 

2 1 said,  ^ Do  you  remember  paying  a draft  to  Lewis  Everist : 

For  whom  was  it  drawn?’  He  said,  H am  almost  positive  it  was 
the  Standard  Bank.’  I said,  ^ Mr.  Eccles,  if  you  demand  payment, 
we  can  file  a claim  against  the  Standard  Bank,  or  we  have  recourse 
against  Lewis  Everist.’  He  said,  It  is  all  right.  I have  been 
doing  business  with  Everist  for  years.’  I said,  Ms  he  a good 
man  ?’  He  said,  ^ He  is,_  and  Mr.  George,  who  has  been  looking 
after  his  business,  is  too.’  He  said  that  the  matter  would  be 
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settled  in  a week  or  ten  days and  on  cross-examination  he  added : 
He  told  me  not  to  take  action  against  the  Standard  Bank  because 
he  had  arranged  with  Mr.  Lewis  Everist.  . . . He  told  me  he 

had  done  business  with  Lewis  Everist  for  years  and  in  another 
place  he  puts  it,  I asked  my  ledger-keeper  if  he  remembered  the 
draft.  He  said,  Yes.^  I said,  MVho  presented  it?^  he  said,  ^ The 
old  chap  from  the  Standard/  I told  Mr.  Eccles  we  would  file  a 
claim  against  the  Standard  Bank,  and  he  said  it  was  all  right — *'  I 
have  arranged  with  Lewis  Everist  to  attend  to  the  matter  in  a week 
or  ten  days.^ 

The  accountant  says : — 

1 heard  Mr.  Kelly  (the  manager)  say,  ‘We  could  recover  the 
money  from  the  Standard  Bank  ^ . . . Mr.  Eccles  told  Mr. 

Kelly  not  to  bother  getting  the  ledger-keeper  into  trouble  or  getting 
in  touch  with  the  Standard  Bank,  because  he  had  made  arrange- 
ments with  Everist  to  recover  the  money.” 

And  the  ledger-keeper  says: — 

I started  for  the  manager’s  office.  I heard  Mr.  Eccles  say, 
^ Don’t  bother  the  boy.  I don’t  want  to  get  him  into  any  trouble.’ 
. . . I heard  Mr.  Eccles  say  that  he  had  arranged  with  the 

Lewis  Everist  Company  to  make  a settlement  within  a few  days 
. . . and  not  take  any  recourse  against  . . . the  Stand- 
ard Bank  ...  I do  not  know  whether  he  said  ^ company  ’ 
or  not,  but  he  said  Lewis  Everist.” 

The  plaintiffs  account  of  the  interview  cannot  be  given  fully 
by  quotation  from  his  evidence,  because  his  statements  made  when 
lie  was  examined  in  the  case  in  chief  are  disjointed,  a sentence 
here  and  there  in  the  course  of  his  examination  and  cross-examina- 
tion, but  the  gist  of  it  is  in  the  following : — 

“ I told  him  there  was  $544  taken  out  of  my  bank-account  that 
shouldn’t  have  been  taken  out  . . . He  asked  me  why.  I told 

him.  Then  he  called  the  ledger-keeper,  I suppose.  He  asked 
him  if  he  was  on  the  ledger  on  a certain  day.  He  said,  ^ You  have 
to  be  very  careful  with  signatures  ’ . . . He  said,  ^ What  kind 

of  people  are  these  Everists  ?’  I said,  ^ Wholesale  fruit  people.’ 
He  said,  ^ Are  they  honourable  people  ?’  I said,  ^ As  far  as  I know.’ 
...  I should  judge  they  were  responsible  people.  He  was  related 
to  one  supposed  to  be  one  of  the  richest  men  in  his  business,  a son  of 
Mr.  Everist.  ...  I was  complaining  (about  being  charged  in 
the  bank’s  books  with  $544)  . . . He  said  he  would  see  to  the 

Lew  Everist  Company  . . . He  said  he  was  going  to  see  the 

Lew  Everist  Company;  he  would  telephone  them  ...  I said 
I would  go  and  see  them  myself.” 
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He  says  also  that,  while  the  Standard  Bankas  messenger  was  App.  Div. 
mentioned,  he  does  not  remember  that  the  manager  said  that  the  ^922 

money  had  been  paid  to  that  bank,  and  that  while  he  does  not  

remember  saying,  “ Don’t  bother  the  boy,”  he  will  not  swear  that  ’ ' 

be  did  not  do  so.  'MeRciiANTs 

liANK  OF 

Eecalled  in  reply  he  said  : — Canada. 

“I  said  I had  seen  Mr.  George  (Everist’s  manager),  and  he  Rose,  J. 
would  fix  it  up  with  the  bank.  I don’t  know  who  is  wrong.  I just 
went  to  both.  I am  not  a lawyer  ...  I didn’t  know  anything 
about  the  Standard  Bank  then.  I thought  the  money  would  have 
to  be  from  Mr.  George’s  funds.” 

Q.  Did  you  request  the  manager  not  to  proceed  against  the 
Standard  Bank?”  A.  Ho,  sir;  I didn’t  know  anything  about  it.” 

The  manager  of  the  Merchants  Bank  swears  that  on  the  day  of 
the  interview  to  which  the  foregoing  evidence  relates,  and  after- 
wards, he  thought  he  had  a right  of  recourse  against  the  Standard 
Bank^  and  that  but  for  what  the  plaintiff  had  said  to  him  he  would 
have  presented  a claim.  Ho  communication  was,  in  fact,  had  with 
the  Standard  Bank  until  this  action  was  begun  in  March,  1921. 

Everest  failed  about  the  26th  or  29th  Hovember,  1920,  without 
having  paid  back  any  part  of  the  $544,  and  it  is  said  by  counsel  that 
no  one  of  the  parties  has  filed  any  claim  against  his  estate,  which 
will  pay  an  insignificant  dividend. 

After  the  interview  which  has  been  under  discussion,  the  plain- 
tiff was  in  communication  with  Everist’s  manager,  who  was  prom- 
ising to  arrange  matters.  The  defendants’  manager  also  telephoned, 
apparently  during  or  immediately  after  the  interview,  and  was 
told,  as  he  says,  that  the  plaintiff  had  been  at  Everist’s  place  of 
business.  The  defendants’  manager  says  that  nothing  else  hap- 
pened, as  far  as  he  knew,  before  the  failure,  except  that  once,  about 
ten  days  after  the  first  interview  with  the  plaintiff,  the  plaintiff’s 
wife  came  in  and  asked  whether  the  money  had  been  repaid,  and 
that,  after  the  failure,  the  plaintiff  came  in  and  said,  “ Have  you 
heard  from  Lewis  Everist  Company?”  Whereupon  he  said,  Ho. 

"Would  you  like  me  to  telephone  down  to  Mr.  George  for  you?”  And 
the  plaintiff  said,  Ho,  it  is  too  late;  they  have  failed.”  He  also 
says  that  he  then  arranged  a meeting  for  that  evening  with  the 
plaintiff  and  Everist’s  manager,  at  which  the  latter  did  not  attend, 
giving  as  a reason,  when  spoken  to  on  the  telephone,  that  the 
plaintiff  had  placed  the  matter  in  the  hands  of  his  solicitor.  The 
plaintiff,  however,  seems  to  say  that  there  were  other  intervening 
meetings  when  “ Mr.  Kelly  was  arguing  that  he  could  not  find 
Mr.  George,  and  I tried  to  assist  iSIr.  Kelly  in  finding  Mr.  George 
and  Mr.  Everist;”  he  says  also  that  on  each  of  these  occasions  he 
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left  the  office  thinking  that  Mr.  Kelly  was  striving  to  rectify  the 
thing  bnt  he  does  not  fix  the  occasions  in  any  way,  and  the 
impression  left  by  a pernsal  of  the  whole  of  the  evidence  is  that  it  is 
jnst  as  likely  that  the  conversations  which  he  has  in  mind  were  had 
after  the  failure  as  before  it. 

The  defendants  contend  that,  upon  the  evidence,  the  plaintiff 
ought  to  be  held  either  to  have  ratified  the  acceptance  of  the  bill 
by  his  wife,  or  to  be  estopped  from  setting  up  that  her  acceptance 
was  irregular.  The  learned  Judge  does  not  deal  with  these  defences 
in  the  form  in  which  the  defendants  put  them  forward : he  puts  it 
that  the  question  in  the  case  is  whether  the  plaintiff,  at  his  first 
interview  with  the  manager,  released  the  bank  from  liability  (which, 
of  course,  he  did  if  he  ratified  the  acceptance) . The  question,  so 
stated,  he  answers  in  favour  of  the  plaintiff,  his  reason  being,  as  I 
understand  it,  that  the  evidence  is  clear  and  uncontradicted  that 
the  plaintiff  went  to  the  bank-manager  for  the  purpose  of  getting 
a settlement,  and  that  it  is  to  be  inferred  that  the  reason  why  the 
plaintiff  went  to  EverisPs  manager  was  that,  knowing  that  the’ 
mistake  was  induced  by  his  vdfe’s  act,  he  felt  that  he  ought  to 
assist  as  much  as  he  could  in  getting  Everist  to  repay  the  bank,  but 
that  he  expected  the  bank  to  make  matters  right  for  him.  The 
learned  County  Court  Judge’s  finding,  both  as  to  what  is  clearly 
proved  and  as  to  what  is  to  be  inferred,  is  based,  as  I understand  his 
judgment,  upon  an  error  as  to  the  evidence  in  a certain  particular. 
He  thought  that  it  was  clear  that  the  plaintiff’s  visit  to  the  bank- 
manager  preceded  any  visit  to  Everist’s  manager,  and,  therefore, 
be  thought  that  the  bank-manager  was  clearly  wrong  in  saying  (as 
the  cashier  and  the  ledger-keeper  also  say)  that  the  plaintiff 
told  him  that  he  had  arranged  matters  with  Everist.  But  the- 
plaintiff’s  evidence  is  specific  that  he  had  seen  Everist’s  manager 
before  he  saw  the  bank-manager,  and  that  he  told  the  bank-manager 
that  he  “had  seen  George  and  he  (George)  would  fix  it  up  with 
the  bank.” 

This  evidence  of  the  plaintiff  was  given  when  he  was  called 
in  reply.  What  he  said  during  the  progress  of  the  case  in  chief  is 
probably  what  the  learned  Judge  had  in  mind.  In  the  earlier 
examination  the  plaintiff  was  not  asked  whether  he  had  seen  Ever- 
ist’s manager  before  he  went  to  the  bank,  but  he  said  (p.  4),  after 
a partial  account  of  his  interview  with  the  bank-manager,  “ Then 
I went  down  to  the  market  to  see  Mr.  Everist and,  being  asked,. 
“Did  any  one  suggest  your  going  down?”  he  said,  “Ho,  not  that 
day  . . And  on  cross-examination  he  said  that  the  bank- 

manager  said  that  he  was  going  to  see  Everist  and  that  he  (the- 
plaintiff)  said  he  would  go  himself.  Apparently,  he  did  go  to-- 
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EverisPs  place  of  business  more  than  once^  and  there  seems  to  be  App.  Div. 
nothing  in  what  he  said  in  the  case  in  chief  that  is  inconsistent 

with  the  specific  statement,  later  made,  that  he  had  been  there  

before  he  went  to  the  bank.  Eccms 

The  foundation  for  the  learned  J udge’s  finding  thus  failing,  the  qJ® 

finding  itself  may  be  disregarded ; and,  as  there  is  no  other  finding  Canada. 
of  fact  by  him,  the  Court,  in  appeal,  must  make  such  findings  as  the 
evidence  seems  to  require.  Having  read  the  evidence  several  times, 

I think  that  the  evidence  of  the  manager,  the  accountant,  and  the 
ledger-keeper,  is  to  be  accepted,  and  that  it  must  be  found  that 
the  plaintiff  did  request  the  manager  to  refrain  from  making  a 
claim  on  the  Standard  Bank,  and  did  say  that  he  had  arranged 
with  Everist  to  pay  in  a few  days,  and  that  Everist  was  to  be  relied 
upon. 

There  is  an  admission  by  the  plaintiff  of  much  that  is  deposed  to 
by  the  witnesses  called  by  the  defendants.  He  admits  that  he  had 
seen  Everist^s  manager  before  he  went  to  the  bank,  that  he  told 
the  bank-manager  he  had  seen  EverisPs  manager,  who  would  fix 
it  up  with  the  bank,  that  he  said  he  thought  Everist  was  honourable, 
that  the  Standard  Bank  or  its  messenger  was  mentioned;  he  does 
eot  deny  that  he  said,  Don’t  bother  the  boy;”  and  it  seems  to 
me  that  the  one  important  request  which  he  says  he  did  not  make — 
the  request  not  to  make  a claim  upon  the  Standard  Bank — is  one 
which  he  may  quite  well  have  forgotten.  The  bank-manager,  of 
course,  knew,  as  soon  as  he  heard  of  the  mistake,  that  he  had  no 
right  to  charge  the  plaintiff’s  account  with  the  money  paid  in 
respect  of  the  bill,  and  probably  his  first  thought  was,  how  he  could 
get  his  money  back.  His  inquiry,  then,  as  to  what  bank  had  pre- 
sented the  bill  was  a perfectly  natural  one,  and  an  expression  of  an 
intention  to  try  to  get  repayment  from  the  Standard  Bank  was  to 
be  expected.  But  the  plaintiff  would  think  about  Everist  (the 
man  who  had  got  his  money),  and  much  of  the  significance  of  the 
banker’s  inquiry  and  statement  about  the  Standard  Bank  would 
probably  escape  him;  about  the  respective  rights  of  the  two  banks 
he ‘would  know  very  little;  and  the  extent  of  the  risk  which  the 
defendant  bank  might  run  in  delaying  to  communicate  with  the 
bank  which  had  presented  the  bill  was  probably  unknown  to  him  : 
and  thinking  about  Everist,  with  whom  he  had  done  business  for 
years,  with  whom  he  was  on  the  best  of  terms,  and  whose  manager 
had  promised  to  make  things  right,  he  would,  as  it  seems  to  me, 
be  quite  likely,  when  communication  with  the  Standard  Bank 
was  spoken  of,  to  say,  Oh ! don’t  do  that ; I have  arranged  with 
Everist;  he  will  pay  you;”  and  almost  as  likely  to  forget  that  lie 


10 — 52  O.L.B. 


146 


App.  Div. 
1922. 
Eccles 

V. 

Merchants 
Bank  of 
Canada. 

Rose,  J. 


ONTAKIO  LAW  REPORTS.  [vol. 

had  said  it.  There  is  nothing  in  the  notes  to  indicate  that  the 
plaintiff  is  more  credible  than  the  bank’s  officers ; indeed,  he  seems 
to  be  astray  sometimes  as  to  the  sequence  of  events,  and  some  of 
his  statements  fail  in  precision,  and,  judging  wholly  from  the  notes, 
and  without  the  assistance  of  any  expression  of  the  trial  Judge’s 
opinion  as  to  relative  credibilities,  I should  say  that,  on  the  whole, 
the  evidence  of  the  officers  is  the  more  convincing.  That  being  so, 
and  the  probabilities,  as  it  strikes  me,  being  as  already  stated,  I 
have  little  hesitation  in  giving  credence  to  the  story  of  those  who 
say  that  the  thing  was  said,  rather  than  to  the  story  of  him  who 
denies  it  and  who  may  have  forgotten. 

Taking  it,  therefore,  as  established  that  the  conversation  was 
what  the  defendant  bank’s  officers  say  it  was,  and  that  in  conse- 
quence of  the  plaintiff’s  statement  and  request  the  defendant  bank 
refrained  from  taking  any  steps  to  recover  the  money  from  the 
Standard  Bank,  I proceed  to  consider  the  legal  results. 

I do  not  think  that  the  evidence  supports  the  plea  of  estoppel. 
It  seems  to  be  clear  that,  in  order  that  estoppel  may  arise  out  of 
an  innocent  misrepresentation,  the  party  setting  it  up  must  shew, 
not  only  that  he  acted  upon  the  faith  of  the  representation,  but  also 
that  he  acted  upon  it  to  his  ])rejudice:  Carr  v.  London  and  North 
Western  Bailway  Co.  (1875),  L.R.  10  C.P.  307,  317.  In  this 
case,  I do  not  quite  understand  how  anything  that  the  plaintiff  did 
or  said  can  be  thought  to  have  amounted  to  a representation  that 
his  wife’s  acceptance  of  the  bill  was  regular,  or  was  binding 
upon  or  had  been  adopted  by  him;  but,  even  assuming  that 
there  was  some  representation  to  that  effect  made  by  the  plain- 
tiff, by  word  or  conduct,  and  acted  upon  by  the  defendant,  the 
defendant  bank  has  not  proved  any  resulting  prejudice.  To 
prove  prejudice  the  bank  would  have  had  to  shew  that  at  the 
time  of  the  interview  between  its  manager  and  the  plaintiff 
there  was  some  right  which  it  coulrl  have  enforced  against  the 
Standard  Bank,  and  that  such  right  had  been  lost  by  the  delay, 
and  this,  in  my  opinion,  it  failed  to  do. 

There  is  practically  no  evidence  as  to  what  the  relationship 
was  between  Everist  and  the  Standard  Bank ; Everist’s  manager 
does  say,  incidentally,  that  the  bill  had  been  discounted  by  the 
Standard  Bank,  but  it  would  be  unsafe  to  assume  that,  using  the 
expression  in  the  connection  in  which  he  Avas  using  it,  he  meant 
it  to  bear  its  technical  meaning;  and,  this  being  the  only  piece  of 
evidence,  it  does  not  seem  to  me  that  the  capacity  in  which  the 
Standard  Bank  presented  the  bill  for  payment  really  appears : 
it  may  have  owned  the  bill  or  it  may  have  been  collecting  the 
amount  as  agent  for  Everist.  E’er  is  there  any  evidence  as  to  what 
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the  Standard  Bank  did  with  the  money.  If  the  money  was  placed 
at  EverisPs  credit,  it  may  or  may  not  have  been  withdrawn  by  him 
before  the  plaintiff  spoke  to  the  defendant'  bank ; or,  if  Everist  had 
on  that  day  a credit  balance  with  the  Standard  Bank,  he  may  or 
may  not  have  withdrawn  it  before  he  failed  in  business.  Now,  in 
any  inquiry  as  to  what  rights,  if  any,  the  defendant  bank  had 
against  the  Standard  Bank  on  the  day  of  the  interview  with  the 
plaintiff,  it  would  be  at  least  helpful  to  know  something  about  the 
dealings  between  the  Standard  Bank  and  Everist.  The  defendant 
bankas  case  would  have  been  that  it  had  paid  money  to  the  Standard 
Bank  under  a mistake  of  fact,  and  that  it  was  entitled  to  recover 
it  as  money  had  and  received  by  the  Standard  Bank  for  its  use : 
see  PagePs  Law  of  Banking^  2nd  ed.,  ch.  15,  pp.  211  et  seq.;  and  in 
such  an  action,  apart  altogether  from'  the  rule  with  regard  to  tlie 
necessity  of  prompt  notice  where  a negotiable  instrument  has  been 
discharged  in  error,  the  plaintiff  fails  if  the  defendant^  being  an 
agent,  has  in  good  faith  paid  over  the  money  to  his  principal 
i before  demand  made  upon  him  for  its  return.  The  form  of  action 
involves  the  assumption  that  there  was  no  wrongful  act  in  receiv- 
ing the  money;  the  plaintiff^s  license  to  receive  it  is  presumed,  and 
the  plaintiff  cannot  complain  if  it  is  properly  paid  over  before  the 
hcense  is  revoked:  per  Phillimore,  L.J.,  in  Morrison  v.  London 
County  and  Westminster  Bank  Limited,  |T914]  3 K.B.  356. 
Therefore,  in  this  case,  if  the  Standard  Bank  was  agent  for  Everist 
in  making  the  collection,  the  Merchants  Bank,  in  order  to  prove,  as 
against  Eccles,  that  on  the  day  of  the  interview  it  had  a good  cause 
of  action  against  the  Standard  Bank,  would  have  had  to  shew  that 
the  Standard  Bank  had  not,  before  that  day,  paid  over  the  money  to 
Everist.  On  the  other  hand,  if  the  Standard  Bank  really  discounted 
the  bill,  so  that  in  collecting  the  money  it  was  acting  as  principal, 
it  seems  that  it  was  entitled  to  know  on  the  day  of  presentation 
for  payment  whether  the  bill  was  or  was  not  to  be  dishonoured, 
so  that,  if  the  bill  was  dishonoured,  it  could  give  the  requisite 
notice  to  the  drawer  in  order  to  preserve  its  right  of  recourse 
against  him.  Indeed,  it  may  be  that  the  Standard  Bank,  whether 
it  was  principal  or  agent,  and  whether  it  or  its  principal  had  or 
had  not  any  notice  to  give  in  case  of  dishonour,  was  entitled  to  this 
prompt  knowledge ; but  it  is  not  necessary,  having  in  mind  what  I 
have  said  about  the  position  of  the  Standard  Bank,  assuming  it  to 
have  been  an  agent,  to  consider  whether  the  rule  is  absolute : it  is 
sufficient  for  the  present  purpose  to  find  what  the  rule  is  where 
the  holder  to  whom  payment  is  made  is  the  owner  of  the  bill, 
entitled  to  recourse  against  a prior  party  in  case  the  bill  is  dis- 
honoured. In  Cocks  Y.  Masterman  (1829),  9 B.  & C.  902,  908,  909, 
the  rule  is  stated  absolutely: — 


App.  Div. 
19'22. 
Eocles 

V. 

Merchants 
Bank  of 
Canada. 

Rose,  J. 


148 


ONTARIO  LAW  REPORTS. 


[VOL. 


App.  Div. 
1922. 
Eocles 

V. 

Meechants 
Bank  of 
Canada. 

Rose,  J. 


The  holder  of  a bill  is  entitled  to  know,  on  the  day  when  it 
becomes  dne,  whether  it  is  an  honoured  or  dishonoured  bill,  and 
. . . if  he  receive  the  money  and  is  suffered  to  retain  it  during 

the  whole  of  that  day,  the  parties  who  paid  it  cannot  recover  it 
back.” 

See  also  London  and  River  Plate  Bank  v.  Bank  of  Liverpool, 
[1896]  1 Q.B.  7.  The  Judicial  Committee  of  the  Privy  Council  in 
Imperial  Bank  of  Canada  v.  Bank  of  Hamilton,  [1903]  A.C.  49, 
seem  to  suggest  that  the  rule  may  be  too  absolutely  stated  in  Cocks 
V.  Master  man,  but  I am  not  aware  of  any  decision  which  would 
justify  me  in  saying  that  it  does  not  apply  in  a case  where  all 
that  is  shewn  is,  that,  upon  the  presentation  of  a bill  by  a holder 
who  would  primd  facie  have  a right  of  recourse  against  the  drawer 
if  it  was  dishonoured,  the  person  to  whom  it  is  presented  pays  it  in 
the  erroneous  behef  that  the  acceptance  was  regular.  Therefore,  I 
think  that,  assuming  the  Standard  Bank  to  haye  been  the  owner 
of  the  bill,  it  cannot  be  said  that  the  Merchants  Bank  has  shewn 
that,  on  the  day  of  the  first  interview  with  the  plaintiff,  it  had  an 
existing  right  of  recourse  against  the  Standard  Bank. 

If  the  defendant  bank  has  not  shewn  that,  on  the  day  when  it 
learned  that  the  plaintiff  had  not  accepted  the  bill,  it  had  an  exist- 
ing right  against  the  Standard  Bank,  it  has,  of  course,  failed  in 
the  first  step  towards  shewing  that  it  was  prejudiced  by  reliance 
upon  any  representation  which  the  plaintiff  may  be  supposed  to 
have  made,  and  there  is  no  need  to  consider  whether  it  has  also 
failed  to  shew  that  the  position  had  become  any  vmrse  by  the  time 
when  it  learned  of  EverisPs  insolvency  or  by  the  time  when  the 
plaintiff  made  his  formal  demand  upon  it;  but  it  may  be  observed 
that  there  is  no  evidence  that  the  Standard  Bank  had  altered  its 
position  in  the  interval,  or  that  any  defence  open  to  the  Standard 
Bank  on  either  of  the  later  days  would  not  have  been  equally  open 
on  the  day  when  the  plaintiff  first  spoke  to  the  manager  of  the 
defendant  bank. 

Upon  the  argument  reference  was  made  to  several  sections  of 
the  Bills  of  Exchange  Act,  R.S.C.  1906,  ch.  119,  which  seem  to  me 
to  have  no  application.  I do  not  find  in  the  Act  any  declaration 
that  the  holder  of  a bill  who  endorses  it  and  presents  it  for  pay- 
ment thereby  engages  that  the  acceptance  is  regular;  and  I think 
that  where  all  that  appears  is  that  the  bill  purported  to  be  accepted 
payable  at  the  drawee’s  bank,  and  that  that  bank  paid  it  upon  pre- 
sentment, no  inference  can  be  drawn  that  the  payment  was  made  in . 
reliance  upon  any  warranty  of  the  acceptance,  presumed  to  be , 
given  by  the  person  who  presented  the  bill,  rather  than  in  reliance . 
upon  the  mandate  from  its  own  customer  which  the  paying  bank. 
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thought  that  it  saw  on  the  face  of  the  bill:  see  Rex  v.  Bomk  of 
Montreal  (1906),  11  O.L.R.  595,  601.  The  inference,  in  this 
simple  state  of  facts,  would  be,  I think,  that  the  paying  bank  acted 
upon  the  authority  which  it  supposed  its  customer  had  given  (see 
Falconbridge  on  Banking  and  Bills  of  Exchange,  2nd  ed.,  pp.  178, 
179),  and  discharged  the  bill:  Bills  of  Exchange  Act,  sec.  139.  If 
this  is  so,  no  later  communication  between  the  drawer  and  the 
paying  bank  could  amount  to  a dishonour  of  the  bill,  or  give  any 
new  starting  point  from  which  to  complete  the  time  within  which 
notice  of  dishonour  would  have  to  be  given  to  former  holders. 

Then  as  to  adoption:  The  acceptance  by  the  plaintiff^s  wife 

was  not  a forgery,  for  there  was  no  intent  to  deceive,  and  there 
was  nothing  to  prevent  the  plaintiff  from  adopting  it  if  he  chose 
to  do  so : see  the  Bills  of  Exchange  Act,  sec.  49  (n) ; but,  in  my 
opinion,  the  evidence  falls  short  of  shewing  that  he  did  ratify  it. 
Certainly  he  did  not  tell  the  bank  in  so  many  words  that  he 
adopted  it ; and,  while  he  was  active  in  trying  to  get  Everist  to  pay 
the  bank,  and  while  his  solicitor  went  so  far  as  to  threaten  Everist 
with  criminal  proceedings,  and  while  the  formal  claim  upon 
the  bank  was  not  until  nearly  two  months  after  the  letter  had  been 
sent  to  Everist,  and  while  the  position  taken  with  Everist  is  quite 
consistent  with  the  plaintiff^s  having  considered  himself  to  be  the 
one  upon  whom  the  loss  would  fall  if  Everist  did  not  pay,  there 
was,  in  my  opinion,  no  act  so  unequivocally  referable  to  his  having 
agreed  to  be  bound  by  his  wife^s  signature  as  to  justify  a finding 
that  the  acceptance  had  been  ratified. 

There  is  another  way  in  which  the  defendant  bankas  case  may 
be  put.  If  the  plaintiff  agreed  that  if  the  Merchants  Bank  would 
refrain  from  communication  with  the  Standard  Bank  Everist 
would  pay  the  Merchants  Bank,  the  Merchants  Bank,  having  per- 
formed its  part  of  the  bargain,  has  a good  claim  against  the  plain- 
tiff for  breach  of  contract,  and  is  entitled  to  be  paid  as  damages  a 
sum  exactly  the  same  as  the  amount  which  it  charged  to  the  plain- 
tiff^s  account  in  respect  of  the  bill,  so  that,  the  one  sum  being  set 
off  against  the  other,  there  can  be  no  recovery  by  the  plaintiff  in 
this  action.  The  Statute  of  Frauds  presents  no  obstacle  to  the 
enforcement  of  such  a claim,  for  the  supposed  promise  by  the 
plaintiff  was  not  a promise  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another:  Everist  was  not  indebted  to  the  Merchants 
Bank ; and,  if  what  I have  said  about  the  position  as  between  the 
two  banks  is  correct,  it  has  not  been  shewn  that  the  Standard 
Bank  was  indebted  to  the  Merchants.  And  if  could  not  be 
said  that  the  liability  of  either  the  Standard  Bank  or  Everist  to 
the  Merchants  Bank  was  made  the  foundation  of  the  contract 
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between  the  plaintiff  and  the  Merchants  Bank  so  that,  such  lia- 
bility failing,  the  contract  was  void,  because  the  lex  contractus 
itself  had  made  an  end  of  the  claim — as  explained  by  Willes,  J.,  in 
Mount  Stephen  v.  Lakeman  (1871),  L.R.  7 Q.B.  196,  202 — for 
there  is  no  evidence  that  the  plaintiff  believed  that  either  the 
Standard  Bank  or  Everist  was  liable  to  the  defendant  bank,  or  that 
any  contract  which  he  entered  into  was  made  upon  the  basis  of 
any  such  liability.  The  manager  of  the  defendant  bank  told  the 
plaintiff  that  he  would  have  recourse  to  the  Standard  Bank;  the 
plaintiff  had  made  an  arrangement  with  Everist  in  virtue  of  which 
Everist  was  to  pay  the  Merchants  Bank ; the  plaintiff  was  on  good 
terms  with  Everist  and  wished  to  avoid  any  unpleasantness;  what 
he  may  have  thought  about  the  position  of  the  Standard  Bank, 
if  he  thought  about  it  at  all,  does  not  appear;  and  it  cannot  be 
found  as  a fact  that  any  assumption  as  to  the  liability  of  that 
bank  was  the  basis  upon  which  he  made  any  promise  which  he  did 
make.  Therefore,  it  is  my  opinion  that,  if  the  plaintiff  did  make 
the  suggested  promise,  the  defence  of  the  Merchants  Bank  is  estab- 
lished. 

Whether  the  plaintiff  did  make  such  an  agreement  as  has  just 
been  discussed  is  a difficult  question  of  fact.  If  he  did  not,  he  came 
very  close  to  doing  so,  and  at  first  I thought  it  ought  to  be  found 
that  he  had  done  so,  but  upon  further  consideration  I am  so 
strongly  impressed  with  the  view  that  the  words  used,  as  we  have 
them  reported  by  the  witnesses,  may  have  been  expressive  of  repre- 
sentations merely,  and  not  of  a contract,  that,  the  onus  of  proof 
being  upon  the  defendant,  I have  come  to  the  conclusion  that  the 
contract  is  not  made  out.  An  honest  representation  by  the  plain- 
tiff as  to  his  belief  that  Everist  would  pay  does  not  help  the 
defendant ; and  the  fact  that  the  defendant’s  manager  interrogated 
the  plaintiff  as  to  Everist’s  character,  and  perhaps  as  to  his  finan- 
cial ability,  points  towards  a reliance  by  the  bank  upon  the  fact 
that  Everist  had  promised  the  plaintiff  to  pay,  and  (if  he  was  the 
kind  of  man  that  the  defendant  said  he  was)  was  likely  to  pay, 
rather  than  upon  a promise  by  the  plaintiff  to  the  defendant  that 
Everist  would  pay.  I should  have  difficulty  in  finding  as  a fact 
that  the  plaintiff  did  not  promise,  but,  in  my  opinion,  there  is  not 
such  clear  proof  of  a promise  as  would  justify  a decision  in  favour 
of  the  defendants. 

For  these  reasons,  but  not  without  some  hesitation,  I am  in 
favour  of  dismissing  the  appeal  with  costs  both  to  the  plaintiff  and 
to  the  third  party.  . ' 


Masten,  j.  : — I have  had  an  opportunity  of  reading  the  judg- 
ment of  mv  brother  Rose,  and  I agree  in  the  result  at  which  he 
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has  arrived  and  in  the  law  as  stated  by  him,  bnt  wish  to  add  one 
or  two  observations. 

Certain  nncontroverted  and  outstanding  facts  are  to  be  borne 
in  mind  in  dealing  with  the  questions  in  dispute.  The  first  is  that 
the  plaintiff^s  wife  had  no  authority  to  accept  the  draft  in  question, 
and  consequently  the  acceptance  in  the  name  of  the  plaintiff  did 
not  bind  him,  with  the  result  that  when  the  Merchants  Bank  had 
paid  the  draft  it  had  no  right  to  charge  it  up  against  the  plain- 
tiff’s account.  Thus  it  follows  that  up  to  the  time  of  the  inter- 
view of  the  plaintiff  with  the  defendant’s  manager  in  the  first  week 
of  November  the  bank  was  admittedly  liable  to  restore  the  money 
i]i  question  to  Eccles,  the  plaintiff. 

The  sole  question  to  be  determined  in  this  action  is,  whether 
the  bank  is  relieved  from  its  liability  by  what  took  place  between 
the  plaintiff  and  the  defendant’s  manager,  coupled  with  the  sub- 
sequent action  of  the  bank  in  refraining  from  taking  proceeding,^ 
against  the  Standard  Bank  and  Everist. 

I think  that  the  result  of  the  evidence  is  that  Everist  got  the 
proceeds  of  the  draft,  and  was  thus  paid  twice  over.  This  is  not 
catagorically  stated  in  the  evidence,  but  is,  in  my  view,  a necessary 
inference  from  the  admitted  facts  and  the  testimony.  Everist  got 
the  cheque  and  the  draft.  He  parted  with  the  draft  to  the  Stand- 
ard Bank,  and  must  be  taken  to  have  got  value  for  it  either  by  way 
of  receiving  a credit  upon  its  discount  by  the  bank  or  after 
collection  by  the  bank  as  his  agent.  If  that  is  so,  then  I am 
of  the  further  opinion  that  the  defendant  bank  was,  at  the 
time  of  the  interview  between  the  plaintiff  and  Kelly,  the 
bank-manager,  during  the  first  week  of  November,  1921,  entitled 
to  recover  from  Everist,  on  the  footing  of  money  had  and  received, 
the  amount  of  the  draft  in  question.  But,  for  reasons  which  T 
shall  state  hereafter,  this  conclusion  of  fact  (in  which  I differ  in 
part  at  least  from  my  brother  Rose)  does  not  alter  the  result 
which  is  to  be  arrived  at  on  this  appeal.  It  is  important,  more- 
over, to  bear  in  mind  that  at  the  time  of  the  interview  in  November 
the  bank-manager  must  have  realised  fully  the  bank’s  liability  to 
refund  to  Eccles  the  amount  of  the  draft  and  also  the  necessity  for 
a clear  and  definite  agreement  thoroughly  understood  by  Eccles, 
in  order  to  relieve  the  bank  from  liability. 

The  circumstances  detailed  in  the  evidence  form  the  basis  of 
several  distinct  legal  defences,  and  if  any  one  of  these  is  effective 
the  bank  will  be  entitled  to  succeed. 

The  first  defence  is  that  Eccles  at  this  interview  released  the 
bank  from  its  liability  in  consideration  of  the  bank’s  forbear- 
ance to  make  claim  against  the  Standard  Bank  and  Everist.  To 
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relieve  the  bank  from  a liability  which  it  was  plainly  under,  the 
evidence  must  needs  be  clear,  unequivocal,  and  convincing;  and, 
upon  the  best  consideration  that  I can  give  to  it,  I think  the  evi- 
dence in  this  case,  which  is  fully  stated  in  the  judgment  of  my 
brother  Rose,  falls  entirely  short  of  supporting  a defence  that 
Eccles,  in  his  interview  with  the  bank-manager,  actually  released 
the  bank  from  liability. 

The  second  defence  is  the  defence  that,  if  the  bank  would  stay 
its  hand,  and  take  no  steps  against  the  Standard  Bank,  Eccles 
undertook  that  Everist  would  return  the  money  to  the  defendant 
bank,  and  I think  that  whatever  was  said  in  this  regard  applied  to 
Everist  as  well  as  to  the  bank,  but  I agree  with  my  brother  Rose  that 
the  evidence  is  not  adequate  to  establish  such  an  agreement  with 
respect  either  to  the  Standard  Bank  or  Everist.  Not  only  so,  but  as 
regards  Everist  any  such  agreement  would  be  a guarantee  of  a debt 
then  due  by  Everist  to  the  defendant  bank,  and  would  be  unenforce- 
able imder  the  Statute  of  Frauds. 

The  third  defence  is  estoppel.  I agree  with  the  reasoning  of 
my  brother  Rose  as  regards  the  Standard  Bank.  But,  if  Everist 
was  liable  to  the  Merchants  Bank  for  money  had  and  received,  the 
reasoning  of  my  brother  does  not  apply  to  EverisPs  case.  It 
seems  to  me  that  there  is  in  truth  no  estoppel  creating  any  obliga- 
tion or  liability  by  Eccles  to  the  Merchants  Bank.  Estoppel  is  a 
rule  of  evidence  whereby  one  person  is  estopped  from  denying  the 
truth  of  the  statement  which  he  has  made  to  another  and  on  which 
the  other  has  acted.  Now,  what  statement  did  Eccles  make  to  the 
Merchants  Bank  ? I take  it  that  the  essential  statement  was : I 

ask  you  not  to  bother  your  ledger-keeper  nor  make  claim  against 
the  Standard  Bank  or  against  Everist.  I have  seen  Mr.  George 
(EverisPs  manager),  and  he  has  undertaken  to  repay  this  sum 
within  a week  or  ten  days.  He  is  a reliable  man.  The  firm  is 
reliable;  I have  dealt  with  them  for  years.’^ 

That  is. not  a statement  of  any  existing  fact  capable  of  attach- 
ing any  legal  obligation  to  Eccles.  The  only  statement  is  that  he  has 
seen  George,  who  has  promised  to  fix  the  matter  up,^’  not  a prom- 
ise that  Eccles  himself  will  do  so. 

For  these  reasons,  I agree  in  the  judgment  proposed  by  my 
brother  Rose. 

Mulock,  C.J.Ex.,  and  Suthbeland  and  Kelly,  JJ.,  agreed' 
with  Master,  J. 


Appeal  dismissed. 
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Quintal  and  Lynch  Limited  v.  Godekich  Elevator  and 
Transit  Co.  Limited. 

Grain — Negligence  of  Elevator  Company — Deterioration  of  Grain  in 
Elevator — Finding  of  Fact  of  Trial  JiuLge — Contrary  Finding  of 
Dominion  Board  of  Grain  Commissioners  — Powers  of  Board  — 
Finding  of  Board  not  Binding  on  Court — Dominion  Grain  Act, 
1912,  2 Geo.  V.  ch.  27,  secs.  90  et  seq.,  119,  120,  122,  I4I,  236  et  seq., 
242(c)— Secs.  120 A.  and  120B„  Added  ly  5 Geo.  V.  ch.  10,  sec.  4.. 

A consignment  of  oats  was  stored  in  the  elevator  of  the  defendant 
company  in  August,  1918.  The  plaintiff  company  purchased  these 
oats  on  the  26th  September,  paying  for  them  after  the  defendant 
company  had  advised  that  the  oats  shewed  “ no  inferior  condition 
...  on  arrival  or  in  store.”  They  remained  in  the  elevator  until 
resold  by  the  plaintiff  company,  shipments  continuing  until  Novem- 
ber. Many  shipments  were  a long  time  en  route,  and  on  arrival  at 
destination  were  found  to  be  in  a damaged  condition.  The  plaintiff 
company  complained  to  the  Board  of  Grain  Commissioners,  alleging 
that  the  grain  was  shipped  in  heated  condition.  The  Board  found 
that  the  oats  shewed  signs  of  deterioration  on  the  9th  September, 
but  no  notice  was  given  until  the  1st  November;  that  these  oats  had 
been  mixed  with  oats  from  another  consignment;  and  that  the 
defendant  company  was  responsible  for  the  deterioration.  The 
plaintiff  company  brought  this  action  to  recover  damages  for  the  loss 
suffered,  alleging  negligence  of  the  defendant  company:  — 

Held,  that  the  grain  was  damaged  in  the  course  of  railway  transporta- 
tion after  it  had  been  taken  from  the  elevator. 

Held,  also,  that  the  Board  of  Grain  Commissioners  has  the  right  to 
investigate  complaints  of  shortage  and  power  to  as ess  or  apportion 
the  loss,  this  assessment  to  be  final  and  enforceable  in  a court  of 
competent  jurisdiction;  but  has  no  jurisdiction  to  determine  disputes 
between  merchants  or  between  a merchant  and  an  elevator-owner. 
Provisions  of  the  Dominion  Grain  Act,  1912,  2 Geo.  V.  ch.  27,  con- 
sidered. 

Senvble,  that  the  claim  for  damages  was  not  made  upon  the  proper  basis, 
being  for  the  difference  between  the  cost  and  the  amount  actually 
realised,  whereas  the  market  price  of  oats  had  fallen,  and  this 
method  of  computation  cast  the  loss  by  reason  of  the  fall  in  price 
upon  the  elevator  company. 

Semble,  also,  that  it  would  be  ultra  vires  the  Dominion  Parliament  to 
create  a court  to  determine  questions  of  right  and  property. 

In  re  Board  of  Commerce  Act,  1919,  and  Combines  and  Fair  Prices  Act, 
1919,  [1922]  1 A.C.  191,  referred  to. 

Action  by  a company  dealing  in  grain^  having  its  head  office 
in  Montreal,  against  a company  owning  and  operating  a terminal 
elevator  at  Goderich,  for  $5,000  damages  for  loss  suffered  by  the 
plaintiff  company  owing  to  the  deterioration  of  a quantity  of 
grain,  by  reason,  as  the  plaintiff  company  alleged,  of  the  negligence 
of  the  defendant  company. 


1922. 
March  20. 
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Middleton,  J.  February  24,  25,  27,  and  28.  The  action  was  tried  by  Middle- 
ig22.  J.,  without  a jury,  at  a Toronto  sittings. 

H.  J.  Scott,  K.C.,  and  TF.  Lawr,  for  the  plaintiff  company. 

D.  L.  McCarthy,  K.C.,  for  the  defendant  company. 
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March  20.  Middleton,  J. : — The  case  for  the  plaintiff  is  pre- 
sented in  a number  of  ways,  which  can  be  more  easily  understood 
if  the  facts  are  first  set  out. 

The  oats  in  question  are  50,000  bushels  of  No.  1 feed-oats,  part 
of  a cargo  of  136,000  bushels  shipped  by  Ostrander  & Co.  to  God- 
erich in  the  steamer  Gale  Staples  — and  a car-load  of  extra  No. 
1 feed-oats  from  another  source,  which  so  far  as  necessary  will  be 
dealt  with  separately.  The  136,000  bushels  were  received  from  the 
Gale  Staples  on  the  20th  August,  1918,  and  were  stored  in  a 
number  of  separate  bins  in  the  elevator. 

Mr.  Quintal  purchased  these  oats  on  or  about  the  26th  Sep- 
tember, 1918,  and  paid  for  them  by  accepting  and  paying  sight- 
drafts  of  the  Winnipeg  Grain  Company,  Avhich  seems  to  have  been 
an  agent  of  Ostrander. 

Before  paying,  certain  communications  were  had  with  the 
defendant  company  as  to  the  condition  of  the  grain.  These  are 
set  out  in  the  pleading  as  misrepresentations  and  made  the  basis 
of  a claim  for  damages. 

On  the  26th  September,  the  first  telegram  stated,  as  was  the  fact, 
that  the  plaintiff  company  had  bought  the  grain,  an  asked,  Please 
wire  quickly  if  these  goods  in  good  condition  not  heated  or  other- 
wise damaged.’’  The  answer  was,  Oats  referred  to  are  apparently 
in  same  condition  as  received.” 

To  this  the  plaintiff  company  replied ; Your  wire  not  quite 
satisfactory.  What  we  want  to  know  is  if  oats  are  in  cool  sweet 
condition  or  reached  you  damaged.”  The  answer  is,  Our  records 
shew  no  inferior  condition  Staples  oats  on  arrival  or  in  store.” 

The  purchase  was  made  before  the  telegrams  in  question.  It  is 
suggested  that  payment  was  held  up  to  allow  of  these  communica- 
tions, but  I do  not  think  so.  The  vendor  was  and  is  perfectly 
responsible,  and  if  the  oats  were  not  then  up  to  contract  he  is 
answerable. 

Quite  apart  from  that,  the  telegrams  are  guarded  and  have  not 
been  shewn  to  be  in  any  way  untrue.  So  far  as  this  branch  of  the 
case  is  concerned  it  fails.  This,  however,  is  but  the  threshold  of 
the  case. 

The  oats  were  allowed  to  remain  in  the  elevator  until  resold  ' 
by  the  plaintiff  company,  and  were  then  shipped  direct  to  its  cus- 
tomers. Some  of  the  cars  seem  to  have  been  satisfactory.  Eighteen 


LII.] 


ONTAEIO  LAW  REPOETS. 


155 


cars  are  complained  of,  containing  about  34,000  bushels.  These  Middleton,  J. 

cars  were  shipped  from  the  elevator,  three  on  the  10th  October, 

two  on  the  17th  October,  and  thirteen  on  the  22nd  October.  To  — 

render  the  defendant  company  liable  for  damage  to  this  grain  it 

must  be  made  to  appear  that  it  was  damaged  between  the  date  of  Limited 

purchase,  the  26th  September,  and  the  date  of  shipment.  God^ich 

The  cars  took  an  extraordinary  length  of  time  to  reach  their 
destination,  running  from  8 to  48  days,  thirteen  of  them  being  a Transit  Co. 
month  and  over  betwen  Goderich  and  Montreal  and  points  near  to 
it.  When  examined  at  destination,  the  grain  was  not  in  good 
condition,  and  it  is  argued  that  this  shews  that  it  was  not  in  good 
condition  when  shipped.  Save  for  this  evidence  and  argument 
backed  up  by  expert  testimony  there  is  nothing  to  contradict  the 
evidence  of  the  defendant  company  that  the  grain  was  in  good  condi- 
tion when  shipped. 

Some  grain  had  been  received  from  another  boat,  not  in  good 
condition  so  far  as  part  of  the  cargo  was  concerned.  It  was  sug- 
gested that  some  of  this  grain  was  mixed  with  Gale  Staples 
grain,  and  so  the  grain  become  contaminated.  The  evidence  satis- 
fied me  that  none  of  this  damaged  grain  was  shipped  in  the  cars 
in  question,  and  that  the  grain  shipped  was  not  mixed  with  the 
grain  from  the  other  vessel. 

The  proper  finding,  I am  convinced,  is  that  the  grain  was  dam- 
aged in  the  course  of  the  railway  transportation. 

Humber  1 feed-oats  is  a low  grade  grain,  and  permits  a large 
quantity  of  “ dirt,”  i.e.,  dust  from  the  grain  itself,  and  is  not  a 
grain  that  can  be  relied  upon  to  remain  in  condition  without  care. 

This  particular  grain  was  abnormally  dirty,  and  so  apt  to  be  sub- 
ject to  deterioration  when  left  in  box-cars  in  damp  weather  for 
so  long. 

I am  not  overlooking  the  correspondence  with  Ostrander  as  to 
the  balance  of  the  grain  following  immediately  after  this  shipment. 

On  the  23rd  October,  the  elevator  company  urged  immediate  ship- 
ment, as  it  wanted  space,  also  because  the  grade  is  not  such  as 
will  warrant  even  condition  if  left  indefinitely.”  On  the  24th 
October,  the  defendant  company  advises  that  it  is  turning  these 
oats.  One  bin  turned  that  day  was  found  in  good  condition. 

On  the  29th,  other  bins,  being  turned,  shewed  warm,”  and 
immediate  shipment  is  counselled  to  avoid  more  ‘‘  serious  condi- 
tion,” and  on  the  1st  November,  45,000  bushels,  or  a little  more 
than  half  the  oats  then  on  hand,  were  posted  as  “ more  or  less  bin- 
burned  and  heating.”  Unexplained,  this  would  excite  suspicion 
and  provoke  inquiry.  Forty  thousand  bushels  at  this  time  were  in 
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good  shape.  I can  see  no  reason  to  discredit  those  who  state  that 
the  45,000  bushels  posted  were  the  only  oats  damaged. 

There  remains  the  most  difficult  and  most  important  aspect  of 
the  case  yet  to  be  considered. 

In  May,  1919,  the  plaintiff  company  filed  a complaint  with  the 
Grain  Commissioners,  alleging  that  the  purchase  was  closed  on 
the  faith  of  the  telegrams  set  out,  and  that  the  grain  was  shipped 
in  a heated  condition.  They  also  allege  that  the  grain  had  been 
turned  before  they  bought,  and  charge  as  a fault  that  notice  had 
not  been  given  under  the  Act  until  after  their  grain  had  been 
shipped. 

The  document  is  very  informal,  but  I infer  that  it  charges  that 
the  grain  was  in  fact^  to  the  knowledge  of  the  elevator  company,  out 
of  condition  before  the  plaintiff  company  bought,  and  that  the 
elevator  company,  knowing  this,  ought  to  have  given  notice  under 
sec.  141  of  the  Canadian  Grain  Act,  1912,  2 Geo.  Y.  ch.  27. 

This  complaint  was  heard  by  the  Board,  and,  after  much  evi- 
dence had  been  taken,  the  Board  decided,  inter  alia:— 

The  oats  loaded  out  on  account  of  Quintal  & Lynch  were  not 
in  good  condition  when  loaded  into  cars  at  Goderich.” 

It  is  also  found  that  40,000  bushels  of  the  Gale  Staples  ” 
cargo  were  binned  with  other  oats,  particularly  with  the  Schle- 
singer”  cargo,  in  violation  of  sec.  126  (7). 

It  is  further  found  that  the  oats  in  store  in  their  elevator  on 
the  9th  September  were  shewing  signs  of  deterioration.”  Yet  no 
official  notice  was  given  till  the  1st  November. 

The  Board  is  therefore  of  opinion  that  the  Goderich  Elevator 
and  Transit  Company  should  be  held  responsible  to  the  proper 
parties  for  all  deterioration  in  the  ^ Gale  Staples’  cargo  between 
the  9th  September,  1918,  and  the  1st  November,  1918.” 

This  is  in  conflict  with  my  finding  of  fact.  The  reason  is,  I 
think,  that  the  Board  regarded  all  the  oats  as  a unit.  I have 
attempted  to  follow  the  particular  oats  from  this  ship,  through 
the  bins,  to  the  cars. 

It  is  argued  that  this  finding  is  binding  upon  me  and  deter- 
mines the  issue  raised  here. 

This  involves  careful  consideration  of  the  Canada  Grain  Act 
and  its  amendments;  for,  so  far  as  I know,  its  provisions  have 
not  yet  been  consiclered  by  the  Courts. 

I am  told  that  the  Board  takes  a very  wide  view  as  to  its  powers, 
and  in  fact  determines  practically  all  disputes  which  arise  between 
grain-dealers. 

Under  this  Act  a Board  is  appointed  by  the  Governor  in  Conn-' 
cil,  and  it  is  given  very  wide  powers,  to  be  exercised  by  general 
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rules  and  orders,  through  officers  appointed  by  it,  in  respect  of  Middleton,  J. 
the  grading  of  grain  and  its  storage  and  handling. 

The  Act  contains  many  provisions  with  respect  to  elevators  and  

! their  operation  and  contains  many  requirements  and  prohibitions,  an^Lynch 
and  penalties,  fine,  and  imprisonment  are  provided.  Limited 

Sections  119  seq,  deal  with  the  powers  of  the  Board.  Godeeich 

Section  119  contains  nothing  relevant  to  the  question  and  looks 
to  the  enforcement  of  the  general  provisions  of  the  Act.  Transit  Co. 

Section  120  is  most  important : — Limited. 

The  Board  shall  also  receive  and  investigate  all  complaints 
in  writing,  under  oath.^^ 

Four  heads  are  then  enumerated : — 

“ {a)  of  undue  dockage,  improper  weights  or  grading; 

‘‘(b)  of  refusal  or  neglect  to  furnish  cars  within  a reasonable 
time ; 

(c)  of  fraud  or  oppression  by  any  person,  firm  or  corporation, 
owning  or  operating  any  elevator,  warehouse,  mill  or  railroad,  or 
I by  any  grain  commission  merchant,  or  track-buyer ; 

I “ {d)  oi  any  violation  of  any  provision  of  this  Act,  or  of  any 

rule  or  regulation  made  in  pursuance  thereof.-’^ 

I The  Board  (2)  may  summon  witnesses,  etc.,  and  take  evidence 
1 under  oath;  and  (3)  shall  also  apply  such  remedy  as  is  pro- 
I vided  by  statute,  and  shall  institute  prosecutions  at  the  Glovernment 
I expense  whenever  it  considers  a case  proper  therefor.^^ 

I Under  sec.  122  (4),  upon  complaint,  the  Board  ma}r  investigate 
! any  charge  of  the  violation  of  law  or  of  any  rule  or  regulation,  and 
j may  recommend  the  revocation  of  any  license. 

I Penalties  are  provided  by  sec.  70  et  seq.  for  certain  named 
violations  of  the  Act,  and  also  by  secs.  236  et  seq.  I call  particular 
attention  to  sec.  242,  which  makes  any  person  liable  to  a fine  of 
not  less  than  $5,000  and  not  more  than  $20,000  and  to  two  years’ 
imprisonment  who  “ (c)  makes  any  untrue  statement  ...  as 
to  the  quantity,  kind,  or  grade  of  grain  in  store  in  a terminal 
elevator.” 

Nothing  in  this  section  confers  any  jurisdiction  to  determine 
disputes  between  merchants  or  between  a merchant  and  an  ele- 
vator company ; all  the  Board  may  do  is  to  receive  and  investi- 
gate ” the  complaint  made.  It  may  then  apply  such  remedy  as 
is  provided  by  statute,”  e.g.,  may  recommend  the  revocation  of  the 
license,  or  may  “ institute  prosecutions,”  when  in  due  course  the 
person  or  body  alleged  to  be  at  fault  will  be  called  upon  in  the 
ordinary  way  to  answer  for  his  offence. 

It  is  not  required  that  the  accused  shall  be  summoned  before 
the  Board.  It  would  most  undoubtedly  be  proper  that  he  should 
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have  notice  and  should  be  heard  in  his  own  behalf,  but  the  Board 
cannot  find  guilt — it  can  only  institute  a prosecution. 

I can  find  nothing  to  suggest  that  the  Board  has  any  judicial 
power  whatever  or  any  right  to  deal  with  or  determine  the  rights 
of  adverse  parties.  By  this  I do  not  mean  to  say  that  vsdth  reference 
to  the  power  which  the  Board  has  it  should  not  act  judicially,  but 
that  the  determination  of  questions  as  to  property  and  civil  rights 
has  not  been  conferred  upon  it. 

By  the  amendment  of  1915  (5  Geo.  Y.  ch.  10,  sec.  4,  adding 
secs.  120A.  and  120B.),  this  impression  of  the  meaning  of  sec.  120 
is  intensified.  The  Board  may  receive  and  investigate  complaints 
as  to  shortage  of  grain  upon  delivery  of  the  same  from  elevator  to 
vessel  or  from  vessel  to  elevator,  and  shall  have  power  to  assess 
or  apportion  the  loss,^^  and  this  assessment  shall  be  final  and  shall 
be  enforceable  in  any  court  of  competent  jurisdiction. 

Though  there  are  other  sections  of  the  Act  speaking  of  investi- 
gation,^^ this  is  the  only  place  in  which  I find  a right  to  adjudicate 
indicated. 

There  is  probably  behind  all  this  a motive  for  the  form  of 
this  legislation.  Any  attempt  on  the  part  of  the  Dominion  to 
create  a Court  to  determine  questions  of  right  and  property  would 
probably  be  ultra  vires.  This  predisposes  me  to  construe  the  Act 
in  such  a way  as  to  leave  its  provisions  clearly  within  the  power 
of  the  Dominion.  This  question  should  not  now  be  discussed,  but 
there  is  much  in  the  recent  “ Board  of  Commerce  decision  which 
concerns  the  point.  See  In  re  Board  of  Commerce  Act,  1919,  and 
Combines  and  Fair  Prices  Act,  1919,  [1922]  1 A.C.  191. 

There  remains  only  the  small  claim  with  regard  to  the  one 
car  of  extra  No.  1 oats.  This  was  rather  ignored  in  the  evidence 
and  so  far  in  this  judgment.  It  is  enough  to  say  that  no  case  was 
made  in  respect  of  it. 

I should  draw  attention  to  the  fact  that  the  claim  for  dam- 
ages is  not  made  upon  the  proper  basis.  It  is  for  the  difference 
between  cost  and  the  amount  actually  realised.  The  price  of  oats 
fell  very  largely,  and  this  method  of  computation  casts  the  loss 
by  reason  of  the  fall  in  the  market  price  on  the  elevator  company. 

The  action  fails  and  should  be  dismissed  with  costs. 
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Batt  V.  Village  of  Beaverton. 


Highway  — Dedication  — Failure  to  Shew  Plan  or  Municipal  By-law 
or  Expenditure  of  Public  Money  or  Performance  of  Statute-labour — 
Municipal  Act,  R.S.O.  WI4,  ch.  192,  secs.  433,  460(1),  412,  415,  419 
(4  Geo.  V.  ch.  33,  sec.  20) — Evidence  as  to  Dedication  by  Owner  and 
Acceptance  by  Public — Question  of  Fact — IntenMon — Ratification — 
Mortgagor  in  Possession — Absence  of  Assent  by  Mortgagee. 

The  paper-title  to  a strip  of  land  in  a village  along  the  shore  of  a lake 
was  in  the  plaintiff;  he  and  his  predecessors  had  been  assessed  for  it 
and  had  paid  taxes  upon  it;  it  was  not  shewn  upon  any  plan  as  a 
road;  and  there  was  no  municipal  by-law  accepting  it  as  a road;  but 
It  was  alleged  by  the  defendants,  the  village  corporation,  that  many 
years  ago  it  was  dedicated  by  the  then  owner  as  a highway  and 
accepted  by  the  public:  — 

Held,  by  Middleton,  J.,  the  trial  Judge,  that  the  strip  was  not  in  any 
way  dedicated  as  a highway  and  was  the  property  of  the  plaintiff. 

It  was  not  a road  upon  which  public  money  had  been  expended  for 
opening  it;  nor  a road  upon  which  statute-labour  had  been  usually 
performed;  nor  a road  dedicated  by  the  owner  of  the  land  to  public 
use:  Municipal  Act,  R.S.O.  1914,  ch.  192,  sec.  432. 

Sections  433,  460(1),  472,  475,  and  479  (4  Geo.  V.  ch.  33,  sec.  20),  also 
considered. 

Dedication  ought  not  to  be  too  readily  presumed — a dedication  must  be 
made  with  intention  to  dedicate:  Simpson  v.  Attorney-General,  [1904] 
A.C.  476,  493,  494. 

The  land  was  used  by  the  public,  but  not  as  a road  for  going  from  one 
place  to  another — rather  as  a pleasure-spot  and  quasi-park,  by  tacit 
permission. 

Attorney-General  v.  Antrobus,  [1905]  2 Ch.  188,  referred  to. 

Upon  appeal  the  contention  of  the  defendants  was  solely  that  the  strip 
of  land  was  a road  dedicated  by  the  owner  to  public  use  and  accepted 
by  the  municipality:  — 

Held,  affirming  the  decision  of  Middleton,  J.,  that  the  question  of 
dedication  or  no  dedication  was  one  of  fact,  depending  upon 
evidence;  that  different  persons,  having  an  interest  in  the  land, 
had  contemplated,  from  1872  onward,  the  dedicating  of  it  for  a high- 
way; but  from  1875,  when  R.  became  owner,  the  land  was  continu- 
ously subject  to  mortgage;  that  a mortgagor  in  possession  cannot 
defeat  his  mortgagee’s  title  by  giving  the  land  to  the  public;  that 
there  was  no  suggestion  of  any  mortgagee’s  consent  to  or  knowledge 
of  a dedication  by  R.;  and  that  there  was  no  effective  dedication  by 
R..  and  consequently  there  could  be  no  ratification,  and  there  was  no 
independent  dedication,  by  R.’s  successors  in  title. 


March  24. 
1923. 
Jan.  5. 


Action  against  the  Municipal  Corporation  of  the  Village  of 
Beaverton  and  one  Oliver  to  restrain  the  defendant  Oliver  from 
erecting  an  ice-house  on  land  alleged  to  belong  to  the  plaintiff  and 
to  restrain  the  defendant  corporation  from  interfering  with  the 
plaintiff’s  fences  and  for  damages  from  both  defendants  for  tres- 
pass. 
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March  M and  15,  1922.  The  action  was  tried  by  Middleton, 
J.,  without  a jury,  at  Whitby. 

Gideon  Grant,  K.C.,  and  R.  R.  McKay,  for  the  plaintiff. 

J.  E.  Day,  K.C.,  for  the  defendants. 

March  24,  1922.  Middleton,  J.  : — The  plaintiff  sues  for  an 
injunction  to  restrain  the  defendant  Oliver  from  erecting  an  ice- 
house, it  is  said  by  the  permission  of  the  Corporation  of  the 
Village  of  Beaverton,  upon  certain  lands  of  which  the  plaintiff 
claims  to  be  the  owner,  but  which  the  Beaverton  corporation  con- 
tend are  a highway.  The  real  issue  presented  for  trial  was  the 
title  to  a strip  of  land  along  the  shore  of  Lake  Simcoe  between 
Albert  and  Simcoe  streets.  Is  this  a highway?  The  paper-title 
is  in  the  plaintiff;  he  and  his  predecessors  have  been  assessed 
for  it  and  have  paid  taxes  upon  it ; and  it  is  not  shewn  upon  any 
plan  as  a road;  but  it  is  alleged  that  many  years  ago  it  was  dedi- 
cated as  a highway  and  accepted  by  the  public. 

The  earliest  plan  filed  is  that  of  1872.  Main  street  was  an 
original  concession-line,  and  it  was  crossed  at  right  angles  by  the 
side-road  between  lots  15  and  16.  The  triangle  of  land  between  the 
concession,  the  river,  and  the  lake,  was  in  1854  owned  by  Edward 
Shortis.  This  side-road  then  ran  across  this  triangle  to  the  lake. 
By  an  Act  of  that  year  it  is  recited  that  Shortis  has  granted  two 
roads  on  and  over  lots  15  and  16  in  the  6 th  concession  of  Thor  ah, 
and  the  township  corporation  has  adopted  these  roads,  and  in 
consequence  the  concession-road  is  no  longer  needed,  and  with 
the  consent  of  the  township  this  concession-road  is  vested  in  Shortis. 

It  has  been  assumed  that  these  two  roads  are  Wellington  street 
and  Albert  street,  as  shewn  upon  this  plan  of  1872. 

The  devolution  of  the  title  of  this  land  from  1854  to  1875  is 
not  shewn,  but  in  1875  the  executors  of  James  Henderson  convey 
to  Donald  Eoss  blocks  A.  and  B.  on  the  plan  42,  and  the  store- 
house at  the  end  of  the  wharf  near  the  foot  of  Albert  street,  with  a 
reservation  of  a right  of  way  to  the  wharf.  This,  it  was  suggested, 
referred  to  the  road  in  question,  but  I am  convinced  that  it  only 
refers  to  access  from  the  end  of  Albert  street  to  the  wharf. 

Ross  mortgaged  this  land,  and  it  was  sold  under  the  mortgage  to 
Grlassford  in  1882. 

An  old  man  named  Treleaven  was  a witness.  He  says  that  iir 
1873  he  put  up  the  fence  along  the  lake-shore  in  its  present  situa- 
tion some  50  feet  from  the  bank  and  farther  from  the  water’s  edge. 
Ross  had  some  sketch  shewing  his  intentions.  He  intended  to 
bring  the  lands  back  to  use  as  a farm,  and  the  fence  was  necessary 
to  prevent  cattle  obtaining  access  from  outside  and  to  prevent 
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cattle  straying.  He  was  at  this  time  closing  some  streets,  and, 
according  to  Treleaven,  intended  this  strip  to  be  a public  street. 
There  is  nothing  to  indicate  what  authority  he  had  to  close  any 
streets.  The  Crown-patent  is  not  produced.  It  may  be  that  this 
contains  the  reservation  frequently  found  of  the  right  to  land  from 
boats,  etc.,  on  the  shore.  If  so,  this  would  explain  the  leaving  of 
the  strip  outside  the  fence. 

A matter  of  great  significance  is  the  plan  registered  by  the 
township  in  1879.  This  shews  the  whole  block  as  consolidated  and 
all  streets  that  had  ever  crossed  the  parcel  gone,  hut  no  indication 
of  the  alleged  new  street.  It  may  well  be  that  the  statute  only 
intended  a municipal  plan  to  be  a consolidation  of  existing  plans, 
but  this  plan  is  actually  more — it  purports  to  shew  the  actual  situa- 
tion and  is  under  the  seal  of  the  municipality  and  the  signature 
of  the  reeve  and  clerk. 

All  this  is  the  more  significant  when  it  is  said  that  Ross  was 
a member  of  the  council  and  at  one  time  reeve.  The  intention  both 
of  Ross  and  the  council  was  then  pretty  well  understood. 

In  1884  Glassford  conveyed  to  White,  and  there  is  no  mention 
of  any  road.  The  property  remained  in  the  White  family  until 
1912.  On  the  23rd  January,  1912,  the  Misses  White,  in  whom  the 
property  was  vested,  agreed  to  sell  to  McKenzie,  inter  alia,  that 
part  of  block  B.  bounded  on  the  west  by  the  easterly  limit  of  the 
street  along  the  shore  of  Lake  Simcoe,^^  at  a price  of  $5  per  foot 
for  the  frontage  on  this  street  and  at  so  much  per  acre  for  the 
remainder  of  the  parcel.  This  agreement  is  not  registered.  When 
the  conveyance  came  to  be  made  it  did  not  follow  the  agreement 
but  conveyed  the  land  to  the  shore  of  the  lake.  This  deed  is 
recorded. 

It  is  said,  and  is  no  doubt  the  fact,  that  the  price  named  in 
the  deed,  $11,208,  was  based  upon  a computation  according  to  the 
terms  of  the  agreement. 

At  the  opening  of  the  trial  two  plans  were  produced  and  marked 
for  convenience  as  exhibits,  counsel  stating  that  they  would  be 
proved  later.  At  the  close  of  the  case  I drew  attention  to  the 
fact  that  they  had  not  put  these  in  formally.  Neither  counsel 
desired  to  put  them  in.  It  is  always  unsatisfactory  to  deal  with 
a case  knowing  there  is  other  evidence,  and  most  unsatisfactory 
when  the  evidence  has  been  before  the  Court  informally.  If  I am 
at  liberty  to  refer  to  these  plans  shewn  to  me — they  throw  light 
upon  the  situation — Mr.  White  had  an  intention  to  divide  the  land 
he  owned  and  laid  out  on  a plan  signed  by  him,  a street  along  the 
lake-shore  with  a tier  of  lots  fronting  on  it,  but  he  did  not  sell 
according  to  this  plan,  nor  was  the  plan  in  any  way  operative.  On 
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Middleton,  J.  the  sale  to  McKenzie  the  plan  was  nsed  to  determine  the  price ; 

the  actual  sale  was  not  in  accordance  with  the  plan,  bnt  was  a sale 
of  the  whole  land. 

There  was  also  a plan,  produced  but  not  put  in,  which  shewed 
a scheme  of  laying  out  a street  some  distance  from  the  water  with  a 
Beaverton,  tier  of  lots  between  it  and  the  water. 

All  this  goes  to  shew  that  there  was  no  street  actually,  and 
that  the  question  was  an  open  one. 

Common  and  public  highways  are  defined  and  enumerated  in 
sec.  432  of  the  Municipal  Act,  R.S.O.  1914,  ch.  192.  They  are:  (1) 
‘'^allowances  for  roads  made  by  the  Crown  surveyors;’^  (2)  all 
highways  laid  out  or  established  under  the  authority  of  any  statute 
( 3 ) all  roads  on  which  public  money  has  been  expended  for  open- 
ing them;”  (4)  or  on  which  statute-labour  has  been  usually  per- 
formed;” (5)  ‘'‘all  roads  passing  through  Indian  lands;”  (6)  “all 
roads  dedicated  by  the  owner  of  the  land  to  public  use.” 

The  soil  and  freehold  of  every  highway  is  vested  in  the  muni- 
cipality under  the  Municipal  Act,  sec.  433. 

And  no  highway  can  now  be  laid  out  without  the  sanction  of 
the  council  of  the  municipality:  sec.  479  (enacted  by  the  Muni- 
cipal Amendment  Act,  1914,  4 Geo.  V.  ch.  33,  sec.  20). 

The  municipal  council  may  pass  a by-law  for  establishing  and 
laying  out  a highway  (sec.  472),  but  this  must  be  upon  notice  as 
provided  by  sec.  475. 

Highways  must  be  kept  in  repair  by  the  corporation,  and  in 
default  it  shall  be  liable  for  damages  (sec.  460  (1)  ) ; but  where 
the  highway  is  laid  out  by  a private  person  the  municipality  is  not 
liable  until  the  highway  is  established  by  by-law  of  the  council  or 
otherwise  assumed  for  public  use  by  the  corporation. 

Such  in  brief  are  the  provisions  of  the  Municipal  Act. 

It  is  suggested  that  this  land  is  a road  falling  within  3,  4,  or  6 
of  the  clauses  enumerated. 

I do  not  think  it  comes  under  any  of  these.  Public  money  was 
not  expended  for  opening  it.  There  is  a small  gully  or  ditch. 
Some  timbers  from  the  Government  wharf  and  also  some  boards 
belonging  to  the  Government  were  taken  by  Ross  while  he  was  a 
member  of  council  to  make  a rough  bridge  or  culvert  over  this.  It 
may  be  that  some  wages  were  paid  by  the  road  commissioner  to 
men  who  did  this  work.  This  is  not  proved,  but  it  is  not  what  is 
meant  by  the  statute. 

Statute-labour  has  not  been  usually  performed  on  this  road. 

There  remains  the  last.  Was  the  road  dedicated  by  the  owner 
to  public  use,  i.e.,  to  public  use  as  a highway? 
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Under  the  statute  as  it  now  stands  it  would  seem  to  be  neces-  Middleton,  .T. 
sary  that  there  should  be  the  sanction  of  the  municipality,  prob-  ^922 

ably  expressed  by  a by-law  for  the  establishment  of  the  road.  At  

the  time  when,  it  is  said,  this  road  was  dedicated,  I am  ready  to 
assume  that  there  could  be  dedication  by  an  owner,  as  in  England.  Village 
by  the  opening  up  of  a road  with  the  intention  on  the  part  of  the  Beaverton. 
owner  to  dedicate  it  as  a highway  and  an  acceptance  by  public  user 
as  distinct  from  municipal  action. 

In  view  of  the  provisions  of  the  Municipal  Act  even  at  an 
early  date,  I incline  to  the  view  that  dedication  ought  not  to  be  too 
readily  presumed  here.  In  O’Neil  v.  Harper  (1913),  28  O.L.E. 

635,  enough  was  found  to  warrant  the  view  that  there  was  both  dedi- 
cation and  acceptance;  but  in  Re  Sanderson  amd  Township  of 
Sophiasburgh  (1916),  38  O.L.E.  249,  a case  much  stronger  than 
the  one  at  bar,  the  Court  reversed  the  finding  at  the  trial  that  there 
was  evidence  of  dedication. 

The  observation  of  Lord  Macnaghten  in  Simpson  v.  Attorney- 
General,  [1904]  A.C.  476,  at  pp.  493,  494,  must  be  kept  in  mind: — 

It  is  clear  law  that  a dedication  must  be  made  with  intention 
to  dedicate,  and  that  the  mere  acting  so  as  to  lead  persons  into  the 
supposition  that  a way  is  dedicated  to  the  public  does  not  of  itself 
amount  to  dedication. 

On  the  whole  case  the  situation  here  resembles  that  dealt  with  in 
the  Stonehenge  case,  Attorney-General  v.  Antrobus,  [1905]  2 Ch. 

188.  The  lands  upon  which  this  monument  stood  were  left  open,  and 
all  who  came  to  inspect  and  study  were  allowed  free  access.  Innum- 
erable persons  came  to  see  the  stones  and  stayed  as  long  as  they 
pleased  for  the  purposes  of  inspection,  instruction,  and  general 
enjoyment.  Some  came  one  way  and  returned — others  passed 
through  the  grounds  and  went  on  their  way.  Some  came  on  foofc. 

Some  came  in  carriages.  Some  on  some  occasions  drove  through 
without  any  real  concern  for  the  sight ; these  were  occasional  neigh- 
bours, to  whom  the  situation  was  familiar,  making  a short  cut. 

In  short,  the  stones  and  the  visit  to  them  was  the  explanation  of 
the  traffic,  and  not  the  idea  on  the  part  of  the  users  that  the 
place  was  all  highway  and  thoroughfare.  Here  the  situation  was 
similar.  There  was  no  road,  and  no  thoroughfare  which  would  be 
used  in  going  from  one  place  to  another.  Picnic  parties  were 
allowed  to  use  the  shore  of  the  lake.  Young  men  and  maidens 
made  it  a trysting-ground.  Those  desiring  to  enjoy  the  view  over 
the  lake  came  to  the  shore  on  foot  or  in  ^Tigs  and  stayed  as  long  as 
they  pleased.  It  may  be  that  in  some  instances  they  came  in  at 
one  end  and  left  at  the  opposite.  They  came  for  the  sight  and 
the  pleasure.  The  passing  over  the  land  was  not  by  way  of  using  it 
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Middleton,  J.  for  a road,  but  as  a mere  matter  of  convenience.  The  journey  was 
"iq22.  shore  as  an  end — a pleasure-visit  to  an  unusually  attractive 

spot.  There  was  a beach  where  men  and  boys  went  to  bathe  and 

a grassy  flat  where  young  men  trained  and  ran  races.  The  village 
Village  fathers  do  not  seriously  regard  this  as  a road  and  say  the  inten- 
Beaverton.  tion  is  not  to  use  it  as  a highway,  but  as  a pleasure-spot  and  park 
for  the  public. 

All  this  is  the  strongest  evidence  that  it  is  not  a highway. 

As  an  anticlimax  to  all  the  eloquence  of  the  reeve  in  defence 
of  the  attempt  to  take  this  beauty-spot  for  a public  park  without 
compensation,  we  find  the  council  ready  to  assent  to  a friend 
erecting  without  any  compensation  an  ice-house — the  most  unsightly 
building  conceivable. 

There  should  be  a declaration  that  the  strip  of  land  in  question 
was  not  in  any  way  dedicated  as  a highway  and  is  the  property  of 
the  plaintiff. 

As  the  defendant  Oliver  has  pulled  down  the  offending  build- 
ing, there  is  no  necessity  for  an  injunction. 

The  defendants  must  pay  the  costs. 

The  defendants  appealed  from  the  judgment  of  Middleton,  J. 

May  16  and  December  18  and  19,  1922.  The  appeal  was  heard 
by  Mulock^  C.J.Ex.,  Kelly,  Masten  and  Eose,  JJ. 

A.  G.  Slaglit,  K.C.,  and  M.  H.  Roach,  for  the  appellants. 

Gideon  Grant,  K.C.,  and  R.  R.  McKaij^  for  the  respondent, 
plaintiff. 

January  5,  1923.  Masten,  J. : — The  plaintiff^s  action  as 
launched  was  primarily  for  an  injunction  to  restrain  the 
defendant  Oliver  from  erecting  an  ice-house  on  lands  alleged  by 
the  plaintiff  to  belong  to  him,  but  that  portion  of  the  action  has 
now  become  of  no  importance,  as  the  ice-house  has  been  removed 
without  damage  to  the  plaintiff;  and  the  second  question  raised  in 
the  action  is  now  the  important  one,  namely,  the  plaintiff’s  claim 
for  a declaration,  as  between  him  and  the  Municipal  Corporation 
of  the  Village  of  Beaverton,  that  the  lands  described  in  the  4th  and 
5th  paragraphs  of  the  statement  of  claim  are  the  property  of  the 
plaintiff,  and  are  not  a public  highway  of  the  Village  of  Beaverton. 

The  judgment  here  in  appeal  grants  the  declaration  asked  by  the 
plaintiff. 

This  Court  has  had  the  advantage  of  two  arguments  on  behalf 
of  the  appellants,  the  municipal  corporation,  in  the  course  of  which 
the  evidence  has  been  elaborately  read,  analysed,  and  considered. 
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Two  main  questions  are  presented : First,  lias  there  ever  been  a App.  Div. 

dedication  of  the  lands  in  question  as  a highway  ? Second,  if  there 

was  a dedication,  has  there  ever  been  an  acceptance?  

Batt 

On  the  last  argument  before  us,  counsel  for  the  appellants  based  v. 
their  contention  solely  on  the  ground  that  the  lands  in  question  . 
are  a road  dedicated  by  the  owner  of  the  land  to  public  use  and  Beaverton. 
accepted  by  the  municipality,  and  they  excluded  any  contention  Mast^  -T. 
that  this  land  was  a road  on  which  public  money  had  been  expended 
for  opening  it  or  on  which  statute-labour  had  been  usually  per- 
formed. 

With  respect  to  the  question  of  dedication  by  the  owner  of  the 
lands,  the  appellants  contend  that  there  was  an  original  dedication 
by  Donald  Ross,  in  the  year  1872;  (2)  a ratification  of  such  dedica- 
tion by  one  Glassford,  owner  from  1881  to  1884;  and  (3)  a further 
ratification  by  Margaret  White,  who  owned  from  the  year  1884 
until  1912.  The  argument  was  developed  largely  in  the  direction 
that  the  actual  dedication  was  by  Ross,  with  confirmation  by  Glass- 
ford  and  White. 

The  question  of  dedication  or  no  dedication  is  one  of  fact, 
depending  upon  the  evidence  of  all  the  witnesses,  and  upon  the 
weight  to  be  given  to  their  testimony.  Having  heard  it  fully  argued 
and  having  considered  it,  I can  see  no  sufficient  ground  for  inter- 
fering with  the  finding  of  the  trial  Judge  that  there  never  was  a 
dedication  of  this  lot  as  a highway,  and  I rely  upon  the  reasons 
given  by  the  trial  Judge  in  support  of  that  view.  I think  that  ai 
various  times  from  1872  onward  it  was  in  contemplation  by  differ- 
ent persons  holding  an  interest  in  these  lands  to  dedicate  them  as 
a highwa}^,  but  it  seems  to  me  to  be  entirely  clear  that  the  project 
was  never  effectively  carried  into  execution.  Any  implication  of  a 
dedication  by  Ross,  Glassford,  or  White  seems  to  me  to  be  entirely 
overborne  by  the  terms  of  the  conveyance  as  executed  by  each  of 
these  persons  to  his  successor  in  title.  In  every  case  the  convey- 
ance embraces  the  lands  in  question  Avithout  any  reservation  and 
the  grantor  covenants  that  he  has  a good  title  to  the  lands  con- 
veyed. I would  also  point  out  that  the  evidence  of  Treleaven,  the 
principal  witness  on  behalf  of  the  municipality,  even  if  admissible 
ill  its  entirety  (as  to  AA^hich  I express  no  opinion),  is  somewhat 
shaken  by  the  written  testimony.  He  asserts  that  Ross  bought  in 
1872  and  that  he  (TreleaA^en)  put  up  the  fence  in  that  year.  From 
the  registrar’s  abstract  it  appears  that  the  conveyance  to  Ross 
Avas  made  by  James  and  Elmes  Henderson  in  the  year  1875.  If 
Ross  assumed  to  make  a dedication  in  1872,  he  Avas  not  then  an 
OAvner  of  the  land  and  therefore  not  in  a position  to  dedicate.  Not 
only  so,  but  from  the  time  AAdien  he  acquired  the  property,  it  v^ould 
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App.  Div.  appear,  judging  from  the  registrar's  abstract,  to  have  been  con-  ' 


tinuously  subject  to  a ben  for  unpaid  purchase-money,  or  to  a 
mortgage;  that  this  mortgage  was  continuously  in  force  and  that 
Glassford  took  under  and  pursuant  to  the  mortgage  and  not  by  way 


Beaverton,  tiever  was  any  valid,  effective  dedication  by  any  person. 


I mention  this  merely  as  a circumstance  supplementing  what  is 
said  in  the  judgment  of  the  trial  Judge.  If  there  was  no  effective 
dedication  by  Ross,  there  can  be  no  ratification  by  Glassford  or  by 
White;  and,  for  the  reasons  above  mentioned  and  those  set  forth 
by  the  trial  Judge,  I am  of  opinion  that  neither  of  them  ever 
independently  dedicated  these  lands  as  a highway. 

In  the  second  place,  as  to  any  acceptance  by  the  municipal 
corporation,  it  is  admitted  that  there  is  no  by-law  of  acceptance, 
and  that  there  is  no  plan  filed  by  any  owner  shewing  the  lands 
in  question  to  be  laid  out  as  a highway,  but  it  is  alleged  that  the 
user  by  the  public,  from  the  time  of  Ross  down  to  the  present,  has 
been  such  as  to  indicate  an  acceptance  fulfilling  all  the  requirements 
of  the  law  as  it  stood  during  that  period,  though  not  fulfilling  the 
requirements  of  our  present  municipal  law.  The  use  necessary  to 
evidence  an  acceptance  of  a dedication  must  be  a use  by  the  public 
of  the  land  as  a road.  Occasional  passage  by  vehicles  over  vacant 
lands,  where  no  road  has  been  physically  constructed,  does  not,  in 
my  opinion,  convert  the  lands  so  traversed  into  a road. 

I entirely  agree  with  the  discussion  of  this  issue  by  the  trial 
Judge,  and  can  add  nothing  further  to  the  reasons  which  he  sets 


I would,  therefore,  dismiss  the  appeal  with  costs. 

Mulock,  C.J.Ex.,  and  Kelly,  J.,  agreed  with  Master,  J. 

Rose,  J. : — The  piece  of  land  in  question  is  described  in  Mr. 
Justice  Middleton^s  judgment;  and  the  use  which  persons  other 
than  the  registered  owner  have  made  of  the  land  is  there  indicated. 
That  use — by  campers  and  those  who  brought  supplies  to  them,  by 
picnic-parties,  by  persons  on  their  way  to  the  lake  to  bathe,  by 
persons  walking  by  the  lake-shore  on  Sundays,  and  by  an  occas- 
ional person  driving  from  Albert  street  to  the  harbour  or  in  the 
opposite  direction — is,  obviously,  not  a use  from  which  dedication 
for  highway  purposes  can  be  inferred;  indeed,  Mr.  Slaght  did  not 
rely  upon  it  as  such,  but  rested  his  case  upon  the  direct  evidence 
of  dedication  by  Donald  Ross  and  of  ratification  by  later  owners. 

I think  that  it  is  quite  clear  that  the  evidence  of  ratification 
is  insufficient;  there  is  some  evidence  that  owners  later  in  the 
chain  of  title  than  Ross  were  under  the  impression  that  their  title 
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did  not  extend  beyond  the  fence  erected  by  Eoss;  but,  as  I read  it, 
the  evidence  would  not  support  a finding  that  any  of  these  owners 
had  any  intention  of  giving  to  the  public  anything  that  they 
though  they  had  a right  to  withhold,  or  of  confirming  any  gift 
made  by  Eoss  or  another  of  their  predecessors.  The  defendants’ 
case,  therefore,  in  my  opinion,  must  depend  upon  proof  that 
Eoss,  with  the  legal  right  so  to  do,  offered  the  land  to  the  public 
( dedicated  ” it)  for  a highway  and  that  the  public  accepted  the 
offer. 

The  evidence  which  comes  nearest  to  shewing  that  Eoss’s  pur- 
pose in  building  the  fence  was  to  make  the  land  between  the  fence 
and  the  lake  into  a public  road  is  that  of  Thomas  Treleaven.  It 
is  not  entirely  satisfactory,  and  some  of  it  may  have  been  inadmiss- 
ible; moreover,  as  my  brother  Hasten  points  out,  the  witness 
says  that  he  thinks  the  fence  was  erected  in  1872,  the  year  in 
which  he  says  Eoss  bought  the  land,  which  was  two  years  after 
the  witness  moved  to  Beaverton,  whereas  the  deed  of  conveyance 
from  the  executors  of  the  will  of  James  Henderson  to  Eoss  is 
dated  the  1st  February,  1875,  and  the  defendants  do  not  give  any 
evidence  of  title  by  Eoss  except  such  as  he  acquired  by  that  deed. 
And,  even  if  it  can  be  assumed  that  Treleaven’s  account  of  what 
Eoss  did  and  said  is  accurate,  but  that  he  is  mistaken  in  the  date 
that  he  assigns,  and  that  those  acts  and  statements  by  Eoss  were 
in  fact  done  and  made  after  the  land  had  been  conveyed  to  him,  the 
defendants  must  still  fail  unless  they  shew  that,  at  the  time  of  the 
supposed  dedication,  Eoss  was  entitled  to  dedicate.  This,  as  my 
brother  Hasten  has  also  pointed  out,  the  defendants  have  not  suc- 
ceeded in  doing.  The  deed  of  conveyance  to  Eoss  was  dated,  as  I 
have  said,  the  1st  February,  1875.  It  was  not  registered  until 
the  9th  February,  1877,  and  there  is  no  evidence  that  it  was 
delivered  before  the  last  mentioned  day,  except  that  a mortgage 
by  Eoss  to  the  Henderson  executors,  dated  the  18th  December,  1876, 
was  registered  on  the  5th  January,  1877.  There  is  no  reason  to 
suppose — and  certainly  it  cannot  be  found  as  a fact — that  the 
Henderson  executors  allowed  any  time  to  intervene  between  the 
delivery  of  the  deed  of  conveyance  and  the  delivery  of  the  mortgage, 
or  that,  if  they  did,  Eoss  dedicated  the  land  to  the  public  during  that 
intervening  time;  and  as,  according  to  the  registrar’s  abstract,  there 
was  never  a time  after  that,  down  to  the  foreclosure  of  a mortgage 
by  the  Bristol  and  West  of  England  Canadian  Land  Hortgage  and 
Investment  Company  and  the  sale  by  that  company  to  Glassford  in 
1882,  when  Eoss  had  any  higher  position  than  that  of  owner  of  an 
equity  of  redemption,  I do  not  see  how  it  caij  be  said  that  Eoss  ever 
had  power  to  dedicate.  There  is  not  in  the  evidence  any  suggestion 
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of  any  mortgagee’s  consent  to  or  knowledge  of  a dedication  by 
Eoss;  and  it  seems  to  me  that  without  such  evidence  an  effective 
dedication  cannot  be  established;  I do  not  see  how  a mortgagor  in 
possession  can  defeat  his  mortgagee’s  title  by  giving  the  land  to 
the  public,  any  more  than  he  could  by  giving  it  to  an  individual. 
See  Halsbury’s  Laws  of  England,  vol.  16,  p.  36,  art.  49. 

This  seems  to  me  completely  to  dispose  of  the  defendants’  claim, 
but  I may  add  that  the  acts  of  user  deposed  to  appear  to  me  to  be 
but  little  more  convincing  as  evidence  of  acceptance  , of  the  sup- 
posed offer  of  the  land  for  a highway  than  they  are  as  evidence  of 
dedication. 

I concur  in  the  judgment  dismissing  the  appeal  with  costs. 

Appeal  dismissed. 


[APPELLATE  DIVISION.] 

Ontario  Power  Co.  of  N'iagara  Falls  v.  Niagara  Lockpoet 
AND  Ontario  Power  Co. 

Writ  of  Summons — Service  out  of  Ontario  upon  Foreign  Company- 
defendant  — ■ Contract  — Payment  — Breach — Rule  25(e)  — Places  of 
Payment  Mentioned  in  Contract  not  in  Existence  at  Time  of  Breach 
— Duty  of  Promisee  to  Indicate  Place  of  Payment — Forum  Earned 
in  Contract — Contract  of  Foreigner  to  Sul)mit  to,  not  a Ground  for 
Allowing  Service  out  of  Ontario — Necessity  for  Statutory  Authority. 

An  Ontario  company  (the  plaintiff)),  having  offices  at  a place  in 
Ontario,  and  also  at  a place  in  the  State  of  New  York,  entered  into  a 
contract  with  an  American  company  (the  defendant),  whose  office 
was  in  Buffalo,  to  supply  electric  power  generated  in  Ontario.  Pay- 
ment was  to  be  made  monthly  either  at  the  office  of  the  plaintiff  in 
Niagara  Falls  or  at  the  Buffalo  oflace.  The  plaintiff  subsequently 
closed  its  offices  at  the  places  named,  without  notifying  the  defendant 
where  payment  could  be  made.  The  contract  further  provided 
(art.  16)  that  the  specific  performance  of  every  provision  of  the  agree- 
ment might  be  enforced  against  either  party  in  any  court  of  com- 
petent jurisdiction  either  in  the  United  States  or  the  Dominion  of 
Canada:  — 

Held,  that,  where  payment  is  to  be  made  at  one  of  two  or  more  places, 
it  is  the  duty  of  the  creditor  to  notify  his  debtor  where  he  will 
receive  payment  and  be  present  there  to  receive  it;  and,  where  there 
has  been  no  demand  by  the  creditor  at  either  place,  no  default  has 
been  made  by  the  debtor. 

Rippinghall  v.  Lloyd  (1833),  5 B.  & Ad.  742,  and  Thorn  v.  City  Rice 
Mills  (1889),  40  Ch.  D.  357,  followed. 

And  the  plaintiff  could  not,  by  discontinumg  its  offices  at  the  places 
named,  throw  upon  the  defendant  the  duty  of  seeking  out  its  creditor 
and  paying  what  was  owing  wherever  the  plaintiff  might  be 
found;  and  the  failure  to  pay  was  not  a breach  within  Ontario  of  a 
contract  to  be  performed  within  Ontario,  so  as  to  warrant  the  issue 
of  a writ  of  summons  for  service  upon  the  defendant  out  of  Ontario: 
Rule  25(e). 
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An  appeal  by  the  plaintiff  company  from  an  order  of  Suthek- 
LAND,  J.j  in  Chambers,  the  reasons  for  which  are  noted  21  O.W.N. 
349. 

March  7.  The  appeal  was  heard  by  Meeedith,  C.J.O.,  Mac- 
laren,  Magee^  Hodgins,  and  Ferguson,  JJ.A. 

(7.  S.  Macinnes,  K.C.,  and  J.  S.  Beatty,  for  the  appellant 
company. 

G.  R.  Munnoch,  for  the  defendant  company,  respondent. 

March  31.  The  judgment  of  the  Court  was  read  by  Meredith, 
C.J.O. : — This  is  an  appeal  by  the  plaintiff  company  from  an 
order  of  Sutherland,  J.,  dated  the  24th  January,  1922,  setting 
aside  an  order  of  the  Master  in  Chambers,  dated  the  20th  October, 
1921,  which  gave  to  the  appellant  liberty  to  issue  a writ  of  sum- 
mons for  service  out  of  the  jurisdiction  on  the  I’espondent  com- 
pany, which  carries  on  business  in  Buffalo,  and  prov  i ded  that  service 
of  notice  of  the  writ  and  a copy  of  the  order  upon  the  respondent 
should  be  good  and  sufficient  service  of  the  writ  on  the  respondent. 

The  order  appealed  from,  in  addition  to  setting  aside  the  order 
of  the  Master  in  Chambers,  set  aside  the  writ,  the  service  of  the 
notice,  and  all  proceedings  in  the  action  subsequent  thereto. 

It  was  argued  by  counsel  for  the  appellant  that  the  order  of  the 
Master  in  Chambers  was  properly  made  because: — 

1.  The  action  is  for  the  breach  within  Ontario  of  the  contract 
sued  on. 

2.  The  provisions  of  the  contract,  to  which  I shall  afterwards 
refer,  entitled  the  appellant  to  sue  in  the  Courts  of  Ontario,  which, 
it  was  contended,  conferred  upon  this  Court  jurisdiction  which, 
if  the  breach  was  not  a breach  in  Ontario,  it  would  not  othervdse 
have  had. 

The  contract  is  dated  the  16th  July,  1904,  and  is  for  a supply 
of  electrical  power  generated  at  the  works  of  the  appellant  in 
Ontario;  it  provides  that  the  power  is  to  be  taken  from  the  con- 


It  is  not  a requirement  of  Rule  25(e)  that  the  whole  of  the  contract  is 
to  be  performed  in  Ontario:  it  is  sufficient  that  that  part  of  it  in 
respect  of  which  the  breach  is  alleged  was  to  be  performed  in 
Ontario. 

The  Ontario  Rules  make  no  provision  for  service  out  of  the  jurisdiction 
upon  a foreigner,  not  otherwise  subject  to  its  jurisdiction,  upon  the 
ground  that  he  has  by  contract  agreed  that  an  Ontario  court  shall 
have  jurisdiction  in  respect  of  the  matter  in  controversy.  Thd  right 
to  effect  service  out  of  the  jurisdiction  must  be  conferred  by  statute; 
and,  there  being  no  statutory  provision  in  that  behalf,  art.  16  of  the 
contract  could  not  be  made  effective  to  authorise  service  out  of  the 
jurisdiction. 

British  Wagon  Co.  v.  Gray,  [1896]  1 Q.B.  35,  followed. 


12 — 52  o.l.r. 


170 


ONTAEIO  LAW  EEPORTS. 


App.  Div. 

1922. 

Ontario 
Power  Co. 
OF  Niagara 
. Falls 

V. 

Niagara 

Lockport 

AND 

Ontario 
Power  Co. 

Meredith, 

C.J.O. 


[vOL. 


diictors  of  the  appellant  at  the  international  boundary-line,  at 
such  points  as  the  parties  agree  between  certain  named  points  on 
the  Niagara  river;  that  the  measurements  of  the  power  are  to-be 
made  at  the  appellants  transformer  station ; and  that  payment 
for  the  power  supplied  shall  be  made  in  United  States  gold  coin 
of  the  present  standard  of  weight  and  fineness,  in  monthly  instal- 
ments, at  the  office  of  the  Power  Company  in  Niagara  Falls, 
Ontario,  Canada,  or  Buffalo,  New  York,  on  the  25th  day  of  each 
month.” 

The  contract  also  provides  (article  16)  that  the  specific  per- 
formance of  each  and  every  provision  of  this  agreement  may  be 
enforced  by  either  of  the  parties  hereto  or  by  any  successor  of 
either  party  as  against  the  other  or  against  any  successor  of  the 
other  in  any  court  of  competent  jurisdiction  in  the  United  States 
01  "the  Dominion  of  Canada  and  such  court  or  courts  may  compel 
either  party  or  any  such  successor  to  perform  any  or  all  of  the 
covenants  herein  contained  and  by  it  or  its  successor  agreed  to  be 
performed.” 

When  the  contract  was  entered  into,  the  appellant  company  was 
controlled  by  residents  of  the  United  States,  and  it  had  offices  both 
at  Buffalo  and  Niagara  Falls,  Ontario,  but  the  control  of  the  com- 
pany has  since  passed  into  the  hands  of  residents  of  Ontario,  and 
it  has  no  office  at  either  of  these  places — unless  possibly  an  office 
connected  with  the  operation  of  the  works  at  Niagara  Falls, 
Ontario.  This  state  of  things  existed  when  the  power  for  the 
j)i*ice  of  which  this  action  is  brought  was  supplied. 

Consolidated  Eule  25,  which  has  the  force  of  a statutory  enact- 
ment, provides  that : — 

Service  out  of  Ontario  of  a writ  of  summons  or  notice  of 
Avrit  may  be  allowed  wherever : — 


“(e)  The  action  is  founded  upon  a judgment  or  on  a breach 
within  Ontario  of  a contract,  Avherever  made,  which  is  to  be  per- 
formed within  Ontario  . . . ” 

It  is  settled  laAv  that  it  is  not  a requirement  of  this  provision 
that  the  whole  of  the  contract  is  to  be  performed  in  Ontario,  but 
that  it  is  sufficient  that  that  part  of  it  in  respect  of  which  the 
breach  is  alleged  was  to  be  performed  in  Ontario.  It  was  argued 
by  counsel  for  the  appellant  that,  inasmuch  as  there  was  no 
longer  an  office  of  the  appellant  at  either  Buffalo  or  Niagara  Falls, 
it  was  the  duty  of  the  respondent  to  seek  out  his  creditor  where 
he  was  in  Ontario  and  to  make  payment  to  him  there,  and  that 
therefore  the  breach  in  respect  of  which  the  appellant  sues  was  a 
breach  Avithin  Ontario  Avithin  the  meaning  of  the  Eule. 
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Contrary  to  the  view  I entertained  during  the  argument,  I 
have  come  to  the  conclusion  that  this  contention  is  not  well- 
founded. 

It  appears  to  be  the  law  that,  where  payment  is  to  be  made  at 
one  of  two  or  more  places,  it  is  the  duty  of  the  creditor  to  notify 
his  debtor  of  the  place  where  he  will  receive  payment  and  to  be 
present  there  to  receive  it. 

In  Leake  on  Contracts^  7th  ed.,  p.  640,  it  is  said: — 

Where  two  places  are  named  for  payment  or  performance  the 
choice  lies  presumptively  with  the  creditor  or  promisee,  who  must 
give  notice  of  the  place  as  a condition  of  charging  the  debtor  or 
promisor  as  being  in  default;”  and  that  if  a certain  place  is 
appointed  it  is  the  duty  of  the  creditor  to  attend  at  the  place 
named  to  receive  payment.” 

In  support  of  the  first  of  these  propositions  is  cited  Ripping- 
hall  v.  Lloyd  (1833),  5 B.  & Ad.  742.  In  that  case,  the  question 
was  as  to  failure  to  produce  title-deeds  by  a vendor  of  land.  It 
was  contended  that  the  covenant  to  produce  was  to  be  taken  to 
be  qualified  by  the  condition  that  they  were  to  be  produced  at 
one  of  three  places;  and,  dealing  with  that  contention,  Parke,  J., 
said  (p.  754)  that  if  it  was  to  be  so  treated  the  plea  ought  to  have 
stated  that  the  covenantor  gave  notice  that  he  would  produce  the 
deed  at  one  of  the  three  places. 

In  Thorn  v.  City  Rice  Mills  (1889),  40  Ch.  D.  357,  the  plain- 
tiff was  the  holder  of  a debenture  of  the  defendant,  a provision  of 
which  was  that  the  principal  moneys  and  interest  would  be  paid 
at  the  Royal  Exchange  Bank  Limited,  No.  126  Cannon  street, 
London,  or  at  the  company’s  registered  office,  and  it  was  also  pro- 
vided that  if  the  company  for  a period  of  14  days  made  default  in 
payment  the  principal  money  should  immediately  become  payable. 
The  interest  which  fell  due  on  the  28th  November,  1888,  was 
not  paid,  and  the  plaintiff  had  made  no  demand  for  payment  at 
either  of  these  places,  and  on  the  17th  December,  1888,  began  his 
action,  claiming  an  accounting  of  what  was  due  for  principal  and 
interest,  payment,  and  in  default  foreclosure  or  sale,  a receiver  or 
manager,  and  an  injunction;  and  he  moved  for  the  appointment  of 
a receiver  of  the  assets  of  the  company,  a manager  of  its  business, 
and  an  injunction  to  restrain  the  company  from  parting  with  the 
assets  until  the  trial.  The  motion  was  refused.  Stating  his  opin- 
ion, North,  J.,  quoted  a passage  from  Sheppard’s  Touchstone  (p. 
136,  and  said  (p.  360)  : — 

And  there  is  this  to  be  noticed,  that  there  are  two  places 
named,  and  it  is  for  the  person  to  whom  payment  is  to  be  made  to 
fix  the  place  at  which  he  will  be  paid;  until  he  has  selected  the 
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place  at  which  he  will  be  paid  there  can  be  no  default.  In  my 
opinion  there  having  been  no  demand  by  the  creditor  at  either  place, 
no  default  has  been  made  by  the  company 

Thorn  v.  City  Rice  Mills  was  considered  by  Astbury,  J.,  in 
In  re  Harris  Calculating  Machine  Co.,  [1914]  1 Ch.  920,  and  was 
distinguished  on  the  ground  that  the  place  for  payment  was  limited 
to  payment  of  the  principal,  and  the  company  was  in  default 
because  the  plaintiff  and  another  debenture-holder  had  served 
notice  on  the  company  requiring  payment  of  the  principal  and 
interest  pursuant  to  one  of  the  conditions,  which  provided  that  the 
principal  mone}^  should  become  due  immediately  if  such  a notice 
were  given,  and  the  company  made  default,  for  three  days  after 
service  of  the  notice,  in  payment  of  the  principal  money  and  inter- 
est. The  learned  Judge  referred  to,  and  distinguished,  for  the 
same  reason.  In  re  Escalera  Silver  Lead  Mining  Co.  (1908),  25 
Times  L.E.  87,  in  which  Warrington,  J.,  followed  Thorn  v.  City 
Rice  Mills,  and  held  that  the  fact  that  in  that  case  two  places 
for  payment  were  named,  while  in  the  case  before  him  one  place 
only  was  named,  made  no  difference,  and  said : — 

“ That  was  a distinction  without  a difference.  As  the  creditor 
here  had  not  given  the  company  the  chance  of  performing  the 
obligation  of  payment  at  the  registered  office  of  the  company  (and 
the  company  need  not  pay  at  any  other  place),  there  had  been  no 
default  by  the  company  to  pa}g  and  the  applicants  claim,  there- 
fore, failed.’^ 

Unless  these  cases  are  distinguishable  because  the  question  in 
them  was  as  to  the  duty  of  the  creditor  vdth  respect  to  payment 
where  he  was  seeking  as  a consequence  of  the  non-payment  of  the 
interest  to  accelerate  the  time  for  payment  of  the  principal — and 
they  are  not,  I think,  so  distinguishable — they  must  be  taken  to 
declare  the  law  as  to  the  question  of  the  construction  of  the  con- 
tract sued  on  and  the  duty  of  the  appellant  under  it. 

I ought  not  to  omit  to  point  out  that  the  law  is  not  stated 
in  such  general  terms  in  Halsbury’s  Laws  of  England,  vol.  7,  p. 
416,  but  it  is  said  that  the  question  whether  where  a contract 
specifies  two  or  more  alternative  places  for  payment  or  performance 
the  promisor  or  promisee  has  the  right  of  selection  depends  on 
the  intention  of  the  parties,  which  is  to  be  ascertained  from  the 
nature  and  terms  of  the  contract  and  the  surrounding  circum- 
stances.^^ 

I have  found  no  warrant  in  any  decided  ease  for  this  proposition, 
though  undoubtedly  it  is  the  rule  where  no  place  for  payment  or 
performance  is  named  in  the  contract.  r 

I am  inclined  to  think  that  it  was  an  implied  term  of  the  con- 
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tract  that  the  appellant  would  maintain  offices  at  the  two  named 
places  during  the  currency  of  the  contract;  but,  however  that 
may  be,  I think  that  the  appellant  could  not  by  discontinuing 
them  throw  upon  the  respondent  the  duty  of  seeking  out  his  credi- 
tor and  paying  him  what  was  so  owing  to  him,  wherever  the  appell- 
lant  might  be  found.  All  however,  that  it  is  necessary  for  the 
purpose  of  the  appeal  to  decide  is,  whether  or  not  it  has  been  shewn 
that  the  breach  in  respect  of  which  the  action  is  brought  was  a 
breach  within  Ontario  within  the  meaning  of  the  Eule,  and  I am 
of  opinion  that  it  has  not. 

This  brings  me  to  a consideration  of  the  other  ground  on  which 
it  is  sought  to  support  the  order  of  the  Master  in  Chambers. 

It  is  not  necessary  to  go  through  all  the  cases  bearing  upon  the 
question  of  the  jurisdiction  of  a court  to  entertain  an  action 
against  a foreigner  not  otherwise  subject  to  its  jurisdiction,  upon 
the  ground  that  he  has  by  contract  agreed  that  that  court  shall 
have  jurisdiction  in  respect  of  the  matter  in  controversy. 

In  most  of  the  cases  the  question  was  as  to  the  validity  of  the 
judgment  of  a foreign  court,  but  the  principle  which  was  applied 
ought  ■ to  be  equally  applicable  where  the  action  is  brought  in  a 
British  court. 

In  Emanuel  v.  Symon,  [1908]  1 K.B.  302,  24  Times  L.E.  85, 
stating  his  opinion,  Buckley,  L.J.,  said  that  in  actions  in  per- 
sonam there  Avere  five  cases  in  which  the  Courts  of  this  country  will 
enforce  a foreign  judgment,”  the  fifth  of  which  he  stated  to  be, 
Avhere  he  had  contracted  ” with  the  other  party  to  submit  him- 
self to  the  forum  in  which  the  judgment  was  obtained”  ([1908] 
1 K.B.  at  p.  309). 

Copin  V.  Adamson  (1875),  1 Ex.  D.  17,  was  referred  to,  in 
which  it  was  held  that  the  defendant  was  bound  by  the  foreign 
judgment  recovered  against  him  as  a shareholder  in  a company 
having  its  legal  domicile  in  the  country  in  the  court  of  which  the 
judgment  had  been  recovered,  because  he  had  agreed  by  the  stat- 
utes and  articles  of  the  company  to  be  bound  by  the  decision  of  the 
foreign  tribunal. 

' In  Rousillon  y.  Rousillon  (1880),  14  Ch.  D.  351,  371  (also 
referred  to).  Fry,  J.,  mentioned  as  one  of  the  cases  in  which  a 
defendant  would  be  bound  by  a foreign  judgment,  "Avhere  he  has 
contracted  to  submit  himself  to  the  forum  in  which  the  judgment 
was  obtained.” 

Unfortunately  for  the  appellant,  our  Eules  make  no  provision 
for  service  out  of  the  jurisdiction  in  such  a case.  It  is  clear  that 
the  right  to  effect  service  out  of  the  jurisdiction  must  be  conferred 
by  statute,  and  I am  not  aware  of  any  statutory  provision  authoris- 
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ing  service  to  be  effected  out  of  the  jurisdiction.  The  English  Order 
corresponding  to  our  Eule  25  has  been  held  to  be  a complete  code 
on  the  subject:  In  re  Busfield  (1886),  32  Ch.  D.  123.  In  British 
Wagon  Co.  v.  Gray,  [1896]  1 Q.B.  35,  though  the  point  decided  was 
that  it  was  not  competent  for  the  parties  by  agreement  to  give 
to  an  English  Court  a jurisdiction  to  make  an  order  which  the 
Eules  say  shall  not  be  made  (an  order  for  service  in  Scot- 
land), the  Master  of  the  Eolls  said  (p.  36)  that  the  Court  could 
“only  order  service  of  the  writ  in  the  manner  allowed  by  the 
Eules,  and  not  in  any  other  manner  upon  which  the  parties  may 
agree  and  Kay,  L.J.,  said  (p.  37)  : “ Apart  from  the  Eules,  there 
would  be  no  power  to  serve  the  writ  on  a person  out  of  the  juris- 
diction.” 

For  the  reasons  I have  given,  I would  dismiss  the  appeal,  but 
in  the  circumstances  I would  give  no  costs  of  the  appeal  to  the 
respondent. 

Appeal  dismissed. 
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Foley  v.  Commercial  Cars  Limited. 

Company — Powersf  of  Manager  of  Foreign  Company's  Business  in 
Canada — Contract — Creation  of  Canadian  Company  for  Purpose  of 
Different  Business — Purchase  of  Patent  and  Allotment  of  Shares  as 
Part  of  Purchase-money — Express  and  Implied  Powers. 


A contract  which  required  an  English  corporation  to  form,  organise, 
and  promote  a Canadian  corporation  for  a purpose  materially 
different  from  the  business  which  the  English  company  was  con- 
ducting in  Canada,  and  to  issue  to  the  plaintiff  shares  of  the  Can- 
adian company  as  consideration  for  the  transfer  to  that  company  of 
the  plaintiff’s  patent  for  an  article  to  be  manufactured  by  that 
company — the  contract  being  made  without  the  consent  or  knowledge 
of  the  English  company — was  held,  not  to  be  within  the  actual  power 
of  a person,  appointed  by  the  English  company  to  be  its  manager  in 
Canada,  to  make  on  behalf  of  the  English  company,  and  not  within 
any  authority  which  might  be  implied,  as  for  something  done  in  the 
ordinary  course  of  the  business  which  he  was  to  manage,  superintend, 
and  direct  for  his  principal. 

CartmelVs  Case  (1874),  L.R.  9 Ch.  691,  696,  applied. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Middleton,  J., 
at  the  trial,  dismissing  an  action  brought  to  recover  $10,200  alleged 
to  be  due  under  an  agreement  and  $10,000  damages  for  default  in 
carrying  out  the  agreement. 

February  15  and  16.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

W.  J.  Boland,  for  the  appellant. 

H.  J.  Scott,  K.C.,  for  the  defendants,  respondents.  > 
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March  31.  The  judgment  of  the  Court  was  read  by  Ferguson, 
J.A. : — The  plaintiff  resides  at  the  city  of  Minneapolis,  and  is  the 
owner  of  a Canadian  patent  for  the  manufacture  of  improvements 
in  motor  truck  tires. 


App.  Div. 
1922. 
Foley 

V. 


The  defendants  are  an  English  corporation,  having  their  chief 
place  of  business  and  manufacturing  works  in  England,  with  Limited. 
branch  offices  in  several  cities  in  Canada.  Ferffii^on 

By  document  under  seal  (exhibit  47),  the  defendants  appointed 
one  Cleghorn  to  be  their  manager  in  Canada,  and  the  plaintiff’s 
claim  is  for  damages  for  breach  of  a contract  which  Cleghorn 
purported  to  make,  on  behalf  of  the  company,  to  purchase  the 
plaintiff’s  patent,  and  to  pay  the  purchase-price,  partly  in  cash  and 
partly  by  forming  and  organising  a Canadian  corporation  for  the 
purpose  of  manufacturing,  selling,  and  exploiting  the  plaintiff’s 
patented  article,  and  issuing  to  the  plaintiff,  as  fully  paid-up,  10 
per  cent,  of  the  capital  stock  of  the  company. 

Prior  to  making  the  agreement,  the  plaintiff  had  had  no 
dealings  with  the  defendant  company,  and  had  no  knowledge  of  the 
objects  and  powers  of  the  defendant  company,  or  of  the  business  it 
was  authorised  to  carry  on  in  Canada,  other  than  from  what  he 
learned  from  the  nature  of  the  business  actually  carried  on  in 
Canada,  and  he  had  no  knowledge  of  the  actual  powers  or  authority 
of  Cleghorn,  other  than  what  was  to  be  implied  from  the  fact  that 
be  was  acting  and  representing  himself  to  be  manager  in  Canada. 


The  articles  of  association  of  the  defendant  company  are  not 
before  the  Court,  and  no  evidence  was  given  of  its  objects  and 
powers,  but  at  the  trial  counsel  admitted  that  the  contract  sued 
upon  was  one  which  the  corporation  had  capacity  to  make. 

The  only  evidence  as  to  the  business  which  the  defendants 
actually  carried  on  in  Canada  is  what  is  to  be  gathered  from  their 
letter-heads,  and  from  a short  statement  made  by  Cleghorn  at  p. 
117,  which  reads: — 


“ Q.  What  was  the  business  of  the  Commercial  Cars  here  in 
Canada?  A.  We  were  selling  our  own  make  of  trucks. 

Q.  It  is  a well-known  concern?  A.  Yes.  We  were  selling  the 
‘ Commer  Car  ’ and  the  Stewart,’  and  we  handled  an  English  tire— 
the  McIntosh  tire — and  the  repairing. 

Q.  It  was  in  the  selling  of  trucks  and  accessories?  A.  Yes. 
“ Q.  And  that  was  all  ? A.  That  is  so,  sir.” 


The  contract  sued  upon  is,  in  its  terms,  one  that  it  seems  to  me 
would  not  ordinarily  be  entered  into  by  the  manager  of  a company 
carrying  on  such  a business  as  the  evidence  shews  was  being  carried 
on  in  Canada. 
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The  contract  (exhibit  4)  reads: — 

“ 88-90  Adelaide  Street  East,  Toronto,  November  1,  1919. 

H.  B.  Foley,  Esq.,  Minneapolis,  U.S.A. 

“ Dear  Sir : — 

Confirming  onr  conversation  of  this  morning,  we  hereby  make 
yon  the  following  proposition  re  Foley  rims  and  their  manufacture 
and  distribution  in  Canada. 

Providing  that  you  can  purchase  from  the  Manitoba  Bridge 
and  Iron  Works  Limited  their  rights  in  the  contract  which  you 
have  produced  this  morning  and  which  we  have  together  initialled 
this  day,  we  agree  to  furnish  the  necessary  money  up  to  ten  thous- 
and dollars.  (It  being  distinctly  understood  that  you  will 
endeavour  in  every  way  to  buy  the  contract  in  question  for  less 
than  ten  thousand  dollars,  in  which  case  we  pay  only  the  amount 
agreed  upon  for  the  purchase.  And  it  will  also  be  understood 
that  we  will  purchase  from  the  Manitoba  Bridge  and  Iron  Works 
at  invoice  prices  to  them  plus  freight  and  duty  all  stock  in  their 
possession  of  Foley  Tractor  Eims  at  the  time  of  said  purchase,  if 
made;  and  we  also  agree  to  take  over  all  agency  contracts  which 
they,  the  Manitoba  Bridge  and  Iron  Works  Limited,  have  made, 
and  carry  out  the  terms  of  agents’  agreements  faithfully.) 

Further,  in  case  you  do  so  purchase  the  Manitoba  Bridge 
and  Iron  Works  Company  Limited  contract,  we  agree  to  form  a 
Canadian  limited  company  for  the  sale,  distribution,  or  manu- 
facture of  the  Foley  Tractor  Eim,  and  in  consideration  of  your 
assigning  to  this  proposed  company  the  whole  of  your  patents, 
presently  issued  or  to  be  applied  for  in  the  Dominion  of  Canada, 
we  agree  to  pay  you  a further  sum  of  ten  thousand  dollars  in  cash, 
and  to  issue  to  you  stock  in  the  said  proposed  company  to  the 
extent  of  ten  per  cent.  (10%)  of  its  issued  capital,  and  further 
to  pay  you  during  the  life  of  your  patent  royalty  on  all  Foley  Eims, 
Blind  Eims,  Clevises,  and  Hooks  sold  by  the  said  proposed  com- 
pany as  follows: — 


Size. 

Per  Rim. 

Per  Set  of  Jf. 

32" 

.75 

3.00 

33" 

.75 

3.00 

34" 

1.00 

4.00 

35" 

1.00 

4.00 

36" 

1.25 

5.00' 

37" 

1.25 

5.00 

40" 

1.50 

6.00 

Blind  Eims  50c. 

per  set  for  all  sizes. 

(Set  to  constitute 

two-wheel  equipment). 
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“ For  Clevises  and  Hooks  for  non-skid  cross  chains  Ic.  each. 

This  proposal  is  open  for  yonr  acceptance  up  to  and  includ- 
ing November  15th,  1919. 

Yours  truly, 

Commercial  Cars  Limited, 

E.  D.  Cleghorn, 

General  Manager  for  Canada.’’ 

It  is  admitted  that  the  contract  was  made  without  the  know- 
ledge or  approval  of  the  directors  or  the  company,  and  that  the 
company,  on  the  matter  being  brought  to  their  notice,  repudiated  it. 

Counsel  for  the  plaintiff  contended  that  exhibit  47  conferred 
actual  authority  on  Cleghorn,  or  in  the  alternative  that  the  con- 
tract was  within  the  apparent  authority  of  Cleghorn  as  manager 
of  the  defendant  company  in  Canada. 

Counsel  for  the  defendants  contended  that  there  was  no  con- 
cluded contract;  that  exhibit  4 was  only  the  basis  for  a subsequent 
agreement,  and  that,  in  any  event,  the  contract  was  not  within 
either  the  real  or  apparent  authority  of  Cleghorn. 

The  learned  trial  Judge  was  of  the  opinion  that,  in  making 
the  contract,  Cleghorn  acted  without  authority ; and  dismissed  the 
action. 

The  correspondence  and  evidence  shew  clearly  that,  pursuant 
to  exhibit  4,  Cleghorn  negotiated  for  the  surrender  of  a contract 
held  by  the  Manitoba  Bridge  and  Iron  Works  Company,  and  for  the 
purchase  of  the  stock,  dies  and  patterns,  which  they  had  on  hand, 
and  the  taking  over  of  their  agencies  for  the  sale  of  the  patented 
article;  that  Cleghorn  paid  the  purchase-price  therefor,  amount- 
ing in  all  to  about  $18,000 ; and  that  Cleghorn  caused  a company 
to  be  incorporated  for  the  purpose  of  taking  over  the  patents,  but 
subsequently  refused  to  pay  the  $10,000  or  complete  the  organisa- 
tion of  the  company  as  required  by  exhibit  4,  taking  the  position 
that  the  agreement  had  been  induced  by  misrepresentations. 

I am  satisfied  that  Cleghorn  intended  exhibit  4 to  be  an  offer 
of  a contract;  that  Foley  acepted  the  offer;  and  that  both  Foley 
and  Cleghorn  acted  upon  exhibit  4 as  being  a contract. 

I am  also  satisfied  that,  on  the  proper  interpretation  of  exhibit 
47^  read  in  the  light  of  the  circumstances  as  disclosed  in  the  evi- 
dence, it  did  not  confer  and  was  not  intended  to  confer  upon  Cleg- 
horn authority  to  manage  and  superintend  any  business,  other  than 
that  which  the  company  actually  carried  on  in  Canada,  and  that 
the  contract  sued  upon  contemplates  the  establishment  and  carrying 
on  of  a business,  or  the  doing  of  something  by  the  company,  materi- 
ally different  in  its  nature  from  the  business  that  Cleghorn  says 
the  company  had  established  and  was  carrying  on  in  Canada. 
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Mr.  Boland’s  contention  is  that  the  mere  appointment  of  a 
manager  in  Canada  gives  that  manager  implied  authority  to  exer- 
cise in  Canada  all  the  powers  given  to  the  company  by  its  charter, 
which  the  company  or  its  directors  could  delegate  to  a manager 
in  Canada,  and  for  that  proposition  he  relies  on  McKnight  Con- 
struction Co.  V.  VansicHer  (1915),  51  Can.  S.C.E.  374,  24 

D. L.R.  298,  and  Biggerstaf  v.  Rowatfs  Wharf  Limited,  [1896]  2 
Ch.  93,  and  the  cases  collected  in  Masten’s  Company  Law,  2nd  ed., 
p.  133  et  seq. 

Mr.  Scott  contends  that  these  cases  are  not  applicable,  as  they  | 
(leal  with  the  implied  or  apparent  authority  of  the  ordinary  and  i 
usual  officers  of  a company,  and  not  with  the  apparent  or  implied  i 
authority  of  a foreign  agent,  and  he  relies  on  In  re  Cunningham  & I 
Co.  Limited  (1887),  36  Ch.  D.  532,  and  on  the  following  state- 
ment taken  from  Palmer’s  Company  Law,  11th  ed.,  p.  264 : The 

mere  appointment  of  a manager  by  directors,  under  a power  for 
that  purpose,  will  only  operate  as  a delegation  to  such  manager 
of  the  ordinary  commercial  business  of  the  company.” 

I incline  to  the  view  that  the  authorities  relied  upon  by  the 
})laintiff  deal  with  questions  of  notice  to  a third  party  of  irregular 
appointment  of  an  agent,  rather  than  with  the  apparent  scope  ot‘ 
the  agent’s  authority.  They  are  found  collected  in  Palmer’s  Com- 
pany Law,  under  the  heading  Constructive  Notice  of  Regula- 
tions,” and  Rule  in  Royal  British  Bank  v.  Turquand  (1856),  6 

E.  (fe  B.  327,  at  pp.  43-46.”  The  meaning  and  effect  of  the  words 
manager,”  general  manager,”  managing  director,”  secre- 
tary,” foreign  manager,”  manager  in  Canada,”  as  applied  to 
an  agent  of  a corporation,  must,  I think,  vary  with  the  circum- 
stances; what  is  within  the  apparent  scope  of  the  authority  of  an 
agent  appointed  under  any  of  these  titles  is,  I think,  a question  of 
fact  rather  than  of  law.  I am  also  of  opinion  that  the  cases  relied 
on  do  not  pretend  to  establish  as  a matter  of  law  that  any  agent 
of  the  company  who  bears  one  of  the  foregoing  titles  has,  merely 

by  reason  of  his  title,  real,  implied,  apparent,  or  ostensible  authority  | 
to  do  on  behalf  of  the  company  anything  the  directors  of  the  com-  j 
pany  might  have  empowered  him  to  do.  But,  however  that  may  »| 
be,  it  sems  to  me  that  the  plaintiff  cannot  get  the  benefit  of  the  « 
cases  he  relies  upon  Avithout  proof  that  the  contract  in  question  ® 
was  not  only  one  which  the  corporation  had  capacity  to  make,  but  m 
was  one  the  making  of  which  the  directors  could  or  did,  in  fact,  » 
authorise  Cleghorn  as  manager  of  their  business  in  Canada  to  make : 'm 
CartmelVs  Case  (1874),  L.R.  9 Ch.  691.  ffil 

We  are  without  evidence  as  to  the  powers  of  the  company,  other  ®| 
than  Mr.  Scott’s  admission,  and  also  Avithout  evidence  as  to  theJSI 
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powers  of  the  directors  to  delegate  the  making  of  such  contract  to  App.  Div. 
its  Canadian  manager.  This,  I think,  precludes  us  from  giving  ^^22 

effect  to  the  contention  of  Mr.  Boland,  and  leaves  us  to  determine  

by  reference  to  the  oral  testimony  as  to  the  nature  of  the  business  ^ 
carried  on,  and  the  representations  made,  coupled  with  Mr.  Scott’s  C'ommekcial 
admission,  whether  or  not  the  contract  alleged  was  one  which  the  limited. 
manager  in  Canada  of  an  English  corporation,  carrying  on  business 
in  Canada,  would  have  implied  authority  to  enter  into  on  behalf  ,t.a. 
of  the  company  as  something  done  in  the  ordinary  conduct  of  its 
Canadian  business. 

I am  of  opinion  that  the  contract  which  requires  this  English 
corporation  to  form,  organise,  and  promote  a Canadian  corpora- 
tion for  a purpose  materially  different  from  the  business  it  was 
conducting  in  Canada,  and  to  issue  to  the  plaintiff,  as  fully  paid-up, 

10  per  cent,  of  the  capital  stock  of  that  Canadian  company,  was 
not  one  which  it  would  be  implied  a Canadian  manager  of  an 
I Enghsh  company  had  authority  to  make  for  the  company,  as  being 
something  done  in  the  ordinary  course  of  the  business  he  was  to 
manage,  superintend,  and  direct  for  his  foreign  principals.  The 
words  of  Mellish,  L.J.,  in  CartmelVs  Case,  L.E.  9 Ch.  691,  at  p. 

696,  seem  to  me  to  be  peculiarly  applicable : — 

This  is  not  a case  where  the  directors  had  not  complied  with 
some  preliminary  required  by  the  articles,  but  is  a case  where  an 
agent  of  the  company  has  done  something  beyond  any  authority 
which  was  given  to  him,  or  which  he  was  held  out  as  having.  If 
it  was  in  the  ordinary  scope  of  his  duty  the  company  would  be 
bound  even  if  he  had  orders  not  to  do  it,  but  here  he  had  no  such 
authority,  and  his  saying  that  he  had  it  amounts  to  nothing.” 

I am,  for  these  reasons,  of  opinion  that  the  learned  trial  Judge 
was  right,  and  that  this  appeal  should  be  dismissed. 

Appeal  dismissed  with  costs. 
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March  31. 

Clapp  y.  Township  of  Sandwich  East 

Municipal  Corporations  — Drainage  — Provisional  By-law  of  Township 
AuthoriMng  Construction  of  Drain — Drainage  Area  Detached  from 
Township  by  Special  Act  before  Final  Passing  of  By-law  and  before 
Making  of  Contract  for  Execution  of  Work — Action  to  Restrain  Town- 
ship from  Proceeding  with  Work — Municipal  Drainage  Act,  R.8.0. 

ch.  198 — Jurisdiction  of  Supreme  Court  of  Ontario  and  of 
Drainage  Referee — Sec.  99  of  Act — Municipal  Act,  R.S.O.  1914,  ch. 
192,  secs.  40,  4^- 

The  plaintiff  sought  to  restrain  the  defendant,  a township  corporation, 
from  constructing  a drain  within  the  limits  of  a town  and  from 
proceeding  under  a by-law  of  the  township  council  provisionally 
adopted  on  the  23rd  September,  1920.  The  by-law  was  passed  under 
the  provisions  of  the  Municipal  Drainage  Act,  R.S.O.  1914,  ch.  198, 
and  all  proper  proceedings  had  been  taken  in  accordance  with  the 
Act,  so  that  when  a certain  special  Act  was  passed  there  remained 
to  be  done  only  the  final  passing  of  the  by-law  and  the  execution  of 
the  work  for  which  it  provided.  By  the  special  Act,  which  was 
passed  and  became  effective  on  the  8th  April.  1921,  the  drainage  area 
to  which  the  by-law  applied  was  detached  from  the  township  and 
made  into  a town:  — 

Held,  that  the  defendant,  not  having,  before  the  special  Act  became 
effective,  entered  into  a binding  obligation  for  the  doing  of  the  work, 
had  not  become  liable  for  the  carrying  of  it  out,  within  the  meaning 
of  sec.  40(1)  of  the  Municipal  Act;  and  there  was  nothing  until  the 
contract  had  been  entered  into,  or  at  all  events  until  the  by-law  was 
finally  passed,  to  prevent  the  defendant  from  abandoning  the  scheme. 
There  was  nothing  in  the  Municipal  Drainage  Act  to  indicate  that 
there  was  an  obligation  on  the  defendant’s  council  finally  to  pass  the 
by-law. 

Held,  also,  that  the  Court  had  jurisdiction  to  entertain  the  action: 
there  was  nothing  in  the  Municipal  Drainage  Act  to  take  away  the 
jurisdiction  of  the  Court  and  confer  it  upon  the  Drainage  Referee; 
and  sec.  99  indicated  that  that  was  not  intended  to  be  the  effect  of 
the  Act,  in  regard  at  least  to  such  an  action  as  this. 

Semble,  if  it  had  appeared  that  the  council  constituted  by  the  special 
Act  had  not  been  organised  when  this  action  was  begun,  the  defend- 
ant’s council  would  have  been  authorised  to  proceed  with  the  passing 
of  the  by-law  and  the  construction  of  the  drain. 

This  was  an  appeal  by  the  defendant  corporation  from  the 
judgment,  dated  the  30th  November,  1921,  which  was  directed 
to  be  entered  by  Rose,  J.,  at  the  trial  before  him,  sitting  without  a ^ 
jury,  at  Sandwich,  on  that  day. 

By  the  judgment  appealed  from  the  appellant  was  restrained^ 
from  constructing  a drain,  known  as  the  Ouellette  drain,”  withinj 
the  limits  of  the  town  of  Tecumseh,  or  doing  any  act  or  thing  pur-| 
suant  to  or  otherwise  proceeding  under  the  by-law  of  the  appellanTy 
council  provisionally  adopted  on  the  23rd  September,  1920.  4 
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March  .6.  The  appeal  was  heard  by  Meredith,  C.J.O.,  Mac- 
LAREN,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

F.  D.  Davis,  K.C.,  for  the  appellant  corporation. 

E.  D.  Armour^  K.C.,  for  the  plaintiff,  respondent. 

March  31.  The  judgment  of  the  Court  was  read  by  Meredith, 
C.J.O. : — The  by-law  of  the  23rd  September,  1920,  was  passed  under 
the  provisions  of  the  Municipal  Drainage  Act,  E.S.O.  1914,  ch. 
198,  and  all  proper  proceedings  had  been  taken  in  accordance  with 
the  Act,  so  that  when  the  Act  to  which  I shall  afterwards  refer 
as  the  special  Act  ’’  was  passed  there  remained  to  be  done  only  the 
final  passing  of  the  by-law  and  proceeding  with  the  execution  of 
the  work  for  which  it  provided. 

The  drain  was  to  run  from  a point  at  the  north  end  of  the 
culvert  under  the  Grand  Trunk  Eailway,  being  at  the  north  side 
of  the  company’s  land,  thence  northerly  along  the  east  side  of 
tlie  Victoria  road  to  lands  immediately  north  of  plan  744,  thence 
westerly  to  a point  along  the  northerly  production  of  the  west 
side  of  Victoria  road,  thence  northerly  40  feet  to  station  22,  and 
thence  westerly  and  northerly  to  the  outlet  at  Lake  St.  Clair,  as 
shewn  on  the  plan  prepared  by  the  engineer  and  annexed  to  his 
report. 

The  drainage  area  to  which  the  by-law  applies  was,  by  an  Act 
passed  and  taking  effect  on  the  8th  April,  1921,  detached  from  the 
township  of  Sandwich  East,  and  was  created  into  a town  bearing 
the  name  Tecumseh. 

At  the  time  this  Act  came  into  force  the  by-law  had  not  been 
finally  passed,  and  no  binding  contract  for  the  execution  of  the 
work  had  been  entered  into  by  the  corporation. 

The  contention  of  the  respondent  is  that  the  effect  of  the 
special  Act  was  to  render  it  impossible  for  the  appellant  to  pro- 
ceed further  with  the  by-law  or  with  the  construction  of  the  work. 

In  answer  to  that  contention,  counsel  for  the  appellant  relies 
on  sec.  40  of  the  Municipal  Act,  which  provides  as  follows : — 

^^40. — (1)  Where  a work  or  service  coming  within  the  provi- 
sions of  the  Municipal  Drainage  Act  or  of  the  Local  Improvement 
Act  has  been  undertaken  by  a corporation,  and  after  it  has  become 
liable  for  the  carrying  out  of  the  same,  any  land  liable  to  be  specially 
assessed  becomes  a municipality  or  is  annexed  to  another  munici- 
pality, the  corporation  of  the  municipality  from  which  such  land 
becomes  or  is  detached  may  complete  such  work  or  service,  and 
may  enter  upon  and  acquire  any  land  lying  within  such  new  or 
other  municipality  necessary  for  the  completion  of  such  work  or 
service;  and  may  take  all  such  proceedings,  pass  all  such  by-laws, 
make  all  such  special  and  other  assessments,  impose  all  such  special 
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and  other  rates,  issue  and  sell  all  such  debentures,  borrow  all  such 
money,  and  do  all  such  other  acts  and  things  as  are  necessary  to 
complete  such  work  or  service,  and  to  provide  for  the  cost  thereof 
in  the  same  manner  as  if  the  land  so  liable  had  not  become  a new 
municipality  or  been  annexed  to  another  municipality.’’ 

His  contention  is  that  when  the  special  Act  was  passed  the 
drainage  work  had  been  undertaken  by  the  appellant,  and  it  had 
become  liable  for  carrying  it  out,  within  the  meaning  of  the  sec- 
tion, and  that  the  appellant  was  entitled  to  proceed  as  the  section 
provides. 

I am  of  opinion  that  that  contention  is  not  well-founded.  As 
I have  said,  when  the  Act  came  into  force  the  by-law  had  not  been 
finally  passed,  and  the  appellant  had  not  entered  into  a binding 
obligation  for  the  doing  of  the  work,  and  the  appellant  had  not 
then  become  liable  for  the  carrying  of  it  out. 

It  was  argued  by  Mr.  Davis  that  the  appellant  had  become 
liable  because  of  the  provisional  by-law  and  what  had  been  done 
under  it;  but  I am  not  of  that  opinion,  and  in  my  view  there  was 
nothing  until  the  contract  had  been  entered  into,  or  at  all  events 
until  the  by-law  was  finally  passed,  to  prevent  the  appellant  from 
abandoning  the  scheme. 

I find  nothing  in  the  Drainage  Act  to  indicate  that  there  was 
an  obligation  on  the  appellant’s  council  finally  to  pass  the  by-law. 
Where  the  Legislature  has  intended  to  impose  such  a duty,  it  has 
explicitly  said  so,  as  in  the  case  of  a by-law  which  has  received 
the  assent  of  the  electors,  as  to  which  sec.  280  imposes  the  duty  to 
pass  it  where  the  council  has  been  legally  required  by  petition  or 
otherwise  to  submit  it  for  their  assent. 

In  the  days  when  bonuses  to  railway  companies  were  much  in 
vogue,  incorporating  Acts  contained  provisions  for  the  grant  of 
bonuses  on  petition  of  ratepayers,  and  it  was  made  the  duty 
of  the  council,  upon  receiving  the  requisite  petition,  to  submit  to  the 
ratepayers  a by-law  for  the  purpose,  and,  in  the  event  of  the  by-law 
being  approved  by  them,  to  finally  pass  it  and  to  issue  the  necessary 
debentures  and  to  deliver  them  to  trustees.  An  illustration  of  that 
type  of  legislation  will  be  found  in  ch.  91  of  the  Ontario  statutes  of 
1873,  36  Yict. 

It  was  also  argued  by  Mr.  Davis  that  the  Supreme  Court  has 
no  jurisdiction  to  entertain  this  action,  and  that  the  respondent 
should  have  made  an  application  to  the  Drainage  Referee  for  the 
relief  which  he  seeks.  It  may  be  that  he  might  have  taken  that 
course,  but  I find  nothing  in  the  Municipal  Drainage  Act,  R.S.O. 
1914,  ch.  198,  to  take  away  the  jurisdiction  of  the  Court,  and  sec. 
99  seems  plainly  to  indicate  that  that  was  not  intended  to  be  the 
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effect  of  the  Act,  so  far,  at  all  events,  as  concerns  such  an  action  as 
this  is. 

As  I have  reached  the  conclusion  that  sec.  40  does  not  apply, 
it  is  unnecessary  to  consider  the  contention  of  Mr.  Armour  that 
it  applies  only  where  the  work  of  construction  has  been  begun. 

Upon  the  argument,  reference  was  made  to  sec.  42  of  the 
Municipal  Act;  and,  if  it  had  appeared  in  evidence  that  the  coun- 
cil constituted  by  the  special  Act  had  not  been  organised  when  this 
action  was  begun,  as  at  present  advised  I would  have  held  that  the 
appellant’s  council  was  authorised  to  proceed  with  the  passing 
of  the  by-law  and  the  construction  of  the  drain,  but  no  such  evi- 
dence was  given  and  the  point  was  not  taken  at  the  trial. 

For  these  reasons,  and  not  for  the  reasons  given  by  my  brother 
Rose,  I would  affirm  his  judgment  and  dismiss  the  appeal  with 
costs.  I may  point  out  that  my  learned  brother  was  left  under  the 
impression  that  the  by-law  had  been  finally  passed  before  the  special 
Act  came  into  force,  which  was  not  in  accordance  with  the  fact. 

I Appeal  dmuissed. 
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[APPELLATE  DIVISION.] 


Re  Blackburn  and  City  of  Ottawa. 

Assessment  and  Taxes — Income  Assessment — City  By-laws — Surplus 
Profits  Received  hy  Shareholders  of  Company  in  1920 — Inclusion  in 
Income  of  that  Year  as  Basis  for  Assessment  Made  in  1921 — Assess- 
ment Act,  R.S.0. 1914,  ch.  195,  secs.  11  (2),  56,  57 — Actual  Income  for 
1921  Ascertainable  when  Appeal  before  Ontario  Railway  and  Muni- 
cipal Board — Secs.  74(2),  82,  83  of  Act — Right  of  Appeal  to  Board 
— Sec.  80(1) — Person  Entitled  to  Appeal  from  Court  of  Revision  to 
County  Cou7't  Judge. 

In  April,  1921,  the  city  council  passed  a by-law  providing  that  the 
assessment  should  be  made  and  completed  on  or  before  the  30th 
September  in  every  year,  and  that  the  by-law  should  continue  in 
force  until  amended  or  repealed;  — 

Qucere,  whether  it  was  competent  for  the  council  to  pass  such  a by-law 
applying  to  future  years,  because  the  power  to  pass  such  by-laws  is. 
by  sec.  57(1)  of  the  Assessment  Act,  R.S.O.  1914,  ch.  195,  to  be  exer- 
cised from  time  to  time. 

In  June,  1921,  the  council  passed  a by-law  adopting  the  assessment  roll 
made  in  1920  and  finally  revised  and  completed  on  days  named  in  the 
by-law,  as  the  assessment  on  which  the  rate  of  taxation  for  1921  was 
to  be  fixed  and  levied. 


*42.  "Where  a district  is  erected  into  a village  or  a village  into  a 
town  or  a township  is  separated  from  a union  of  townships,  the 
council  having  authority  in  the  district  or  municipality  at  the  time  of 
the  erection  or  separation  shall,  until  the  council  of  the  new  corpora- 
tion is  oi’ganised.  continue  to  have  the  same  powers  as  before  such 
erection  or  separation. 
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In  1920,  a joint  stock  company,  In  wDich  the  appellants  were  share- 
holders, distributed  a large  surplus  among  the  shareholders,  and  the 
city  corporation  sought  to  assess  the  appellants  in  respect  of  the 
shares  of  the  surplus  received  by  them  respectively,  treating  these 
shares  as  income.  No  dividend  was  received  by  any  of  the  appellants 
in  1921: — 

Held,  that,  if  the  surplus  distributed  was  income,  it  was  not  income 
received  in  1921;  and  the  fiction  that  the  amount  of  the  income  of  1920 
was  the  taxable  amount  of  the  income  for  1921  was  not  to  be  carried 
on  so  as  to  make  it  also  the  taxable  income  for  1920. 

Sections  11(2),  56,  and  57  of  the  Act,  considered. 

The  question  came  before  the  Court  upon  an  appeal  from  the  decision 
of  the  Ontario  Railway  and  Municipal  Board,  reversing  an  order  of 
the  County  Court  Judge,  which  reversed  the  action  of  the  Court  of 
Revision,  which  confirmed  the  assessment.  When  the  appeal  was 
before  the  Board,  the  year  1921  had  expired,  and  it  was  demon- 
strated that  the  income  for  which  it  was  sought  to  assess  the  appel- 
lants was  not  received  in  1921: — 

Held,  having  regard  to  the  provisions  of  secs.  74(2),  82,  and  83  of  the 
Act,  that  it  was  the  province  of  each  tribunal  to  which  an  appeal  was 
made  to  apply  the  test  provided  by  sec.  11(2) ; and,  when  the  appeal 
was  before  the  Board,  and  again  before  this  Court,  the  income  of  1921 
was  not  only  “ capable  of  being  estimated,”  but  was  definitely  ascer- 
tained; and  therefore  the  assessment  was  properly  disallowed  by  the 
County  Court  Judge. 

Qucere,  whether  it  was  competent  to  the  Board  to  entertain  an  appeal 
by  the  city  corporation:  the  only  person  who  has  a right  of  appeal  to 
the  Board  is  “ a person  who  had  appealed  or  was  entitled  to  appeal 
from  the  Court  of  Revision  to  the  Judge:”  sec.  80(1);  and  the  city 
corporation  had  not  appealed,  and  was  not  entitled  to  appeal,  from 
the  Court  of  Revision,  because  the  decision  of  that  court  was  in  its 
favour. 


Appeal  by  Eussell  Blackburn^  E.  L.  Blackburn,  Sir  Henry  j 
Egan,  and  the  Toronto  General  Trusts  Corporation  (representing  i 
the  estate  of  the  late  Hiram  Rohinson)  from  an  order  of  the  Ontario 
Railway  and  Municipal  Board  reversing  an  order  of  the  Judge  of 
the  County  Court  of  the  County  of  Carleton,  which  reversed  the 
decision  of  the  Court  of  Revision  of  the  City  of  Ottawa  whereby 
the  assessments  of  the  appellants  were  confirmed.  The  reasons  for 
the  order  of  the  Board  are  noted  in  Re  City  of  Ottawa  and  Toronto 
General  Trusts  Corporation  (1922),  21  O.W.H.  458. 


March  13  and  14.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

W.  N.  Tilley,  K.C.,  and  H.  P.  Hill,  K.C.,  for  the  appellants. 
F.  B.  Proctor,  for  the  Corporation  of  the  City  of  Ottawa, 
respondent. 


March  31.  The  judgment  of  the  Court  was  read  by  Meredith, 
C.J.O. : — This  is  an  appeal  by  the  Blackhurns,  Egan,  and  the  estate 
of  Rohinson  from  an  order  of  the  Railway  and  Municipal  Board 
dated  the  13th  February,  1922,  reversing  an  order  of  the  Judge  of 
the  County  Court  of  the  County  of  Carleton,  which  reversed  the 
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action  of  the  Court  of  Revision  of  the  City  of  Ottawa,  which  con- 
firmed the  assessments  in  question. 

We  have  not  before  us  the  assessment  roll,  but  it  was  said  upon 
the  argument,  and  not  questioned,  that  it  was  a roll  made  up  in  the 
year  1921. 

The  normal  method,  if  I may  so  term  it,  is  to  assess  in  each 
year,  and  that  the  taxes  for  the  year  are  based  on  the  roll  of  the 
year  as  finally  revised.  According  to  that  method,  the  assessor 
is  to  begin  to  make  his  roll  not  later  than  the  15th  February  and 
to  complete  it  on  or  before  the  30th  April;  the  Court  of  Revision 
is  to  complete  its  work  before  the  1st  July;  and  the  County  Court 
Judge  his  work  before  the  1st  August. 

In  1896,  an  amendment  was  made  (59  Viet.  ch.  58,  sec.  2), 
which  was  the  origin  of  what  are  now  secs.  56  and  57  of  the 
Assessment  Act,  R.S.O.  1914,  ch.  195.  They  differ  in  some  par- 
ticulars as  to  dates,  but  in  other  respects  are  substantially  the  same. 

Sections  56  and  57  read  as  follows: — 
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“ 56. — (1)  In  cities,  towns  and  villages,  the  council,  instead  of 
being  bound  by  the  periods  above  mentioned  for  taking  the  assess- 
ment, and  by  the  periods  named  for  the  revision  of  the  rolls  by 
the  Court  of  Revision,  and  by  the  County  Judge,  may  pass  by-laws 
for  regulating  the  above  periods,  as  follows,  that  is  to  say: — For 
taking  the  assessment  between  the  1st  day  of  July  and  the  30th 
day  of  September,  the  rolls  being  returnable  in  such  case  to  the 
city,  town  or  village  clerk  on  the  1st  day  of  October;  and  in  such 
case  the  time  for  closing  the  Court  of  Revision  shall  be  the  15th 
day  of  November,  and  for  final  return  by  the  Judge  of  the  County 
Court  the  15th  day  of  December ; and  the  assessment  so  made  and 
concluded  may  be  adopted  by  the  council  of  the  following  year  as 
the  assessment  on  which  the  rate  of  taxation  for  said  following  year 
shall  be  fixed  and  levied;  and  the  taxes  for  such  following  year 
shall  in  such  case  be  fixed  and  levied  upon  such  assessment ; but  in 
cities  and  towns  the  assessment  may  be  made  between  the  1st  day  of 
May  and  the  30th  day  of  September.  4 Edw.  VII.  ch.  23,  sec.  53 

(1);  1 Geo.  Y.  ch.  59,  sec.  4. 

(2)  Where  there  has,  from  any  cause,  been  delay  in  so  com- 
pleting the  final  revision  of  the  said  roll  beyond  the  said  15th  day 
of  December,  the  council  may  notwithstanding  adopt  the  assess- 
ment when  finally  revised,  as  the  assessment  on  which  the  rate  of 
taxation  for  the  said  following  year  shall  be  levied. 

(3)  In  case  the  council  deem  it  advisable  to  adopt  the  pro- 
visions of  this  section  in  any  year  for  which  there  has  been  an  assess- 
ment made  under  the  previous  sections  of  this  Act,  the  council 
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instead  of  making  a second  assessment  in  the  same  year  may  pass 
a by-law  adopting  the  assessment  roll  previously  made  and  revised 
in  snch  year^  and  snch  assessment  roll  shall  be  subject  to  revision 
in  the  manner  provided  by  subsection  1,  and  shall  have  the  same 
etfect  as  an  assessment  made  under  subsection  1.  4 Edw.  VII.  ch. 
23,  sec.  53  (2-3). 

57. — (1)  The  council  of  any  city  instead  of  proceeding  in  the 
manner  set  forth  in  section  56,  may  by  by-law,  from  time  to  time, 
provide  for  making  the  assessment  at  any  time  prior  to  the  30th 
day  of  September,  and  may  fix  prior  and  separate  dates  for  the 
return  of  the  roll  of  each  ward,  or  each  subdivision  of  a ward,  as 
defined  in  the  by-law. 

“ (2)  Any  such  by-law  shall  also  provide  for  holding  a Court 
of  Eevision  for  hearing  appeals  from  the  assessment  in  each  ward 
or  subdivision,  in  the  manner  provided  by  this  Act,  upon  the 
return  of  the  asessment  roll  for  such  ward  or  subdivision. 

(3)  The  County  Judge  may  sit  from  time  to  time  through- 
out the  year  for  the  purpose  of  hearing  appeals  from  the  Court  of 
Eevision  upon  the  determination  of  appeals  made  to  the  Court 
with  respect  to  each  roll;  and  the  time  for  appeal  to  the  Court 
of  Eevision  shall  be  within  ten  days  after  the  last  day  fixed  for  the 
return  of  the  roll  for  each  ward  or  subdivision  of  a ward;  and  the 
time  for  appealing  from  the  Court  of  Eevision  to  the  County  Judge 
shall  be  within  three  days  after  the  decision  of  the  Court  of  Eevi- 
sion is  given. . 

(4)  The  Judge  shall  arrange  to  hear  all  such  appeals  from 
time  to  time  throughout  the  year,  within  ten  days  after  the  sitting 
of  the  Court  of  Eevision  for  each  ward  or  subdivision  of  a ward, 
and  shall  complete  his  revision  of  the  last  of  such  rolls  for  the 
city  by  the  20th  day  of  October,  in  each  year. 

“ (5)  The  assessment  so  made  and  completed  may  be  adopted 
by  the  council  of  the  following  year  as  the  assessment  on  which  the 
rate  of  taxation  for  such  following  year  shall  be  fixed  and  levied,; 
and  the  taxes  for  such  following  year  shall  in  such  case  be  fixed  and 
levied  upon  the  said  assessment. 

(6)  If  from  any  cause  the  final  revision  of  the  rolls  for  alb 
the  wards  or  subdivisions  in  the  city  has  not  been  completed  by 
the  20th  day  of  October,  the  council  may  adopt  the  assessment, 
when  finally  revised,  as  the  assessment  upon  which  the  taxes  for  the 
following  year  shall  be  levied. 

(7)  In  any  city  in  which  any  by-law  has  been  passed  under 
this  section,  the  provisions  of  sections  69  and  72,  so  far  as  the' 
same  relate  to  the  time  for  appealing  and  giving  notice  thereof 
shall  not  apply,  but  the  clerk  shall  give  notice  to  every  person 
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appealing,  or  whose  assessment  or  non-assessment  is  appealed 
against,  at  least  live  days  before  the  sitting  of  the  Court  of  Eevi- 
sion,  such  notice  to  be  served  upon  such  person,  or  left  at  his  resi- 
dence or  place  of  business,  or  upon  the  premises  concerning  which 
such  appeal  arises,  or  addressed  to  such  person  through  the  post 
office,  but  no  advertisement  of  the  Court  shall  be  necessary;  and 
in  case  of  appeals  to  the  County  Judge,  live  days^  notice  of  the 
day  fixed  by  the  County  Judge  for  hearing  such  appeals  shall 
be  served  in  the  manner  provided  in  the  case  of  appeals  to  the 
Court  of  Eevision. 

(8)  The  provisions  of  sections  69  and  72,  so  far  as  the  same 
are  not  inconsistent  with  the  provisions  of  this  section,  shall  apply 
to  appeals  made  hereunder.  4 Edw.  YII.  ch.  23,  sec.  54.’‘‘ 

The  Assessment  Act  was  amended  and  consolidated  in  1904, 
by  4 Edw.  YII.  ch.  23,  and  in  it  the  sections  are  53  and  54. 

I have  no  doubt  that  under  this  legislation  it  was  competent 
for  a council  to  make  the  assessment  for  the  current  year  at  the 
times  provided  by  the  amendment,  and  that  it  was  optional  with 
the  council  of  the  following  year  to  adopt  that  assessment  as  the 
assessment  on  which  the  rate  -of  taxation  for  the  following  year  is 
to  be  fixed.  It  is,  therefore,  an  assessment  roll  for  the  year  in 
which  it  is  made.  No  doubt  the  anomalous  result  may  follow, 
where  a council  has  for  some  years  acted  under  the  sections,  that 
an  assessment  so  made,  if  not  adopted  by  the  council  of  the  follow- 
ing year,  may  be  a useless  piece  of  work. 

On  the  4th  April,  1921,  the  council  of  Ottawa  passed  a by-law, 
Eo.  5010,  which  provided  that  the  assessment  should  be  made  and 
completed  on  or  before  the  30th  September  in  every  year,  and  that 
the  by-law  should  continue  in  force  until  amended  or  repealed. 

It  is  very  questionable  whether  it  was  competent  for  the  council 
to  pass  such  a by-law  applying  to  future  years,  because  the  power 
to  pass  such  by-laws  is,  by  sec.  57  (1),  to  be  exercised  from  time  to 
time. 

There  is  nothing  in  the  material  before  us  to  shew  that  the 
council  in  previous  years  had  passed  by-laws  similar  to  No.  5010  or 
had  exercised  the  powers  conferred  upon  it  by  secs.  56  and  57. 

On  the  6th  June,  1921,  the  council  passed  a by-law,  No.  5065, 
adopting  the  assessment  roll  made  in  1920  and  finally  revised  and 
completed  on  days  named  in  the  by-law,  as  the  assessment  on  which 
the  rate  of  taxation  for  the  year  1921  was  to  be  fixed  and  levied. 

Before  dealing  with  the  other  statutory  provisions  which  have 
to  be  considered,  it  will  be  well  to  outline  the  facts  and  then  to 
state  the  questions  that  have  arisen  betw'een  the  parties  to  the  liti- 
gation. 
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Each  of  the  appellants  is  a shareholder  in  the  Hawkesbury 
Lumber  Company  Limited.  The  capital  stock  of  the  company  is 
$200,000 ; it  was  incorporated  in  1889  by  52  Yict.  ch.  98  (Dom.) 

Down  to  the  year  1916,  as  I understand  the  evidence,  no  divi- 
dend was  declared  or  paid,  although  the  company  had  made  and 
was  making  large  profits.  Its  policy  was  not  to  distribute  its 
profits  in  dividends  to  its  shareholders  but  to  accumulate  and  use 
them  for  working  capital;  they  were  carried  on  the  books  of  the 
company  as  surplus,  and  some  of  the  fund  at  all  events  was  used 
in  making  extensions  of  the  plant  or  for  other  capital  purposes.  A 
dividend  Avas  declared  and  paid  in  1916  and  another  in  1917;  they 
were  paid  out  of  the  profits  of  the  year  or  of  the  previous  year,  and 
the  surplus  was  never  reduced  beloAv  the  figure  at  which  it  stood  in 
1916. 

In  December,  1920,  owing  to  some  action  on  the  part  of  the 
Dominion  Income  Tax  Department,  the  shareholders  decided  to 
distribute  among  themselves  the  surplus,  and,  instead  of  using  it 
as  Avorking  capital,  to  borrow  Avhat  Avas  needed  for  carrying  on  the 
business.  Accordingly,  on  the  22nd  of  that  month,  the  surplus, 
which  then  amounted  to  $1,750,000,  Avas  distributed,  and  it  is  in 
respect  of  AAdiat  the  appellants  received  of  this  that  the  respondent 
seeks  to  have  them  assessed. 

The  contention  of  the  appellants  is : — 

1st.  That  the  money  Avhich  they  received  was  not  income. 

2nd.  That,  if  it  was  income,  it  was  not  received  in  1921,  and 
that  they  were  therefore  not  assessable  on  the  roll  of  that  year  in 
respect  of  it.  j 

It  is  undoubted  that  no  dividend  was  received  by  any  of  the 
appellants  in  1921,  but  it  is  contended  by  counsel  for  the  respond-  . 
ent  that  the  effect  of  sec.  11  (2)"^  of  the  Assessment  Act  is  that,  ■ 
although  in  fact  no  income  was  received  during  the  year  in  which  | 
the  assessment  was  made,  unless  the  income,  which  means  of  course  | 
prospective  income,  is  a salary  or  other  fixed  amount  capable  of 
being  estimated  for  the  current  year,  the  assessment  must  be  for 
the  same  amount  as  the  assessment  of  the  preceding  year. 

Such  a result  would  be  harsh  enough  if  the  taxation  for  1921  | 

were  based  on  the  assessment  in  that  year,  but  it  appears  to  be  little  | 
less  than  monstrous  that  because,  for  its  own  purposes,  the  council  i 
chooses  to  use  the  assessment  in  1921  as  the  basis  for  taxation  in  ' 
1922,  the  fiction  that  the  amount  of  the  income  of  1920  is  the  tax- 

* 11. — (2)  Where  such  income  is  not  a salary  or  other  fixed  amount  j 
capable  of  being  estimated  for  the  current  year,  the  income  of  such  | 
person  for  the  purposes  of  assessment  shall  be  taken  to  be  not  less 
than  the  amount  of  his  income  during  the  year  ending  on  the  31st 
December  then  last  past. 
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able  amoTiTit  of  the  income  for  1921  is  to  he  carried  on  so  as  to  make 
it  also  the  amount  of  the  taxable  income  for  1922. 


It  can  hardty  be  conceived  that  the  Legislature  would  give  the 
same  effect  to  the  assessment  as  the  basis  for  taxation  in  1922  av 
it  would  have  had  if  it  had  been  the  basis  for  taxation  in  1921. 
How  unjust  such  legislation  would  be  is  apparent  when  the  many 
changes  that  take  place  in  a year  in  the  ownership  of  property  and 
the  fortunes  of  those  who  inhabit  the  municipality  are  considered. 
A merchant  or  manufacturer  who  prospers  in  one  year  may  have 
lost  everything  in  the  next;,  and  yet,  according  to  the  theory  of 
the  respondent,  he  must  pay  the  same  business  tax  in  the  year  in 
which  he  did  not  carry  on  any  business  as  he  was  called  upon  to  pay 
in  the  previous  year. 

Fortunately,  I think,  the  legislation  does  not  produce  that 
result;  and,  while  the  machinery  which  the  Act  provides  may  not 
be  adequate  to  enable  justice  to  be  done  in  all  cases,  it  is,  I think, 
adequate  to  enable  justice  to  be  done  in  this  case. 

Section  74  (2)  provides  that  the  hearing  of  an  appeal  to  the 
County  Court  Judge,  where  questions  of  fact  are  involved,  is  in 
the  nature  of  a new  trial,  and  either  party  is  allowed  to  adduce 
further  evidence. 


! 


Sections  82  and  83  are  comprehensive  in  their  terms  and  indi- 
cate that  what  is  to  be  arrived  at  is  the  ascertainment  of  the  accur- 
ate amount  for  which  the  assessment  should  be  made. 

Those  sections  read  as  follows : — 

82.  Upon  an  appeal  upon  any  ground  against  an  assessment 
the  Judge  of  the  County  Court  or  the  Ontario  Eailway  and  Muni- 
cipal Board  hearing  an  appeal  under  section  80,  or  a Divisional 
Court,  as  the  case  may  be,  may  re-open  the  whole  question  of  the 
assessment,  so  that  omissions  from,  or  errors  in,  the  assessment 
roll  may  be  corrected,  and  the  accurate  amount  for  which  the 
assessment  should  be  made,  and  the  person  or  persons  who  should 
be  assessed  therefor  may  be  placed  upon  the  roll  by  such  Judge, 
Board  or  Court,  and,  if  necessary,  the  roll  of  any  particular  ward 
or  subdivision  of  the  municipality,  even  if  returned  as  finally 
revised,  may  be  opened  so  as  to  make  the  same  correct  in  accord- 
ance with  the  findings  of  such  Judge,  Board  or  Court. 

83.  It  is  hereby  declared  that  the  Court  of  Eevision,  the 
County  Judge,  the  Ontario  Eailway  and  Municipal  Board,  and  every 
Court  to  which  and  every  Judge  to  whom  an  appeal  lies  under  this 
x4ct  have  jurisdiction  to  determine  not  only  the  amount  of  any 
assessment,  but  also  all  questions  as  to  whether  any  persons  or 
things  are  or  were  assessable  or  are  or  were  legally  assessed  or 
exempted  from  assessment. 
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It  is,  in  my  judgment,  open  to  an  appellant  at  every  stage  until 
the  final  tribunal  of  appeal  is  reached,  and  indeed  before  it,  to  shew 
what  the  amount  for  which  he  is  to  be  assessed  is. 

When  the  appeal  was  before  the  Ontario  Railway  and  Municipal 
Board,  the  year  1921  had  expired,  and  it  was  demonstrable  and 
was  demonstrated  that  the  income  for  which  it  is  sought  to  assess 
the  appellants  was  not  received  in  1921,  and  in  my  view  it  was 
the  province  of  each  tribunal  to  which  an  appeal  has  been  made 
to  apply  the  test  provided  by  sec.  11  (2),  and  when  the  appeal  was 
before  the  Board,  and  as  it  is  now  before  us,  not  only  was  the 
income  of  1921  not  incapable  of  being  estimated  but  it  was  actually 
and  definitely  ascertained. 

As  I have  come  to  the  conclusion  that  the  appeal  must  be  allowed 
on  the  ground  I have  mentioned,  it  is  unnecessary  to  consider  the 
other  question. 

I entertain  some  doubt  as  to  whether  it  was  competent  to  the 
Board  to  entertain  an  appeal  by  the  respondent;  the  only  person 
who  has  the  right  to  appeal  to  the  Board  is  a person  who  had 
appealed  or  was  entitled  to  appeal  from  the  Court  of  Revision  to 
the  Judge  (sec.  80  (1)  ). 

The  respondent  had  not  appealed,  and  w^as  not  entitled  to  appeal, 
from  the  Court  of  Revision  to  the  Judge,  because  the  decision  of 
the  Court  of  Revision  was  in  its  favour. 

I would  allows  the  appeal  with  costs  here  and  below  and  restore 
the  order  of  the  County  Court  Judge. 

Appeal  allowed. 

[Afl&rmed  by  the  Supreme  Court  of  Canada  on  the  6th  February, 
1923.] 


[MO WAT,  J.j 

Atlas  Underweae  Co.  v.  Commissioner  of  Patents. 

Patent  for  Invention — Renewal — Fee  Payable — Time  for — Patent  Act, 
R.8.C.  1906,  ch.  69,  sec.  23 — Amending  Act  of  1921,  11  & 12  Geo.  V. 
ch.  44,  secs.  2 (2),  5 — Mandamus — Practice. 

By  an  Act  passed  in  June,  1921  (11  & 12  Geo.  V.  ch.  44),  amending  the 
Patent  Act,  it  was  provided  (sec.  2 (2))  that,  in  the  case  of  a patent 
on  which  a fee  of  $20  had  been  paid,  a further  fee  of  $15  should  be  • 
paid,  within  six  years  from  the  date  of  issue,  to  prevent  nullity  of  \ 
the  patent;  and  (sec.  5)  that  fees  payable  after  the  1st  August,  1914,  J 
might  be  paid  within  one  year  from  the  date  on  w'hich  the  Act  carnet 
into  force. 

A patent  was  issued  on  the  21st  September,  1915  $20  being  paidW 

The  additional  fee  was  tendered  on  the  22nd  September,  1922,  one^ 
day  after  the  expiration  of  the  six-year  period;  the  Commissioner  j 
of  Patents  refused  it,  considering  that  the  extension  of  a year’s  | 
time  applied  only  to  payments  due  before  the  Act  came  into  | 
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Held,  that  sec.  5 was  a war  measure,  passed  to  meet  the  requirements 
of  an  Act  of  the  United  States  Congress;  that  it  postponed  the  times 
and  dates  which  called  for  precise  observance  and  relieved  from 
penalties  for  non-observance;  that  it  was-  not  confined  to  fees  payable 
before  the  date  of  its  enactment,  but  included  those  payable  within 
the  period  of  extension;  and  that  the  Commissioner  should  accept 
payment,  or  a mandamus  would  be  issued  to  compel  acceptance. 

A mandamus  in  such  a case  is  granted  upon  summary  application,  not 
in  an  action. 

City  of  Kingston  v.  Kingston  etc.  Railway  Co.  (1897-8),  28  O.R.  399,  25 
A.R.  462,  followed. 

Application  by  the  company  for  a mandamus  requiring  the 
Commissioner  of  Patents  to  accept  a renewal  fee  of  $15  with 
respect  to  a certain  Canadian  patent  for  improvements  in  garments. 

The  application  was  heard  in  the  Weekly  Court,  Ottawa. 

R.  8.  Smart,  for  the  applicant  company. 

R.  V.  Sinclair,  K.C.,  for  the  Commissioner  of  Patents,  respond- 
ent. 

April  4.  Mowat,  J.  : — This  case  presents  a problem  in  the  con- 
struction of  the  Patent  Act  amendment  of  1921  (11  & 12  Geo.  V.  ch. 
44,  June  4,  1921).  By  sec.  1 of  the  amending  Act,  sec.  23  of  the 
Patent  Act,  E.S.C.  1906,  ch.  69,  providing  for  the  payment  of 
the  patent  fee  by  instalments,  and  for  the  duration  of  the  patent  for 
six  or  twelve  years,  instead  of  the  statutory  life  of  eighteen  years, 
according  to  the  instalment  paid,  is  repealed,  and  (by  sec.  2)  there 
is  substituted  for  that  provision  a payment  of  $35  on  filing  an 
application  for  patent  and  on  grant  of  patent,^^  and  further 
providing  that  in  the  case  of  a patent  on  ivhich  a fee  of  twenty 
dollars  was  paid  prior  to  the  coming  in  force  of  this  Act,  a fw'ther 
fee  of  fifteen  dollars  on  pain  of  nullity  of  the  patent  shall  be  pay- 
able at  or  before  the  expiration  of  six  years  from  the  date  of  its 
issue ''  (sec.  2 (2)  ). 

The  patent  in  question  was  issued  on  the  21st  September,  1915, 
and  an  instalment  of  $20  on  acount  of  the  full  fee  was  then  paid. 
By  a clerical  slip  in  the  office  of  the  patent  attorneys,  the  $15,  the 
difference  between  the  sum  originally  paid  and  the  full  fee  of  $35 
provided  by  the  Act  of  1921,  was  not  paid  until  the  da,y  after  the 
expiry  of  the  six-year  term,  namely,  on  the  22nd  September,  1921, 
and  was  refused  by  the  Commissioner  of  Patents;  thus  creating  a 
nuinty  or  invalidation  of  the  patent.  To  prevent  this  calamity 
the  patentee  invokes  sec.  5 of  the  Act  of  1921 : — 

5.  (1)  Fees  which  have  become  payable  under  the  Patent  Act 
since  the  first  day  of  August,  1914,  may,  at  any  time  until  the 
expiration  of  a period  of  one  year  from  the  coming  into  force  of 
this  Act,  be  paid  with  the  same  effect  as  if  paid  within  the  times 
prescribed  by  the  Patent  Act.’^ 
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It  is  argued  on  behalf  of  the  Commissioner  that  this  section 
has  reference  only  to  fees  which  become  payable  under  the  Patent 
Act  between  the  1st  August,  1914,  and  the  passing  of  the  amending 
Act  on  the  4th  June,  1921. 

Section  5 was  a war  measure,^’  passed,  as  were  many  other 
Acts  of  the  legislatures  of  those  countries  engaged  in  the  Great 
A¥ar,  upon  the  ground  that  patentees,  being  wholly  absorbed  in 
fighting  for  the  existence  of  their  countries,  and  at  times  neces- 
sarily out  of  their  own  countries,  should  not  be  prejudiced  in  their 
rights  by  non-observance  of  dates  and  payments.  It  is  common 
knowledge — and  here  judicial  notice  is  taken  of  the  fact — that  the 
United  States  of  America,  where  many  Canadian  nationals  and 
residents  have  taken  out  patents  for  inventions,  made  it  a condi- 
tion that  the  alleviating  and  curative  laws  in  favour  of  patentees 
of  that  country  should  not  apply  to  the  patentees  from  other 
countries  unless  they  passed  reciprocal  legislation  in  favour  of 
United  States  citizens.  See  Bill,  House  of  Eepresentatives,  15662, 
passed  by  Congress  on  the  3rd  March,  1921.  This  condition  was 
attempted  to  be  fulfilled  by  the  Canadian  amending  Patent  Act  of 
1921.  This  Act  also  provides  (sec.  4)  for  the  non-avoidance  of  a 
patent  valid  on  the  1st  August,  1914,  for  failure  to  observe  the 
manufacturing  and  importing  provisions  of  the  Patent  Act,  sec.  38 
(a)  and  (5),  if  those  provisions  are  fulfilled  by  the  10th  January, 
f 922.  Under  the  circumstances  of  a world-war.  Parliament  passed 
this  legislation;  and,  if  there  is  nothing  in  the  Act  of  1921  to  shew 
a contrary  intention,  the  Act  should  be  construed  as  postponing  the 
times  and  dates  Avhich  call  for  a precise  observance,  and  relieving 
from  the  penalties  therefor.  Under  such  a principle  and  treatment, 
the  expression  fees  which  have  become  payable  in  sec.  5(1)  must 
not  be  confined  to  fees  payable  before  the  date  of  its  enactment,  but 
should  include  fees  becoming  payable  within  the  yearns  extension 
for  payment.  If  the  stricter  construction  were  to  prevail,  the  Act 
would  not  apply  to  fees  becoming  payable  immediately  after  its 
passing  and  before  defaulting  patentees  in  reciprocating  countries 
could  know  of  the  extension.  This  would  mean  the  frustration  of 
the  intention  of  Parliament. 


\ 


Sections  23  and  47  of  the  Patent  Act  being  repealed  by  this 
very  Act,  neither  could  it  have  been  the  intention  of  Parliament  to. 
cut  aAvay  from  patentees  any  rights  acquired  under  those  sections 
without  protecting  those  rights  by  substitution.  The  substituted, 
right  is  that  comprised  in  sec.  2 (2),  before  quoted;  and,  as  there 
is  no  known  canon  of  construction  which  says  that  a statute  cau 
both  give  and  take  aAvay  the  same  right,  it  must  follow  that  the  one- 
year  extension  applies,  and  that  the  fee  for  a further  period  of  , 
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twelve  years  may  be  paid  before  the  4th  June,  1922,  with  the 
same  effect  as  if  paid  within  the  times  prescribed  by  the  Patent 
Act,^’  as  amended  by  sec.  2 (2). 

The  Comissioner  of  Patents  will,  no  doubt,  not  require  a man- 
damns  to  be  issued;  but,  if  he  is  advised  to  refuse,  the  order  will 

go. 

The  applicant  is  to  have  the  costs  of  the  motion. 

The  proceedings  are  intituled  as  if  this  motion  were  made  in  an 
action.  If  a writ  of  summons  has  been  issued,  it  will  be  set  aside 
without  costs,  because  an  action  is  improper  {City  of  Kingston  v. 
Kingston  etc.  Railway  Co.  (1897-8),\28  O.R.  399,  25  A.R.  462); 
.and  the  papers  will  be  amended  to  conform  to  the  practice. 


[LENNOX,  J.] 

Ehmka  V.  Border  Cities  Improvement  Co. 

Ven(k)r  and  Purchaser — Y end07'-company  Incorporated  in  Canada- — 
Agreement  for  Sale  of  Land  Situate  in  Ontario — Company's  Busi- 
ness Conducted  in  Foreign  Country  — Consideration-money  Pay- 
able in  Ontario  — Payments  Made  in  United  States  Currency  - — 
Interpretation  of  Agreement  — Rate  of  Exchange  — Conduct  of 
Parties. 

The  plaintiff,  a resident  of  the  State  of  Michigan,  entered  into  an 
agreement  for  the  purchase  of  land  in  Ontario,  from  the  defendant 
company,  with  its  head-office  in  Ontario,  but  its  officers  residing 
in  Michigan,  where  the  business  of  the  company  was  transacted,  and 
where  the  agreement  was  executed.  It  provided  for  payment  by 
Instalments  at  the  company’s  office  in  Ontario,  but  was  silent  as  to 
the  currency  to  be  used.  The  plaintiff  voluntarily  made  the  initial 
and  several  subsequent  payments  in  American  funds;  but,  when  the 
rate  of  exchange  between  the  United  States  and  Canada  reached  10 
per  cent.,  proposed  payment  in  Canadian  currency  or  its  equivalent. 
As  this  was  refused  by  the  defendant  company,  the  plaintiff  con- 
tinued to  pay  in  United  States  funds  until,  for  the  final  payment,  he 
tendered  at  the  company’s  Ontario  office  a sum  sufficient  to  constitute 
payment  in  full  upon  the  basis  of  a deduction  of  the  aggregate  of  the 
differences  in  exchange  during  the  period  of  payment.  The  company 
refused  to  accept  the  sum  tendered,  and  this  action  was  brought  to 
compel  specific  performance  of  the  agreement;  — 

Held,  that,  while  the  agreement  seemed  to  imply  that  payment  should 
be  made  in  Canadian  funds,\  the  surrounding  circumstances  must  be 
considered.  ' 

A company  is  to  be  treated  in  matters  of  trade  and  commerce  as  resi- 
dent not  only  where  its  principal  place  of  business  is,  but  wherever 
it  has  a place  of  business.  This  transaction  of  sale  and  purchase 
was  initiated  and  consummated  on  both  sides  by  citizens  of  Michi- 
gan; and  the  only  office  at  which  the  defendant  company  actually 
carried  on  business  was  in  Michigan.  The  place  where  the  money  is 
to  be  paid  must  be  taken  into  account,  but  what  a man  does  in  the 
performance  of  a contract  may  safely  be  taken  as  the  low-water  mark 
of  his  obligation  as  he  understood  it.  Where  the  contract  is  capable  of 
alternative  constructions,  and  a party  has  put  his  own  construction 
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■upon  it,  he  must  make  out  a case  entitling  him  to  relief  on  the 
ground  of  mistake  before  he  can  claim  the  assistance  of  the  Court. 
The  plaintiff  had  not  proved  his  right  to  relief;  and  the  proper  inter- 
pretation of  the  agreement  was  that  he  had  intended  and  agreed  to 
pay  the  consideration-money  in  United  States  funds. 

Action  by  a purchaser  of  land  for  specific  performance  of  the 
agreement  of  sale  and  purchase,  the  plaintiff  alleging  and  the 
defendant  company  denying  that  the  consideration-money  had 
been  paid  in  full. 

The  action  was  tried  by  Lennox,  J.,  without  a jury,  at 
Sandwich. 

F.  C.  Kerby,  for  the  plaintiff. 

J.  H.  Eodd,  K.C.,  and  R.  S.  Rodd,  for  the  defendant  company. 

April  8.  Lennox,  J.  : — The  defendant  company  is  a Canadian 
corporation  with  its  head-office  in  Windsor.  The  litigation  con- 
cerns an  agreement  for  the  purchase  of  land  in  the  county  of 
Essex,  Ontario.  The  action  is  for  specific  performance,  to  compel 
the  company  to  execute  and  deliver  a deed  of  conveyance  to  the 
plaintiff,  the  plaintiff  alleging  and  the  company  denying  that  the 
consideration-money  has  been  paid  in  full.  Which  contention  is 
right  turns  upon  whether  the  land  was  to  be  paid  for  in  Canadian 
or  TJnited  States  money.  The  agreement  provides  for  payment  of 
the  consideration  money  to  “the  vendor  at  its  office  in  the  city  of 
Windsor.” 

Reading  the  agreement,  I am  informed  as  to  the  subject-matter 
of  the  contract,  and  that  it  was  land  situate  in  the  Province  of 
Ontario,  and,  pretty  definitely,  if  not  absolutely — sufficiently  I 
think— that  the  company  is  a Canadian  corporation ; and,  if  not,  it 
matters  not,  for  it  was  admitted  at  the  trial.  Pausing  at  this 
point,  that  is,  reading  the  agreement  without  evidence  of  surround- 
ing circumstances.  I would  interpret  it  to  mean  payment  in  Cana- 
dian funds. 


\ 


f. 


But  the  decision  was  not  allowed  to  rest  upon  a bare  reading  A 
of  the  agreement;  relevant  and  important  evidence  of  surrounding  ^ 
circumstances  was  put  in,  and  the  bulk  of  it  by  the  plaintiff*  as  part  ^ 
of  his  case.  I 

It  is  in  evidence  that  the  plaintiff,  and  the  president  and  the  I 
other  officers  of  the  company,  at  least  in  so  far  as  they  were  « 
referred  to,  resided  and  reside  and  transact  their  business  in  the 
city  of  Detroit  ; that  the  contract  was  negotiated  and  arranged  h 
and  the  written  agreement  drawn  up  and  executed,  by  all  parties,  ■ 
in  Detroit;  that  an  option  was,  in  the  first  instance,  obtained  by 
the  plaintiff,  for  which  he  paid  $100,  and  this  $100  was  paid  in  ■ 
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American  money;  that,  the  option  having  been  taken  np  by  the 
plaintiff,  this  $100  was  applied  and  allowed  as  part  of  $3,500  paid 
by  the  plaintiff  on  the  execution  of  the  formal  agreement — that 
sued  upon;  that  upon  execution  of  the  agreement  the  $3,400  was 
paid  in  American  money  by  the  plaintiff^s  cheque  on  his  bank  in 
Detroit ; that,  taking  the  rate  of  exchange  into  account,  3 per  cent, 
as  it  was  at  that  time,  the  $3,500  paid  by  the  plaintiff  was  equal 
to  $3,605  of  our  money,  and  this  was  paid  by  the  plaintiff  volun- 
tarily, as  of  right  and  without  comment;  that  in  the  same  way 
periodical  payments  were  thereafter  made  from  time  to  time  in 
American  money  by  cheque  upon  the  plaintiff’s  bank  in  Detroit; 
that  subsequently  the  rate  of  exchange  having  gradually  in  the 
meantime,  from  the  date  of  the  contract,  mounted  up  to  10  per 
cent.,  the  plaintiff  proposed  to  pay  an  instalment  in  Canadian 
money  or  its  equivalent;  and,  the  company  objecting,  the  plaintiff 
paid  as  theretofore  in  United  States  funds — he  says  under  protest, 
but  I cannot  find  evidence  that  the  protest,  if  any,  ever  went 
beyond  a mental  operation,  until  the  12th  April,  1921,  when  $350 
was  offered  in  Canadian  money  in  exchange  for  a deed,  the  effect 
of  this  being,  I assume,  to  reduce  the  final  payment  under  the 
agreement  by  the  aggregate  of  the  differences  in  exchange  from 
time  to  time,  including  the  initial  payment  of  $3,500  (coinciding 
with  the  purchase  of  the  option  and  execution  of  the  contract), 
and  to  ignore  the  plaintiff’s  own  interpretation  of  the  bargain  at 
the  time  of  the  execution  of  the  contract  and  the  account  as 
mutually  adjusted  and  settled  between  the  parties  from  time  to 
time. 

I cannot  think  that  this  position  is  open  to  the  plaintiff.  On 
the  other  hand,  tender  of  the  alleged  balance  was  pleaded  and  not 
seriously  questioned  at  the  trial ; and,  if  the  amount  offered  should 
be  found  to  be  sufficient,  that  is,  all  that  was  owing,  I think  it 
should  be  regarded  as  a tender  in  law.  The  $350  was  also  offered 
to  Mr.  Rodd  as  the  company’s  agent  in  Windsor,  and  with  this 
exception  there  never  was  any  offer  or  suggestion  of  making  pay- 
ments at  the  head-office  of  the  company  in  Windsor,  nor  elsewhere 
than  as  they  were  made,  that  is  to  say,  in  the  city  of  Detroit.  I 
imagine  nobody  ever  thought  of  it,  or  perhaps  even  knew  that 
there  was  such  a provision  in  the  agreement.  It  is  suggested  that 
the  provision  for  payment  in  Windsor  was  inserted  by  mistake, 
but  there  is  no  evidence  of  this.  I think  it  more  probable  that  it 
was  put  in  because  of  the  range  or  scope  of  the  company’s  charter, 
but  this  is  merely  speculation — there  is  no  explanation  of  any 
kind  in  evidence. 

Mr.  Kerbv  relied  upon  Qiiartier  v.  Farah  (1921),  49  O.L.R 
186. 
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The  measure  of  damages  for  non-delivery  of  goods  is  estab- 
lished by  a long  line  of  cases,  but  there  is  nothing  in  any  of  them 
that  closely  touches  what  I have  to  decide  in  this  action.  Mr. 
Eodd  referred  me  to  Allen  v.  St.  Leger  (1920),  19  O.W.N.  443, 
a decision  in  which  I am  naturally  disposed  to  concur,  but  the 
facts  are  not  at  all  similar  to  the  matters  I have  to  consider  here. 

Upon  the  authority  of  Carron  Iron  Co.  v.  Maclaren  (1855),  5 
H.L.C.  416,  and  Leiok  v.  Baldwin  (1848),  11  Beav.  153,  a com- 
pany is  to  be  treated  in  matters  of  trade  and  commerce  as  resident 
not  only  where  its  principal  place  of  business  is,  but  wherever  it 
has  a place  of  business.  A company  does  not  of  necessity  dwell 
where  its  registered  office,  or  statutory  head-office,  is  situate : 
Oesena  Sulphur  Co.  v.  Nicholson  (1876),  1 Ex.  D:  428;  and  for 
the  purpose  of  considering  where  a company  dwells  regard  is  to  be 
had  rather  to  the  place  where  its  business  is  principally  carried 
on  than  to  any  other  question.  In  Lewis  v.  Baldwin  it  was  held 
that  a company  may  be  considered  as  resident  in  more  places  than 
one. 

Subject  to  exceptions  and  qualifications,  not  pertinent  to  this 
case,  there  is  nothing  to  prevent  shares  or  the  shares  in  a British 
or  Canadian  company  from  being  held  by  aliens,  not  being  alien 
enemies,  nor  to  bar  these  shareholders  from  being  the  directors 
and  agents  of  the  company:  Regina  v.  Arnaud  (1846),  9 Q.B. 

806 ; Lindley’s  Law  of  Companies,  6th  ed.,  p.  52.  It  appears,  as 
I have  said,  that  the  principal  or  chief  office,  as  distinguished  from 
the  nominal  head-office,  of  this  company,  and  in  fact,  as  far  as 
disclosed,  the  only  office  at  which  it  actually  carried  on  business, 
was  in  the  city  of  Detroit,  and  the  transaction  of  sale  and  pur- 
chase in  question  was  initiated  and  consummated  on  both  sides 
by  United  States  subjects,  and  all  residents  of  that  city. 

Well  then,  as  a question  of  fact,  leading  to  the  question  of 
interpretation  or  construction,  when  a citizen  of  that  country, 
bargaining  with  other  citizens  of  that  country,  and  all  being  at  the 
time  in  one  of  its  cities,  agrees  to  pay  so  many  dollars,^’  what 
kind  of  dollars  must  he  be  taken  to  have  meant  and  undertaken  to 
pay?  Primd  facie,  I think,  it  is  strongly  to  be  inferred  from  this 
alone  that  both  parties  were  referring  to,  and  intended  and  under- 
stood the  agreement  as  meaning,  so  many  dollars  payable  in 
the  currency  of  their  own  country,  the  place  where  the  bargain  was 
initiated  and  consummated,  and  not  the  dollars  ” of  somewhere 
else.  It  is  not  conclusive,  of  course,  and  against  this  inference  is 
to  be  set  the  circumstances  that  we  have  dollar  as  a denomina- 
tion of  Canadian  money  as  well,  that  the  subject  of  the  bargain 
was  Canadian  land,  and  that,  in  a legal  sense,  the  vendor,  although 
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represented  as  I have  said,  is  a Canadian  corporation.  If  this 
were  all,  this  perhaps  gives  ground  for  a counter-inference  of  more 
or  less  cogency,  or,  as  I think,  room  for  semi-plausible  argument 
rather  than  a reasonable  inference ; but  I need  not  carefully  weigh 
the  preponderating  probabilities  as  to  this,  for  it  is  only  one  link 
in  the  chain  of  surrounding  circumstances  disclosed  at  the  trial. 
Like  all  other  circumstances,  the  place  where  the  money  is  to  be 
paid  must  be  taken  into  account  in  considering  the  whole  case; 
but  the  place  where  is  not  to  be  confused  with  the  thing,  whether 
commodity  or  money,  agreed  to  be  delivered  or  paid. 

In  the  performance  of  a contract,  what  a man  does  may  safely 
be  taken  as  the  low-water  mark  of  his  obligation,  as  he  understood 
it,  at  the  date  of  the  contract — the  least  that  he  was  to  do. 

There  may  be  authorities,  but  I need  none,  for  the  proposition 
that  where,  as  here,  the  contract  is  capable  of  alternative  con- 
structions, and  a party  to  it  has  put  his  own  interpretation  upon  it 
before,  at  the  time,  and,  by  many  acts,  after  its  execution,  and  in 
the  end,  and  after  the  contract  has  been  almost  completely 
executed  upon  his  part,  comes  into  Court  setting  up  a new  inter- 
pretation at  variance  with  all  that  he  has  done  in  part  per- 
formance, he  must  explain  very  satisfactorily  the  reason  why,  and 
he  must,  in  effect,  make  out  a case  entitling  him  to  relief  upon  the 
ground  of  mistake,  before  he  can  claim  the  assistance  of  the  Court. 
The  plaintiff  here  has  not  even  stated  on  oath  that  he  understood 
that  the  consideration-money  was  to  be  paid  in  Canadian  funds, 
either  at  the  time  he  obtained  the  option  or  signed  the  contract 
or  paid  the  $3,500,  or  in  fact  that  he  so  understood  it  at  any  time : 
and  how  could  he  in  face  of  his  actions,  as  disclosed?  In  fact  from 
first  to  last  I cannot  recall  that,  in  any  way,  he  pledged  his  oath 
that  he  ever  understood  or  intended  the  agreement  to  mean  what 
he  now  contends  for.  When  the  exchange  mounted  up  to  10  per 
cent.,  he  simply  wanted  to  pay  in  Canadian  money;  that  is  all. 

Counsel  stated  that  I need  not  endeavour  to  arrive  at  the  state 
of  accounts  between  the  parties — that  they  would  adjust  it  accord- 
ing to  the  event. 

The  company  at  one  time  offered  to  accept  the  final  payment 
in  Canadian  money;  and,  whether  the  offer  was  conditional  or  not, 
the  company  should  abide  by  this  in  computing  the  balance  owing. 

I find  that,  according  to  the  proper  interpretation  of  the  agree- 
ment in  question,  the  plaintiff  intended  and  agreed  to  pay  the 
consideration-money  stated  therein  in  the  currenc}^  or  money  of 
the  United  States. 

The  action  therefore  fails  and  will  be  dismissed  with  costs. 


Lennox,  J. 
1922. 
Ehmka 
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[IN  CHAMBERS.] 


Hexdeeson  V.  Meecantile  Tkust  Co. 


[vOL. 


Discovery — Production  of  Documents  — Affidavit  — Claim  of  Privilege. 

The  tendency  of  the  Courts  is  to  widen  all  avenues  to  discovery. 

The  affidavit  of  documents  filed  by  the  defendants  stated  that  they 
objected  to  produce  documents  numbered  3 to  55  tied  up  in  a 
bundle  marked  A.,  and  initialled  by  this  deponent,”  on  the  ground 
that  the  documents  related  solely  to  the  case  of  the  defendants  and 
not  to  the  case  of  the  plaintiff,  nor  did  they  tend  to  support  the  case 
of  the  plaintiff,  nor  did  they,  to  the  best  of  the  deponent’s  knowledge, 
information,  and  belief,  contain  anything  impeaching  the  case  of  the 
defendants,  and  that  they  were  privileged  from  production:  — 

Held,  that,  as  the  documents  for  which  privilege  was  claimed  did  not 
appear  on  the  face  of  the  affidavit  to  be  in  fact  privileged,  the 
defendants  should  file  a better  affidavit. 

Bewicke  v.  Graham  (1881),  7 Q.B.D.  400,  distinguished. 

St.  Glair  v.  Stair  (1918),  4 O.W.N.  1437,  1580,  5 O.W.N.  269,  explained. 

Appeal  by  the  defendants  from  an  order  of  Gauld,  Local 
Judge  at  Hamilton,  requiring  the  defendants  to  file  a further  and 
better  affidavit  on  production. 

/March  24.  The  appeal  was  heard  by  Latchfoed,  J.,  in  Cham- 
bers. 

J.  A.  Soule,  for  the  defendants. 

A.  D.  Armour,  for  the  plaintiff,  contended  that  a claim  for 
privilege  was  not  made  ouL  because  the  officer  of  the  defendant 
company  who  made  the  affidavit  was  swearing  only  to  the  best  of 
his  knowledge,  information,  and  belief;  and  there  was  nothing  to 
shew  that  he  had  read  the  documents,  and  the  character  ascribed 
to  the  documents  was  not  averred  with  reasonable  and  sufficient 
positiveness  and  distinctiveness:  Diamond  Match  Co.  v.  Hawkes- 
bury  Lumber  Co.  (1901),  1 O.L.E.  577. 

April  10.  Latchfoed,  J. : — The  affidavit  filed  was  made  by 
the  manager  of  the  defendant  company.  It  sets  forth  that  the 
defendant  objects  to  produce  documents  set  forth  in  the  second 
part  of  the  first  schedule  to  the  affidavit,  and  there  described  as 
" Documents  numbered  3 to  55  tied  up  in  a bundle  marked  A.,  and 
initialled  by  this  deponent.^’ 

The  ground  for  the  objection  is  stated  to  be  that  the  said- 
documents  relate  solely  to  the  case  of  the  defendants  and  not  to 
the  case  of  the  plaintiff,  nor  do  they  tend  to  support  the  case  of  the 
plaintiff,  and  they  do  not,  to  the  best  of  my  knowledge,  informa- 
tion, and  belief,  contain  anything  impeaching  the  case  of  the 
defendants,  wherefore  I object  to  produce  the  same  and  say  that 
they  are  privileged  from  production.’^ 
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This  follows  almost  verbatim  the  objection  stated  in  Bewicke  Latchford,  J. 
V.  Graham  (1881),  7 Q.B.D.  400,  to  the  production  of  documents 

by  a defendant.  In  that  case  the  documents  were  described  as  

‘^numbered  101  to  110  inclusive,  which  are  tied  up  in  a bundle  Henderson 
marked  with  the  letter  A.,  and  initialled  by  the  deponent.’^  The  Mercantile 
plaintiff  applied,  not  as  here,  for  a better  affidavit — but  for  the 
production  for  inspection  of  the  documents  referred  to  in  the  affi- 
davit already  made. 

Order  XXXI.,  r.  11,  in  force  when  Bewicke  v.  Graham  and  the 
earlier  case  of  Taylor  v.  Batten  (1878),  4 Q.B.D.  85,  were  decided, 
is  as  follows: — 

It  shall  be  lawful  for  the  Court  or  a Judge  at  any  time 
during  the  pendency  therein  of  any  action  or  proceeding,  to  order 
the  production  by  any  party  thereto,  upon  oath,  of  such  of  the 
documents  in  his  possession  or  power,  relating  to  any  matter  in 
question  in  such  action  or  proceeding,  as  the  Court  or  Judge  shall 
think  right;  and  the  Court  may  deal  with  such  documents,  when 
produced,  in  such  manner  as  shall  appear  just.^’’ 

At  that  time  the  plaintiff  had  no  right,  even  in  Equity,  to  see 
any  documents  relating  exclusively  to  the  defendants  case,  unless 
the  defendant  by  his  mode  of  pleading  conceded  it  to  him. 

Eule  11  of  Order  XXXI.  gave  power  to  order  the  production 
of  such  documents  as  the  Court  or  J udge  shall  think  right.^^  In 
the  Bewicke  case,  two  of  the  Judges  in  the  Court  of  xlppeal,  Cole- 
ridge, C.J.,  and  Baggallay,  L.J.,  thought  that  the  Judge  or  Court 
below  had  exercised  a proper  discretion.  That,  in  the  opinion  of  Lord 
Coleridge,  was  sufficient  to  dispose  of  the  matter.  He  adds  (p.  410)  : 

I am  inclined  to  go  further  and  to  say  that  it  is  concluded  by  what 
is  laid  down  in  Jones  v.  Monte  Video  Gas  Co.  (1880),  5 Q.B.D.  556, 
and  Taylor  v.  Batten,  4 Q.B.D.  85.  Xow  as  I understand  those 
cases,  the  principle  is  this,  that  on  an  application  for  discovery  or 
inspection,  which,  I apprehend  are  substantially  the  same  thing, 
the  applicant  is  bound  by  the  affidavit  made  in  answer  to  the 
application,  if  the  documents  referred  to  in  it  are  sufficiently 
identified  to  enable  the  Court  to  order  their  production,  should  the 
Court  think  right  to  do  so.^^  Baggallay,  L.J.,  thought  Taylor  v. 

Batten  directly  in  point.  His  mind  Avas  not  free  from  doubt,  but 
he  thought  that  on  the  whole  the  Court  below  had  rightly  decided 
the  matter.  Bramwell,  L.J.,  thought  the  decision  in  appeal  should 
be  affirmed  on  the  grounds  stated  by  the  Lord  Chief  Justice. 

I am  of  opinion  that  the  principle  of  the  decisions  in  Bewicke 
V.  Graham  and  the  cases  mentioned  in  the  judgments  of  the  Court 
of  Appeal  does  not  apply  to  the  case  before  me.  In  reaching  this 
conclusion,  I am  not  unmindful  of  8t.  Clair  v.  Stair  (1913),  4 
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Eatchford,  J.  O.W.N.  1437  and  1580,  and  5 O.W.N.  269.  In  that  case  the  affidavit 
^022  claimed  privilege  for  a number  of  documents  numbered  1 to  77 

fastened  together  and  initialled  by  this  deponent,  and  being  reports 

Hendeeson  communications  obtained  for  the  information  of  solicitors  and 
Mekcantile  counsel  and  for  the  purpose  of  obtaining  advice  thereon  with  a 
Trust  Co.  litigation  between  the  plaintiff  and  the  defendants.”  On 

appeal  from  an  order  of  the  Master  in  Chambers  directing  a better 
affidavit  to  be  filed,  stating  the  date  of  each  report  and  the  name 
of  the  person  making  it,  the  Chief  Justice  of  the  King’s  Bench, 
on  the  authority  of  the  Taylor  and  Bewiche  cases,  and  Budden  v. 
Wilkinson,  [1893]  2 Q.B.  432,  reversed  the  learned  Master.  As  in 
Taylor  v.  Batten,  the  documents  mentioned  in  the  affidavit  were, 
if  the  statement  regarding  them  was  true — and  true  it  had  to  be 
taken  to  be — privileged  against  production. 

But  in  the  present  case  the  documents  are  not — so  far  as 
appears — privileged.  The  affidavit  followed  the  English  cases, 

oblivions  of  the  fact  that  our  Rule  is  different  from  the  English 
Rule,  and  that  the  defendant’s  claim  of  privilege  is  different  from 
that  asserted  in  those  cases  and  in  St.  Clair  v.  Stair. 

Rule  467  of  the  Rules  of  1897*  provided  that  a party  against 
whom  an  order  for  production  is  made  shall  specify  which,  if  any, 
of  the  documents  therein  mentioned  he  objects  to  produce.  In 
other  words,  he  must  set  forth  distributively  such  documents. 
Where,  however,  the  documents  for  which  privilege  is  claimed 
appear  on  the  face  of  the  affidavit  to  be  in  fact  privileged,  they 
need  not  be  specified,  but  merely  identified  in  bulk.  This  far  and 
no  farther  does  the  St.  Ciaif  case  go.  The  principle  should  not 
be  extended. 

It  is,  I think,  greatly  to  be  desired  that  each  party  to  any 
litigation  should  know — so  far  as  it  may  properly  be  known — the 
( exact  position  occupied  by  his  opponent  and  the  precise  nature  of 

every  document  likely  to  strengthen  or  weaken  that  position.  All 
discovery  is  directed  to  that  end,  and  the  tendency  of  our  Courts 
in  modern  times  is  to  widen  all  avenues  to  discovery. 

The  appeal  should  be  dismissed  with  costs. 

* This  Rule  (which  was  the  Rule  in  force  when  the  8t.  Clair  case 
was  decided)  is  not  contained  in  the  Rules  of  1913.  The  only  Rule  in 
the  Rules  of  1913  hearing  on  the  matters  in  question  in  the  present 
case  is  Rule  348,  which  is  as  follows:  — 

348.  Each  party,  after  the  defence  is  delivered,  or  an  issue  has  been 
filed,  may  by  notice  require  the  other  within  ten  days  to  make  dis--S 
covery  on  oath  of  the  documents  which  are  or  have  been  in  his  pos- 
session or  power,  relating  to  any  matters  in  question  in  the  action; 
and  produce  and  deposit  the  same  with  the  proper  officer  for  the  usual 
purposes.  A copy  of  such  affidavit  shall  be  served  forthwith  after 
filing. 
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[IN  CHAMBERS.] 

Re  Taylor  v.  Leveys. 

Bankruptcy — Authorised  Assignment  t)y  Partnership — Separate  Creditor 
of  Partner  Suing  him  {without  Leave)  in  Division  Court  after 
Assignment — Want  of  Jurisdiction  — Prohibition — Distribution  of 
Estate  as  between  Partnership  and  Separate  Creditors — Bamk- 
ruptcy  Act,  sec.  51  XS),  Amended  hy  10  & 11  Geo.  V.  ch.  34,  sec.  13 — 
Bankruptcy  Rule  94 — Bankruptcy  Act,  sec.  ISA.  {11  A 12  Geo.  V. 
ch.  17,  sec.  14)- 

An  authorised  assignment  made  by  a partnership  under  the  Bank- 
ruptcy Act  carries  with  it  all  the  separate  assets  of  the  partners  as 
well  as  the  partnership  assets.  In  the  course  of  an  insolvent  admin- 
istration, as  to  separate  assets  the  separate  creditors  must  be  satis- 
fied in  full  before  the  partnership  creditors  can  rank,  and  as  to 
partnership  assets  the  partnership  creditors  must  first  be  satisfied 
in  full  before  the  separate  creditors  can  rank.  The  principle  of 
distribution  in  insolvency  as  between  partnership  and  separate 
creditors  is  preserved  by  the  Bankruptcy  Act,  sec.  51  (3),  as  amended 
by  10  & 11  Geo.  V.  ch.  34,  sec.  13;  Bankruptcy  Rule  94. 

The  plaintiffs,  having  a claim  against  one  of  the  partners  in  a firm 
which  had  made  such  an  assignment,  filed  the  proof  of  their  claim  with 
the  trustee,  who  refused  to  recognise  it.  The  plaintiffs  then  (without 
leave)  sued  their  debtor  in  a Division  Court,  and  obtained  judgment 
for  the  amount  of  their  claim,  notwithstanding  the  defence  that  the 
claim  was  provable  in  the  bankruptcy  proceedings  only: — 

Held,  that  after  an  authorised  assignment  no  action  can  be  brought 
against  the  bankrupt  without  leave  (sec.  13 A.  of  the  Act,  added  by 
11  & 12  Geo.  V.  ch.  17,  sec.  14);  the  action  in  the  Division  Court 
having  been  brought  without  leave,  that  Court  had  no  jurisdiction; 
and  an  order  lor  prohibition  Avas  granted. 

Motion  by  the  defendant  for  prohibition  to  tiie  Second  Division 
Court  of  the  County  of  Lincoln. 

April  7.  The  motion  was  heard  by  Orde,  J.,  in  Chambers. 

H.  H.  Davis,  for  the  defendant. 

J.  M,  Bvllen,  for  the  plaintiffs. 

April  12.  Orde>  J. : — Both  the  learned  Division  Court  Judge 
and  the  authorised  trustee  seem  to  have  misconceived  the  scope  of 
the  authorised  assignment  made  on  the  30th  March,  1921,  by  the 
firm  of  Leveys  & Leveys  under  the  Bankruptcy  Act.  By  that  assign- 
ment all  the  assets  of  the  two  partners  Auguste  Leveys  and  Leo 
Leveys  (the  latter  the  present  defendant),  both  partnership  and 
separate,  passed  to  the  trustee  and  became  subject  to  realisation 
and  to  distribution  among  the  creditors,  both  partnership  and 
separate,  under  the  Act. 

The  plaintiffs  have  a claim  against  Leo  Leveys  personally  and 
rot  against  the  partnership.  When  they  filed  the  proof  of  their 
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claim  with  the  trustee,  he  refused  to  recognise  it,  on  the  ground 
that  no  separate  assets  of  Leo  Leveys  passed  to  him  under  the 
assignment.  The  plaintiffs  thereupon  sued  Leo  Leveys  in  the 
Division  Court,  and,  notwithstanding  his  defence  that  the  claim 
was  provable  in  the  bankruptcy  proceedings  only,  the  learned 
Division  Court  Judge  gave  the  plaintiffs  judgment.  Subsequently 
a judgment  summons  was  issued  for  the  examination  of  the  defend- 
ant, who  now  moves  for  prohibition. 

That  the  assignment  by  a firm  under  the  Act  carries  with  it  all 
the  separate  as  well  as  the  partnership  assets  is,  in  my  judgment, 
too  clear  on  principle  to  be  open  to  serious  argument.  Were  it  not 
so,  effective  justice  could  not  be  done  to  creditors.  It  is  elementary 
that  both  the  separate  and  the  partnership  creditors  can  always 
resort  to  both  the  partnership  and  the  separate  assets,  the  only 
distinction  being  that  in  the  course  of  an  insolvent  administration, 
as  to  separate  assets  the  separate  creditors  must  first  be  satisfied 
in  full  before  the  partnership  creditors  can  rank,  and  as  to  partner- 
ship assets  the  partnership  creditors  must  first  be  satisfied  in  full 
before  the  separate  creditors  can  rank.  That  the  Act  takes  it  for 
granted  that  an  assignment  by  a partnership  under  sec.  9,  and  a 
receiving  order  against  a partnership  under  sec.  6,  carry  separate 
as  well  as  partnership  assets,  is  to  be  gathered  from  several  sections 
of  the  Act,  but  particularly  from  sec.  51,  subsec.  3 (as  amended  by 
10  & 11  Geo.  V.  ch.  34,  sec.  13),  where  the  principle  of  distribution 
in  insolvency  as  between  partnership  and  separate  creditors,  which 
I have  already  mentioned,  is  preserved.  See  also  Bankruptcy  Eule 
94  in  the  case  of  a receiving  order  against  a partnership. 

Mr.  Bullen  contended  that  prohibition  would  not  lie  because 
this  was  not  a case  where  the  Division  Court  lacked  jurisdiction, 
but  one  where  the  Court  had  erred  as  a matter  of  law  in  not  dis- 
missing the  action.  But  the  only  remedy  for  an  error  of  law,  the 
amount  being  only  $63.60,  would  have  been  an  application  to  the  : 
Division  Court  Judge  himself  for  a new  trial.  Although  the  Bank- 
ruptcy Act  contains  no  explicit  provision  that,  after  the  making 
of  an  authorised  assignment,  no  action  shall  be  brought  against 
the  bankrupt  without  leave,  such  as  there  is  in  the  case  of  a receiv- 
ing order,  by  sec.  6,  subsec.  1,  yet  it  must  follow,  from  the  addition 
of  sec.  13  A.,  by  the  Act  of  1921  (11  & 12  Geo.  V.  ch.  17,  sec.  14), 
which,  by  subsec.  2,  after  an  authorised  assignment,  stays  all 
actions  already  begun  except  by  leave,  that  no  action  can  be  brought 
thereafter  without  leave.  Such  leave  is  therefore  a necessary 
foundation  for  the  right  to  entertain  the  action,  and  without  it  .the 
Division  Court  had  no  jurisdiction  to  proceed  with  the  action  at 
all.  I think,  therefore,  that  prohibition  does  lie,  and  that  an| 
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order  ought  to  go  prohibiting  the  Division  Court  from  proceeding- 
further  -with  the  action.  The  judgment  is  in  fact  a nullity.  The 
plaintiffs  in  the  present  case  might  have  saved  much  trouble  and 
expense  if,  instead  of  suing  in  the  Division  Court,  they  had  appealed 
from  the  trustee^s  disallowance  of  their  claim  in  the  bankruptcy 
proceedings. 

There  will  be  an  order  for  prohibition  as  already  indicated,  and 
the  plaintiffs  must  pay  the  costs  incurred  on  behalf  of  the  defend- 
ant upon  this  motion. 


[IN  CHAMBERS.] 

Beaty  & Co.  v.  McCarthy. 

Practice — Writ  of  Siunmons — Substituted  Service — Order  for— Appli- 
cation by  Solicitor  as  Amicus  Curice  to  Set  aside  — Illness  of 

Defendant — Service  on  Brother — Status  as  Applicant — Costs. 

An  order  obtained  by  the  plaintiff  for  substituted  service  of  the  writ 
of  summons  upon  the  brother  of  the  defendant,  at  whose  house  the 
defendant  was  lying  so  ill  that  she  could  not  be  served,  was  set 
aside,  upon  the  application  of  a solicitor  as  amicus  curice,  the  solicitor 
and  the  brother  undertaking  to  facilitate  service  and  as  speedy  a trial 
as  possible — if  there  was  to  be  a trial — as  soon  as  the  defendant 
should  be  in  a fit  state  of  health, 

Adler  v.  Benjamin  (1885),  1 Times  L.R.  308,  followed. 

In  the  circumstances,  the  plaintiff  was  ordered  to  pay  to  the  defendant 
(not  the  solicitor)  the  costs  of  the  solicitor’s  application  and  of  an 
appeal  in  any  event  of  the  action. 

Semble,  the  person  substituted  by  the  order  may  move  to  set  it  aside  so 
far  as  it  affects  him. 

Uoremus  v.  Kennedy  (1851),  2 Gr.  657,  The  Pommerania  (1879),  4 P.D. 

195,  and  Taylor  v.  Taylor  (1903),  6 O.D.R.  545,  referred  to. 

Japhet  V.  Luerman  (1904),  Annual  Practice,  1921,  p.  78,  and  Meldrum 
V.  AlUson  (1916),  10  O.W.N.  148,  are  not  authorities  to  the  contrary. 
Semble,  also,  a notice  of  motion  for  an  order  for  substituted  service 
should  be  served  upon  the  proposed  subsMtute,  in  any  case  of  real 
doubt. 

Appeal  by  a solicitor  from  an  order  of  the  Master  in  Chambers. 

March  14.  The  appeal  was  heard  by  Meredith,  C.J.C.P.,  in 
Chambers. 

H.  W.  A.  Foster,  for  the  appellant. 

L.  M.  Keachie,  for  the  plaintiffs. 

April  15.  Meredith,  C.J.C.P.: — This  is  an  application,  made 
by  a solicitor  of  this  Court,  by  way  of  appeal  against  an  order  made 
by  the  Master  in  Chambers  dismissing  the  solicitor’s  application, 
at  Chambers,  to  have*an  ex  parte  order,  made  by  the  same  Master, 
for  substitutional  service  of  the  writ  of  summons  in  this  action 
within  the  jurisdiction,  set  aside,  under  all  the  circumstances  set 
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Meredith,  out  in  each  of  the  applications ; and  for  an  order,  upon  this  applica- 
C J.CP.  setting  aside  the  ex  parte  order. 

Under  the  mistake,  that  the  person  substituted  for  the  defend- 
Beaty  & Co.  ant,  for  the  purpose  of  service  of  the  writ  under  the  ex  parte  order, 
was  the  person  who  was  applying  to  have  that  order  set  aside,  the 
Master  considered  himself  bound  by  the  unreported  case  of  Mel- 
drum  V.  Allison  (1916),  of  which  there  is  a short  note  in  10  O.W.U. 
148,  to  hold  that  the  applicant  had  no  locus  standi  to  make  the 
application,^^  and  therefore  dismissed  it  with  costs. 


V. 

McCarthy. 


The  Master  in  Chambers  is  said  to  have  declined  to  reconsider 
the  application  after  having  had  his  attention  called  to  his  mis- 
apprehension; and  so  I am  obliged  to  consider  the  whole  matter, 
unaided  by  any  reasons  expressed  by  that  learned  official  upon  any 
of  the  matters  really  in  question. 

But,  at  the  outset,  I feel  bound  to  say : that  I am  quite  unable 
to  agree  with  him  that  the  substituted  person  could  not  move  to 
set  aside  the  ex  parte  order ; in  so  far  as  it  affected  him,  I have  no 
doubt  that  he  could,  and,  more  than  that,  that  in  such  a case  as 
this,  and  indeed  in  all  cases  in  which  he  is  really  unable  to  bring 
knowledge  of  the  service  on  him  to  the  defendant,  he  should  so 
move,  or  else  take  some  means  of  bringing  the  error  of  the  Court 
to  the  knowledge  of  the  Court.  There  are  at  least  three  courses 
which  such  a person  can  take : ( 1 ) the  extremely  selfish  course 
of  putting  the  paper  served  on  him  in  the  waste-paper  receptacle, 
and  giving  no  more  thought  to  the  matter — a course  which  no  rea- 
sonable person  could  commend;  (2)  bring  to  the  attention  of  the 
Court,  in  some  informal  way,  the  futility  of  its  order  as  a means  | 
of  giving  the  defendant  knowledge  of  the  writ;  and  (3)  make  an 
application  to  the  Court  to  set  aside  the  order  in  so  far  as  it 
names  or  affects  him. 

Why  should  he  be  o*bliged,  mouth  closed,  to  submit  to  a false 
order  of  any  Court  imputing  agency,  or  collusion,  to  him,  when 
none  such  existed  ? 

Uo  authority  for  putting  the  lid  of  silence  upon  any  one  exists, 
to  my  knowledge.  Meldrum  v.  Allison  cannot  be  treated  as  such; 
if  it  were,  it  should  be  in  direct  conflict  with  the  views  of  Boyd,  C., 
expressed  in  the  case  of  Taylor  v.  Taylor  (1903),  6 O.L.R.  545, 
which  it  professes  to  follow:  and  the  case  of  Japhet  v.  Luerman  I 
(1904),  Annual  Practice,  1921,  p.  78,  is  nowhere  reported  in  any 4 
form,  that  I can  find;  and,  if  it  were  a decision  such  as  it  is  said  j 
to  have  been,  I should  be  unable  to  agree  with  it.  ^ 

In  Taylor  v.  Taylor,  the  Chancellor  expressed  very  clearly  hisl 
opinion  that  a solicitor  might  be  heard  in  such  a matter.  He  saidj 
that  the  defendant  had  no  ""  locus  standiT  but  plainly  meant,J 
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only  that  in  that  case  she  could  not  sncceeed,  because  her  applica- 
tion shewed  that  she  must  have  knowledge  of  the  writ,  and  that 
was  the  purpose  of  the  service.  But  in  other  circumstances  it  must 
be  very  different:  if,  for  instance,  judgment  had  been  recovered 
before  knowledge  and  opportunity  to  enter  an  appearance,  no  one 
could  doubt  the  right  to  apply  to  set  aside  the  improper  service. 

That  a person  who  has  been  served,  under  a mistake  that  he  is 
an  agent  of  the  defendant,  may  move  to  set  aside  the  order  allowing 
such  service  ought  hardly  to  need  authority  to  support  the  right; 
a wrong  having  been  done  to  him,  behind  his  back,  by  the  Court, 
with  what  fairness,  or  sense,  could  the  Court  refuse  to  hear  an 
application  by  him  to  have  the  wrong  undone  ? A wrong  also  done 
to  the  defendant  behind  his  back — without  his  knowledge.  But 
there  is  abundant  authority  so  to  apply:  The  Pomm&raniw  (1879), 
1 P.D.  195,  is  one;  though  in  that  case  the  applicants  were  solici- 
tors as  well  as  the  persons  served:  in  Taylor  v.  Taylor,  6 O.L.R. 
545,  the  Chancellor  expressed  the  opinion  that  the  person  served 
might  apply.  And  the  case  of  Doremus  v.  Kennedy  (1851),  2 
Gt.  657,  ought  to  have  set  the  question  at  rest,  for  in  it  the  full 
bench  of  the  Court  of  Chancery  of  Upper  Canada  unanimously 
decreed,  in  the  year  1851 : that  a person  served  as  an  agent  for  an 
absent  defendant,  but  who  is  not  such  agent,  may,  in  his  own  name, 
move  the  Court  to  set  aside  such  service.  The  Chancellor,  pronounc- 
ing the  considered  judgment  of  the  Court,  disposed  of  the  question 
in  these  few  but  convincing  words : “ Considering  the  consequence  to 
the  principal,  and  the  position  of  embarrassment  in  which  the  agent 
may  find  himself  placed;  we  think  this  sort  of  application  on  the 
part  of  the  agent  reasonable.”  To  which  considerations  may  be 
added:  considering  the  unfair,  unreasonable,  and  indeed  stupid 
position  in  which  the  Court  should  put  itself  if  it  should  refuse  to 
hear  a person  wronged,  with  others,  by  the  Court,  without  having 
given  any  of  them  an  opportunity  to  be  heard. 

It  should,  in  my  opinion,  be  good  practice  to  require  a notice  of 
motion  for  an  order  for  substituted  service  to  be  served  upon  the 
person  intended  to  be  served,  in  any  case  of  real  doubt.  Too  little 
care  has  sometimes  been  taken  in  the  Courts  of  this  Province  in 
making  such  orders  : all  who  may  make  them  would  do  well  to 
make  themselves  familiar  with  the  rules  and  practice  in  England 
upon  the  subject. 

It  follows  that  I must  consider  the  merits  of  the  application, 
though  the  Master  in  Chambers  did  not. 

There  is  no  dispute  as  to  the  facts.  The  plaintiffs  are  stock- 
brokers and  the  defendant  is  an  unmarried  woman.  In  the  year 
1919  she  was  dealing  in  stocks  through  the  plaintiffs,  and  apparently 
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through  other  stockbrokers : gambling/^  the  less  charitable  would 

call  it ; “ speculating  the  more  charitable. 

In  this  action  the  plaintiffs  claim  from  the  defendant  about 
$900,  about  $300  of  which  is  for  interest  and  carrying  charges,” 
as  the  balance  due  to  them  in  such  transactions. 

In  September,  1921,  the  defendant  was  and  had  been  for  some 
time  in  a hospital  in  Toronto,  suffering  from  a nervous  break- 
down and  in  that  month,  on  the  advice  of  her  physician,  she  went 
to  the  farm  of  her  brother  Frank  G.  McCarthy,  in  the  township  of 
Pickering,  accompanied  by  a trained  nurse.  There  she  has  remained 
ever  since  and  still  is:  so  ill,  it  is  said,  as  to  have  been  unable  to 
turn  herself  in  bed.  Her  physician  went  from  Toronto  and  saw  her 
on  the  21st  February  last,  and  has  testified  that  she  was  then  unable 
to  speak,  above  a whisper ; and  that,  in  his  opinion,  it  would  be 
dangerous  to  discuss  business  matters  with  her  at  the  present  time 
and  that  she  has  slightly  improved.” 

There  is  no  suggestion  of  malingering  or  deception:  it  is  gen- 
erally considered  that  the  woman  is  yet  in  a precarious  state  of 
health;  but  improving,  with  a probability  that  during  the  summer 
she  shall  recover  very  much : but  that  at  the  present  time  it  is  not 
possible  for  her  to  attend  to  any  business,  and  that  any  attempt  to 
oblige  her  to  do  so  could  not  but  be  very  detrimental,  at  the  least 
delaying  the  time  when  she  may  be  able  to  attend  to  her  business 
affairs  sufficiently  by  instructing  or  informing  others  so  as  to 
enable  them  to  protect  her  rights  and  interests. 

In  all  cases  it  is  important  that  a plaintiff  should  be  enabled  to 
prosecute  his  action  promptly;  but  it  is  more  important  that  no 
one  should  be  condemned  in  any  manner  without  being  first  given 
a reasonable  opportunity  to  defend  himself. 

When  a defendant  is  evading  service,  less  is  necessary  than 
when  such  is  not  the  case,  because  one  who  is  evading  service  is 
more  likely  to  know  of  the  proceeding  which  he  is  evading,  more 
likely  to  get  information  of  it  so  that  he  may  the  better  evade  it: 
but  in  no  case  should  substituted  service  be  allowed  unless  the 
Judge  or  Judicial  officer  allowing  it  is  satisfied  that  knowledge  of 
the  writ  shall  reach  the  defendant  in  that  way.  To  require  or 
allow  things  to  be  done  which  are  not  likely  to  carry  such  knowledge 
is  wasteful  and  inexcusable.  The  purpose  of  the  order  is  to  bring 
knowledge  to  the  defendant:  not  to  make  an  excuse  for  allowing 
the  plaintiff  to  proceed. 

When  the  ex  parte  order  in  this  case  was  obtained,  it  was  known 
that  the  defendant  was  very  ill  and  a nurse  in  attendance.  No 
one  was  allowed  to  see  her  under  the  doctor’s  orders;”  so  there  was 
no  ground  for  belief  that  the  service  should  be  made  known  to^ 
her;  the  contrary  was  evident. 
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But  the  affidavit  of  the  plaintiffs’  solicitor,  on  which  the  order 
was  obtained,  contained  the  statement  that  his  local  agent  had 
informed  him  that  the  defendant’s  brother  was  interviewed  and 
stated  that  he  would  accept  service  of  the  writ  on  behalf  of  the 
defendant.”  But  the  agent  did  not  interview  ” the  brother,  it 
was  the  sheriff  only  who  saw  him;  and  no  attempt  has  been  since 
made  to  substantiate  or  support  the  statement  as  to  the  alleged 
interview.  But  the  brother  has  testified  that  his  recollection  is 
that  he  only  asked  the  sheriff  if  there  was  anything  he  could  do : 
and  so  the  order  might  properly  fall  because  obtained  on  an  erro- 
neous statement  of  the  one  fact  upon  which — if  indeed  at  all — it 
might  have  been  granted. 

But  the  proper  course  is  not  to  deal  with  this  motion  on  any 
technical  or  narrow  ground : the  proper  course  is  to  make  such  an 
order  as,  under  all  the  circumstances  of  the  case,  is  reasonable. 

This  case  in  principle  is  the  same  as  the  case  of  Adler  v.  Beri- 
jamin  (1885),  1 Times  L.E.  308,  in  which  the  defendant  had  gone 
to  the  Cape  and  was  not  expected  to  return  for  two  months : there 
v/as  no  intention  to  evade  service:  order  refused:  but  in  its  facts 
this  is  a much  stronger  case  for  refusing  to  make  an  order  for  sub- 
stituted service : because  in  this  case  it  is  not  the  defendant’s  fault, 
choice,  or  voluntary  act  that  prevents  personal  service,  but  is  her 
grievous  misfortune : and  because  the  plaintiffs  have  specially 
endorsed  their  writ  so  that  Eule  57  applies,  and,  the  defendant 
being  physically  incapable  of  making  the  affidavit  required  by  that 
Eule,  and  no  one  else  having  a knowledge  of  the  facts  sufficient  to 
enable  him  to  make  the  affidavit,  an  order  for  substituted  service 
means  an  order  for  judgment  and  execution,  without  giving  the  bed- 
ridden woman  any  chance  to  say  anything  in  her  defence. 

It  seems  to  me  to  be  quite  out  of  the  question  that  the  order  in 
its  present  form  should  stand : it  might  perhaps  be  modified  so  as  to 
protect  the  defendant’s  interests : for  instance,  it  might  be  set  aside 
unless  the  plaintiffs  consent  that  it  stand  subject  to  terms  such  as 
that  Eule  57  should  not  apply  : and  that  the  defendant  should  have 
a reasonable  opportunity  to  defend  the  action,  if  she  should  desire 
to  do  so;  but  that  might  only  complicate  matters;  and,  as  the 
defendant  can  readily  be  served  as  soon  as  her  physical  condition 
permits,  the  better  course  is  to  set  aside  the  order,  on  the  under- 
taking of  the  solicitor,  and  of  the  defendant’s  brother — already 
given  under  oath — ^to  facilitate  service  and  as  speedy  a trial  as 
possible — if  there  is  to  be  a trial — as  soon  as  the  defendant  is  in  a 
dt  state  of  health.  All  costs  incurred  in  these  motions  to  be 
costs  in  the  action  to  the  defendant  in  any  event.  In  the  case  of 
The  Pommerania  the  costs  were  given  to  the  solicitors  forthwith ; 
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but  they  were  the  persons  who  had  been  served : the  position  of  the 
solicitor  is,  here,  professedly  only  as  a friend  of  the  Court;  but 
what  he  has  done  enures  to  the  defendant's  benefit,  and  is  something 
in  the  nature  of  salvage and,  if  the  case  be  defended,  there  can 
be  no  doubt  that  he  shall  be  retained,  and  that  which  he  has  done 
shall  be  adopted  by  the  defendant  as  if  done  on  her  retainer.  The 
brother  may  be  added  as  an  applicant  if  he  so  desire.  The  plaintiffs 
should  pay  the  costs  some  time,  if  only  because  the  order  was 
obtained  on  the  statement  that  the  brother  had  offered  to  accept 
service,  a statement  which  they  have  made  no  attempt  to  sub- 
stantiate or  explain. 


[See  De  Camps  v.  Sainshury  (1921),  49  O.L.E.  131.] 


[ROSE,  J.] 
Strang  v.  Beal. 


Receiver — Equitable  Execution — Unsatisfied  Judgment  for  Damages — 
Insurance  Money  — Exigible  Assets  — Benefit  from  Receivership 
Order — “ Just  or  Convenient  ” — Judicature  Act,  sec.  17. 

Equitable  execution  is  a means  of  freeing  exigible  assets  from  impedi- 
ments in  the  way  of  execution  and  reaching  them  when  such  impedi- 
ments prevent  them  from  being  taken  in  the  ordinary  course;  it 
will  not  be  awarded  unless  it  is  reasonably  clear  that  benefit  will  be 
derived  from  the  appointment  of  a receiver. 

The  plaintiff  suffered  personal  injuries  by  reason  of  the  defendant’s 
negligence  and  obtained  a judgment  for  $3,500  damages,  which 
remained  unsatisfied.  The  defendant  was  insured  against  “legal 
liability  as  respects  bodily  injuries  accidentally  sustained.”  The 
plaintiff  applied  for  the  appointment  of  a receiver  for  the  purpose  of 
collecting  the  insurance  money:  — 

Held,  that  it  was  not  reasonably  clear  that  an  exigible  asset  existed  or 
that  benefit  would  result  from  a receivership. 

A receiver  will  not  be  appointed  because  there  may  possibly  be  some- 
thing to  receive;  there  must  be  evidence  to  indicate  that  it  is 
probable  that  there  is  a valid  claim  which  cannot  be  conveniently 
reached  except  in  the  way  proposed. 

It  would  not  be  “ just  or  convenient,”  within  the  meaning  of  sec.  17  of 
the  Judicature  Act,  to  make  a receivership  order. 

Review  of  the  authorities. 

Motion  by  the  plaintiff  for  a receivership  order. 


The  motion  was  heard  by  Eose,  J.,  in  the  Weekly  Court, 
Toronto. 

T.  R.  Ferguson,  K.C.,  for  the  plaintiff. 

Gordon  N.  Shaver^  for  the  defendant. 


April  15.  Eose,  J. : — The  plaintiff  has  a judgment  against  the 
defendant  for  $3,750  damages  and  $539.30  taxed  costs,  the  damages- 
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being  for  personal  injuries  sustained  by  the  plaintiff  through  the 
negligent  management  by  the  defendant  of  his  motor  car.  The 
judgment  is  wholly  unsatisfied;  the  defendant  swears  that  he  is 
unable  to  satisfy  it ; and  the  plaintiff  moves  for  an  order  appointing 
her  or  some  other  fit  and  proper  person  to  receive  all  moneys  pay- 
able to  the  defendant  under  and  by  virtue  of  a policy  of  insurance 
held  by  the  defendant  whereby  the  insurers  agreed,  as  the  plaintifl: 
alleges,  to  indemnify  the  defendant  against  “ the  claim  and  costs 
for  which  the  . . . plaintiff  has  obtained  judgment  in  this 

action.” 

The  policy  is  produced  by  the  defendant.  It  is  the  policy  of  a 
company  whose  head-office  is  in  Toronto ; it  is  in  its  terms  an  agree- 
ment, inter  alia,  to  indemnify  the  defendant,  to  the  extent  of  $5,000, 
against  his  legal  liability  “ as  respects  bodily  injuries  accidentally 
sustained;”  and  it  contains  a provision  that  no  action  shall  lie 
against  the  insurers  to  recover  for  any  such  loss  unless  it  shall  be 
brought  by  the  assured  for  loss  actually  sustained,  and  paid  by  him 
in  money  in  satisfaction  of  a judgment  after  trial  of  the  issue. 
Prima  facie,  therefore,  there  is  justification  for  the  advice  which  the 
defendant  swears  that  he  has  been  given  by  his  solicitors,  to  the 
effect  that  he  has  no  cause  of  action  against  the  insurers  until  he 
has  actually  paid  the  plaintiff’s  claim  or  part  of  it,  and  then  only 
for  the  amount  that  he  has  actually  paid.  The  defendant,  how- 
ever, swears  that  the  insurers,  after  conducting  the  defence  of  the 
plaintiff’s  action  down  to  trial,  denied  liability  under  the  policy, 
with  the  result  that  the  defendant  was  compelled  to  retain  counsel 
and  defend  the  action  himself;  and  the  plaintiff  has  apparently 
been  advised  that,  because  of  the  action  of  the  insurers  so  sworn  to 
and  because  of  other  things  not  disclosed  upon  the  argument  of  the 
motion,  the  defendant  has  now,  without  payment  of  the  plaintiff’s 
claim,  a good  cause  of  action  against  the  insurers  which  the  plain- 
tiff could  successfully  assert  if  she  was  appointed  receiver  and  was 
authorised  to  sue.  The  question,  therefore,  is  whether  it  is  just 
or  convenient  ” within  the  meaning  of  sec.  17  of  the  Judicature 
Act,  E.S.O.  1914,  ch.  56,  to  make  an  order  for  receivership,  by 
way  of  equitable  execution,  for  the  purpose  of  enabling  the  plaintiff 
to  make  the  attempt. 

Equitable  execution  is  a mode  of  obtaining  payment  of  a judg- 
ment debt  by  the  appointment  of  a receiver  of  property  of  a 
defendant  which  the  sheriff  is  by  reason  of  the  imperfection  of  the 
statutes  respecting  executions  unable  to  reach  or  deal  with,” 
and  it  may  also  be  awarded  where  other  and  ordinary  remedies 
by  way  of  execution  are  open  but  the  procedure  by  way  of  equit- 
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able  execution  is  more  convenient : per  Boyd,  C.,  in  Kirk  v.  Burgess 
(1888),  15  O.R.  608. 

It  is  not  a means  of  reaching  assets  which  in  their  nature 
are  not  exigible,  but  is  a means  of  freeing  exigible  assets  from 
impediments  in  the  way  of  execution  and  reaching  them  when 
such  impediments  prevent  them  from  being  taken  in  ordinary 
course:’^  per  Middleton,  J.,  in  Herold  v.  Budding  (1916),  37 
O.L.R.  605,  607,  citing  Holmes  v.  Millage,  [1893]  1 Q.B.  551.  It 
will  not  be  awarded  unless  it  is  reasonably  clear  that  benefit  will 
be  derived  from  the  appointment  per  Meredith,  J.,  in  Re  Asselin 
and  Cieghorn  (1903),  6 O.L.R.  170,  173.  The  case  of  Smith  v. 
Cowell  (1880),  6 Q.B.D.  75,  cited  by  Mr.  Ferguson,  is  but  an 
instance  of  the  application  of  the  law  thus  stated:  equitable  execu- 
tion was  there  awarded  in  order  to  enable  the  judgment  creditor 
to  reach  an  equity  of  redemption,  because  he  could  not  by  reason 
of  the  legal  impediment  of  the  outstanding  mortgage  get  legal 
execution  at  the  hands  of  the  sheriff:”  per  Cotton,  L.J.,  at  p.  78; 
and  In  re  Coney  (1885),  29  Ch.  D.  993,  also  cited  by  Mr.  Ferguson, 
is  another  application : proceedings  by  fi.  fa.  would  have  been,  as 
stated  by  Chitty,  J.,  a more  expensive  mode  of  execution. 

Now,  if  the  insurers  in  this  case  are  liable  to  the  defendant  it 
may  or  may  not  be  that  proceedings  by  way  of  attachment  under 
Rule  590  are  open  to  the  plaintiff:  compare  Simpson  v.  Chase 
(1891),  14  P.R.  280,  where  the  amount  of  the  loss  was  unliquidated 
and  the  insurers’  right  to  have  the  money  applied  in  rebuilding  was 
still  open,  with  JoHn  Marrin  Co.  v.  Tyne  (1917),  11  O.W.N.  279. 
{Canada  Cotton  Co.  v.  Parmalee  (1889),  13  P.R.  308,  appears 
not  to  be  now  an  authority,  because  the  decision  is  made  to  rest 
upon  certain  words  which  are  not  to  be  found  in  the  present 
Rule).  If  the  proceeding  by  way  of  attachment  is  open,  it  is,  so 
far  as  has  been  made  to  appear,  just  as  convenient  as  the  proceed- 
ing by.  way  of  equitable  execution,  and,  therefore,  the  latter  ought 
not  to  be  awarded : Manchester  and  Liverpool  District  Banking  Co. 
v.  Parkinson  (1888),  22  Q.B.D.  173;  and  if  the  proceeding  by  way 
of  attachment  is  not  open,  there  ought  not  to  be  an  order  for  the 
appointment  of  a receiver  unless  there  is  primd  facie  something  to 
receive  which,  but  for  some  defect  in  the  procedure  by  way  of  attach- 
ment, could  be  made  available  under  that  procedure,  or,  as  said  in 
Re  Asselin  and  Cieghorn,  unless  it  is  reasonably  clear  that  benefit 
will  be  derived  from  the  appointment.” 

It  has  not  been  made  reasonably  clear  to  me  that  there  is  an 
exigible  asset  or  that  benefit  vdll  result  from  a receivership,  and  I 
think  I am  bound  to  dismiss  the  motion.  Mr.  Ferguson  says  that 
I must  not  try  the  case  against  the  insurers  without  hearing  the 
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j evidence.  I agree,  and  I do  not  intend  to  suggest  that  the  claim 

I may  not  be  perfectly  good;  all  I say  is  that  I think  I must  not 

I appoint  a receiver  merely  because  there  may  possibly  be  something 

I for  him  to  receive — that  I must  at  the  least  have  some  evidence 

which  indicates  that  it  is  probable  that  there  is  a valid  claim  and 
that  it  cannot  conveniently  be  reached  except  in  the  way  proposed. 
Moreover  in  Holmes  v.  Millage,  supra,  at  p.  558,  Lindley,  L.J.,  inti- 
mates that  the  position  of  the  person  who  will  be  affected  by  the 
order  ought  to  be  kept  in  mind  when  the  Court  is  considering 
whether  it  would  be  just  or  convenient  to  make  the  order.  In  this 
case,  as  it  strikes  me,  it  would  not  be  just  to  the  insurers  for  the 
Court  to  authorise  proceedings  to  be  taken  against  them  without 
having  some  reasonable  ground  for  believing  that  they  are  liable. 

For  these  reasons,  I think  the  motion  must  fail.  I do  not  think 
it  is  a case  for  costs. 


[IN  CHAMBERS.] 

Clemmer  V.  Panton. 

Uortgatge  — Default  in  Payment  of  Interest  — Acceleration  Clause  — 
Principal  Due  by  Virtue  of — Judgment  and  Execution  against 
Mortgagor  on  Covenant — Payment  of  Arrears  of  Interest  and  Costs 
by  Owner  of  Equity  of  Redemption  — Stay  of  Action  — Rule  485(1) 
— Whether  Execution  Suspended — Contract — Relief  against  Penalty. 

When  a mortgage  is  in  default,  and  the  principal  is  due  only  by  virtue 
of  an  acceleration  clause,  and  the  mortgagee  has  sued  and  obtained 
judgment  for  foreclosure  and  possession  as  against  the  owner  of  the 
equity  of  redemption,  and  also  a judgment  and  execution,  for  prin- 
cipal, interest,  and  costs,  against  the  mortgagor  upon  his  covenant, 
the  payment  by  the  owner  of  the  equity  of  redemption  of  the  interest 
in  arrear  and  the  costs  (see  Rule  485(1))  does  not  operate  to 
supersede  the  execution  of  the  mortgagor. 

Wilson  V.  Campbell  (1893),  15  P.R.  255,  applied  and  followed. 

The  case  is  one  of  contract,  and  none  of  the  principles  of  equity  rela- 
ting to  relief  in  the  case  of  penalties  are  applicable. 

8terne  v.  Beck  (1863),  1 De  G.  J.  & S.  595,  followed. 

Kilmer  v.  British  Columbia  Orchard  Lands  Limited,  [1913]  A.C.  319, 
explained,  and  error  in  Schwartz  v.  William's  (1915),  35  O.L.R.  33, 
corrected. 

An  appeal  by  the  plaintiff  from  an  order  of  the  Master  in 
Chambers. 

April  13.  The  appeal  was  heard  by  Middleton,  J.,  in  Chambers. 
H.  C.  Fowler,  for  the  plaintiff,  mortgagee. 

W.  A.  Martin,  for  the  defendant  Hillock,  mortgagor. 

J.  W.  BicTcnell,  for  the  defendant  Panton^  owner  of  the  equity 

of  redemption. 


Rose,  J. 

1922. 

Stkang 

r>. 

Beal. 


1922. 
April  IS. 
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April  18.  Middleton,  J.  : — The  action  is  brought  upon  a mort- 
gage, the  principal  of  which  is  due  by  virtue  of  an  acceleration 
clause  owing  to  default  in  payment  of  interest.  The  plaintilf 
claimed  foreclosure,  possession,  and  judgment  against  the  mort- 
gagor upon  his  covenant.  Default  of  appearance  being  made, 
judgment  was  signed  for  the  relief  claimed,  with  a reference  to 
the  Master. 

The  mortgage  in  question  is  for  $2,650,  and  is  subject  to  a 
first  mortgage  for  $3,000.  Interest  on  the  first  mortgage  falling 
into  arrear,  the  plaintilf  paid  it,  and  has  since  been  refunded  by 
the  owner  of  the  equity  of  redemption.  Taxes  are  in  arrear.  The 
mortgage  may  well  be  described  as  scant  security,”  as  the  land 
is  valued  by  the  owner  of  the  equity  at  $6,300.  The  house  is  a 
brick-clad  structure,  for  some  months  vacant  and  not  in  a good 
state  of  repair.” 

After  the  judgment  and  before  report,  the  owner  of  the  equity 
paid  $324.14,  the  amount  of  arrears  (including  costs)  ; and  on  the 
31st  January,  1922,  an  order  was  made  by  the  Master  in  Chambers, 
under  Eule  485,*  staying  the  action.  At  this  time  there  was  an 
execution  for  the  full  amount  in  the  sherilf^s  hands  against  the 
mortgagor,  and  the  mortgagor  opposed  the  motion,  desiring  the 
action  to  go  on  so  that  he  might  in  the  end  be  relieved  either  by 
foreclosure  or  sale.  The  order  is  in  general  terms,  referring  to  the 
Eule,  and  makes  no  mention  of  the  execution.  There  was  no 
appeal  from  this  order. 

On  the  6th  March,  1922,  more  than  a month  after  the  stay, 
the  mortgagor,  on  notice  to  all  parties,  obtained  an  order  from  the 
Master  in  Chambers  that,  upon  payment  into  Court  of  $80,  “ all 
necessary  inquiries  be  made,  accounts  taken,  costs  taxed,  and  pro- 
ceedings had  for  the  immediate  sale  of  the  mortgaged  premises  in 
question  in  this  cause,  and  that  for  this  purpose  this  action  be 
referred  to  the  Master  in  Ordinary.” 

This  order  was  clearly  quite  illogical,  as  the  Master  had  stayed 
the  action,  and  clearly  beyond  the  Master’s  power.  A judgment  for 
foreclosure  may  be  changed  into  a judgment  for  sale  upon  proper 
terms,  but  the  Master  has  no  power  to  order  an  immediate  sale. 
Nor  can  he  refer  a cause  to  the  Master  in  Ordinary. 

Although  this  order  had  been  issued,  and  the  Master  was  plainly 

* 485.—  (1)  In  an  action  for  foreclosure  or  sale,  or  for  recovery  of 
possession  of  any  mortgaged  property  for  default  in  the  payment  of 
interest,  ur  of  an  instalment  of  the  principal,  the  defendant  may, 
before  judgment  or  after  judgment,  but  before  sale  or  final  foreclosure 
or  recoveiy  of  possession  of  the  mortgaged  property,  move  to  stay  the 
action  upon  payment  of  the  amount  then  due  for  principal,  interest 
and  costs,  > 
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functus  officio,  on  tlie  4th  April,  1922,  he  made  another  order  pur- Middleton,  J. 
porting  to  be  by  consent  of  the  plaintiff’s  solicitor,  though  no  such  2922 

consent  was  ever  given,  varying  the  minutes  ” of  the  order  of  

the  6th  March  so  as  to  read,  pursuant  to  the  stay  of  proceedings 
herein,  the  execution  placed  in  the  hands  of  the  Sheriff  of  the  Panton. 
City  of  Toronto  against  the  defendant  George  W.  Hillock  by  the 
plaintiff  be  withdrawn  from  the  sheriff  by  the  plaintiff.’’  Save 
for  a provision  that  there  shall  be  no  costs  of  the  application  of 
March  or  of  this  application,  this  is  the  whole  order. 

From  this  order  the  plaintiff  appeals.  I shall  not  delay  to  dis- 
cuss the  comedy  of  errors  revealed,  but  deal  with  the  real  question 
between  the  parties.  This  question  may  be  stated  thus.  When  a 
mortgage  is  in  default,  and  the  principal  is  due  only  by  virtue  of 
an  acceleration  clause,  and  the  mortgagee  has  sued  and  obtained 
judgment  for  foreclosure  and  possession  as  against  the  owner  of 
the  equity  of  redemption,  and  also  a judgment,  for  principal,  inter- 
est, and  costs,  against  the  mortgagor  upon  his  covenant,  does  the 
I pa}^ment  by  the  owner  of  the  equity  of  redemption  of  the  interest 
in  arrear  and  the  costs  operate  to  supersede  the  execution  against 
I the  mortgagor? 

I In  Wilson  Y.  Campbell  (1893)^  15  P.R.  255,  the  late  Chancellor 
I Boyd  dealt  with  a similar  question.  The  action  was  upon  the  cov- 

I enant  in  a mortgage  due  by  acceleration,  and  judgment  had  been 

signed.  The  Chancellor  held  that  the  Rules  corresponding  with 
Rule  485  had  no  application.  The  Rules  refer  to  foreclosure  and 
sale  and  possession  of  the  property,  and  do  not  in  terms  speak  of  the 
claim  on  the  covenant.  This  claim  has  passed  into  judgment,  and 
is  no  longer  money  secured  by  the  mortgage,  and  the  Court  has  no 
power  to  interfere,  either  under  the  words  of  the  covenant  as 
expanded  by  the  Short  Forms  Act  or  under  the  Rules. 

The  only  point  of  distinction  is  that  in  Wilson  v.  Campbell  the 
sole  relief  sought  was  upon  the  covenant.  Here  the  various  causes 
of  action  are  combined.  I cannot  think  this  makes  any  difference. 

The  policy  of  the  Act  is  to  invite,  if  not  compel,  the  plaintiff  to 
seek  all  his  remedies  in  one,  action.  It  is  not  intended  to  interfere 
with  his  rights.  To  hold  otherwise  would  be  to  justify  separate 
actions  upon  the  covenants — and  warrant  duplication  of  costs. 

The  situation  here  is  frankly  stated : the  mortgagor  has  other 
property,  he  has  arranged  a sale — if  this  execution  is  removed,  he 
will  receive  the  money,  and  the  mortgagee  must  rely  upon  this  pro- 
perty as  his  sole  security.  The  mortgagor  hopes  and  trusts  that  the 
proceeds  will  pay  the  mortgages.  If  it  does  not,  so  much  the 
worse  for  the  mortgagee — there  is  no  equity  in  favour  of  the  mort- 
gagor. The  case  is  one  of  contract,  and  the  very  meaning  of  the 
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contract.  As  said  by  Knight  Bruce,  L.J.,  in  Sterne  v.  Beck  (1863), 
1 DeO.J.  & S.  595,  600,  anent  such  an  agreement,  To  a proviso 
of  such  a nature,  none  of  the  principles  of  equity  relating  to  relief 
in  the  case  of  penalties  are,  in  my  opinion,  applicable.” 

In  the  case  of  Schwartz  v.  Williams  (1915),  35  O.L.R.  33,  I fell 
into  the  error,  generally  shared  by  the  profession  as  well  as  the 
Bench,  that  the  Privy  Council  in  Kilmer  v.  British  Columbia 
Orchards  Lands  Limited,  [1913]  A.C.  319,  had  recognised  a wider 
power  in  the  Court;  but  subsequent  decisions  have  made  it  plain 
that  this  was  not  intended.  It  may  be  that  this  would  have  made 
no  difference  in  the  result  in  the  Schwartz  case,  as  Knight  Bruce, 
L.J.,  emphasises  the  fact  that  the  covenant  he  was  considering  did 
not  provide  that  the  debt  should  be  increased;  the  Schwartz  covenant 
did  so  provide. 

The  result  is  that,  in  my  opinion,  the  execution  against  the 
mortgagor  must  stand.  The  mortgagee  should  add  his  costs  of  the 
motion  before  the  Master  and  of  this  appeal  to  his  debt. 

This  order  will  not  revive  the  order  of  the  Master  of  the  6th 
March — both  his  orders  will  stand  vacated. 

If  this  view  of  the  law  is  accepted,  from  what  was  said  by 
counsel  some  arrangement  can  probably  be  made  to  avoid  any  hard- 
ship. 


[IN  CHAMBERS.] 

Re  Waeren  Brothers  & Co.  Limited. 


Company — Insolvency — Application  -for  Order  under  Winding-up  Act- 
Procedure  under  Bankruptcy  Act  Preferred  unless  Special  G-rounds 
Shewn — Forum — Bankruptcy  Act,  secs.  2(o)  (10  & 11  Geo.  V.  ch. 
34,  sec.  2),  64  (3) — Bankruptcy  Rule  13. 

In  the  case  of  insolvent  companies,  the  Bankruptcy  Act  takes  the  place 
of  the  Winding-up  Act,  unless  there  are  special  grounds  for  applying 
the  machinery  of  the  Winding-up  Act. 

Where  it  is  desired  to  proceed  under  the  Winding-up  Act,  applications 
should  be  made  to  the  Judge  in  Bankruptcy. 

A petition  under  the  Dominion  Winding-up  Act,  R.S.C.  1906, 
ch.  144,  and  amending  Acts,  by  one  of  the  three  creditors  of  a 
company  incorporated  under  the  Ontario  Companies  Act,  for  a 
winding-up  order. 


April  18.  Mo  WAT,  J. : — When  the  Bankruptcy  Amendment. 
J.  J.  Maclennan,  ior  the  petitioning  creditor. 

No  one  appeared  to  oppose  the  petition. 


April  18.  Mowat,  J. : — When  the  Bankruptcy  Amendment 
Act,  1920,  10  & 11  Geo.  Y.  ch.  34,  was  going  through  Parliament,* 
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j it  was  generally  understood  that  the  Bankruptcy  Act  should,  in 
the  case  of  insolvent  companies,  take  the  place  of  the  Winding-up 
I Act,  and  I have  looked  at  the  statutes  and  Rules  to  see  whether  this 
intention  has  been  carried  out. 

The  Bankruptcy  Amendment  Act,  1920,  declares  (sec.  2, 
repealing  sec.  2,  para,  (o),  of  the  original  Bankruptcy  Act  and 
substituting  a new  paragraph),  that  where  the  debtor  is  a cor- 
poration, the  Winding-up  Act  . . . shall  not,  except  by  leave 

of  the  Court,  extend  or  apply  to  it  notwithstanding  anything  in 
that  Act  contained.^^  A proper  interpretation  of  this  enactment, 
to  make  it  effective,  must  be  that,  unless  there  are  special  grounds 
for  continuing  and  maintaining  the  machinery  of  the  Winding-up 
Act,  the  Bankruptcy  Act  must  prevail.  There  are  provisions  in 
the  Bankruptcy  Act  and  the  Bankruptcy  Rules  which  give 
complete  machinery  for  carrying  .out  the  like  intent  of  the  Wind- 
ing-up Act.  The  later  and  more  modern  Act  was  intended  to 
■ supplant  the  older  Act  unless  good  grounds  were  shewn  otherwise. 
I No  grounds  are  here  shewn,  but  leave  is  given  to  supplement 

j the  material  filed  and  also  for  re-argument  if  desired. 

A suggestion  has  been  made  that  the  Winding-up  Act  allows 
I greater  local  administration  by  the  reference  of  disputed  questions 
I to  the  Local  Masters  of  counties,  but  this  is  not  a sufficient  reason 
i for  so  interpreting  the  Act. 

Applications  of  this  nature  should  be  made  to  the  Judge 
assigned  by  the  Minister  of  Justice,  who  is  to  exercise  generally 
jurisdiction  in  bankruptcy  and  otherwise  conferred  by  this  Act 
(sec.  64  (3)  of  the  original  Act),  i.e.,  he  is  the  Court  ” which  is  to 
grant  the  leave  provided  for  in  the  Act  of  1920.  He  already  has 
the  power  to  transfer  from  bankruptcy  to  winding-up,  under  Bank- 
ruptcy Rule  13. 


[IN  BANKRUPTCY.] 

Re  Patricia  Appliance  Shops  Limited, 

Bankruptcy — Insolvent  Company — Notice  of  First  Meeting  of  Creditors 
— Right  of  Shareholders  to  Receive — “ Views  and  Wishes  ” — Pre- 
judice to  Shareholders  hy  Reason  of  Trustee's  Neglect  to  Notify — 
Shareholders'  Right  to  Shew — Bankruptcy  Act,  secs.  2 (m),  42 — 
Bankruptcy  Rules  112, 114,  14^. 

It  is  the  duty  of  the  trustee  to  give  to  shareholders  of  an  insolvent 
company  the  same  notice  of  the  first  meeting  of  creditors  as  is  sent 
to  those  who  are  ordinarily  deemed  to  be  creditors;  but  the  share- 
holders have  no  right  to  interfere  in  the  administration  of  the 
estate;  they  can  do  no  more  than  express  their  “views  and  wishes" 
as  a class. 
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1922.  Where  a trustee  called  a first  meeting  of  the  creditors  of  an  insolvent 

company,  but  omitted  to  notify  the  shareholders  to  attend,  it  was 

Re  Patricia  heU,  that  his  failure  to  do  so  did  not  invalidate  the  meeting,  unless 
Appliance  the  irregularity  had  prejudiced  the  shareholders. 

Limited  shareholders  not  having  been  present  at  the  first  meeting,  the 

trustee  should  call  a meeting  of  the  shareholders  so  that  they  might 
express  their  “ views  and  wishes,”  as  provided  by  the  Bankruptcy 
Act,  sec.  2 (m),  and  Bankruptcy  Rule  114,  and  if  they  should  decide 
that  harm  had  been  done  by  the  failure  to  summon  them  to  the  first 
meeting  their  resolution  might  be  presented  to  the  Court,  upon  due 
notice  to  the  trustee. 

Section  2 (m),  sec.  42,  and  Rules  112,  114,  116,  considered. 

]\IoTio]sr  by  F.  W.  E^^erson^  a shareholder  in  the  debtor-com- 
pany, for  an  order  declaring  the  first  meeting  of  creditors,  held  on 
the  15th  December,  1921,  to  have  been  of  no  effect. 

December  29,  1921.  The  motion  was  heard  by  Okde,  J.,  in 
Chambers. 

Lewis  Duncan,  for  the  applicant. 

L.  Martin,  the  trustee,  in  person. 

April  18,  1922.  Oede,  J.  : — This  motion,  by  a shareholder  of 
the  bankrupt  compau}',  raises  a point  of  some  importance.  The 
applicant  says  that  under  the  definition  of  the  word  creditor’^ 
in  sec.  2,  para,  (m),  of  the  Bankruptcy  Act  the  shareholders  of 
the  company  are  entitled  to  notice  of  the  first  meeting  of  creditors 
and  to  take  part  therein  and  that  the  meeting  of  creditors  held  on 
the  loth  December,  1921,  was  of  no  effect  because  the  shareholders 
were  not  notified  to  attend. 

Section  2 (m)  is  as  follows: — 

‘‘2.  In  this  Act,  unless  the  context  otherwise  requires  or 
implies,  the  expression,  . . . (m)  ^creditor’  with  relation  to 

any  meeting  held  under  authority  of  this  Act,  shall,  in  the  case 
of  a corporation,  include  bondholder,  debentureholder,  shareholder 
and  member  of  the  corporation,  and  each  class  thereof  shall  in 
meeting  express  its  views  or  wishes  in  manner  prescribed  by 
General  Eules.” 

Bankruptcy  Eule  114,  which  is  evidently  intended  to  imple-  | 
ment  the  provisions  of  para,  (m),  is  as  follows: — 

114.  Every  class  of  creditors  shall  express  its  views  and  | 
wishes  separately  from  every  other  class  and  the  effect  to  be  given  | 
to  such  views  and  wishes  shall,  in  case  of  any  dispute  and  subjects 
to  the  provisions  of  the  Act,  be  in  the  discretion  of  the  Court! 
having  regard  to  the  financial  condition  of  the  debtor.”  ^ 

And  the  applicant  takes  the  further  ground  that  the  share-jB 
holders  are  not  only  entitled  to  notice  of  and  to  attend  meetingsj 
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of  creditors  held  under  sec.  42^  but  also  to  vote  for  and  to  elect  Orde,  J. 
inspectors.  1922 

Beyond  the  definition  and  the  Eule  already  quoted^  there  is  

nothing  in  the  Act  or  Eules,  that  I have  been  able  to  find,  which  appliance 
in  any  direct  way  furnishes  any  guide  to  trustees  or  the  Court  as 
to  the  scope  or  limitations  of  the  definition  and  the  Eule. 

That  the  shareholders  of  a bankrupt  corporation  are  given  some 
status  with  regard  to  meetings  of  creditors  is  quite  clear  from 
para,  (m)  of  sec.  2;  and,  after  giving  the  matter  the  most  thought- 
ful consideration,  I am  unable  to  see  any  reason  why,  in  the  absence 
of  some  express  provision  to  the  contrary,  it  was  not  intended,  by 
the  combined  operation  of  sec.  2 (m)  and  sec.  42,  which  relates  to 
meetings  of  creditors,  that  shareholders  should  receive  notice  of 
the  first  meeting  of  creditors  to  be  called  by  the  trustee.  If  the 
shareholders  are  not  entitled  to  notice  of  that  meeting,  then  how 
are  they  to  be  called  together  at  all  ? The  Act  cannot  have  intended 
that  they  should  be  summoned  merely  at  the  whim  of  the  trustee 
or  of  the  creditors,  strictly  so-called.  Any  such  conclusion  would 
render  para,  (m)  and  Eule  114  nugatory  and  futile  for  all  prac- 
tical purposes.  I think,  therefore,  that  under  sec.  42  it  is  the  duty 
of  the  trustee  to  give  to  shareholders  (and  of  course  debenture- 
holders  and  bondholders,  if  registerecly  and  other  members,  if  any) 
of  an  insolvent  corporation,  the  same  notice  of  the  first  meeting  of 
creditors  as  is  sent  to  those  who  are  ordinarily  deemed  to  be 
creditors. 

But,  while  this  course  is,  I think,  clearly  marked  out  for  the 
trustee,  it  seems  equally  clear  that,  while  all  those  notified  of  the 
meeting  are  to  gather  at  the  appointed  place  and  hour,  they  must 
be  separated  for  voting  purposes  into  their  respective  classes.  The 
shareholders  are  given  no  right  whatever  to  interfere  in  the 
administration  of  the  estate.  The  sole  power  given  to  this  body 
of  shareholders  at  any  meeting  is  as  a class  to  express  its  views 
or  wishes,^’  and  any  resolution  of  the  shareholders  passed  for  that 
purpose  may  have  weight  with  the  Court,  under  Eule  114,  in 
disputed  matters  arising  during  the  administration  of  the  estate. 

For  all  practical  purposes  the  power  to  pass  resolutions  for  the 
guidance  or  control  of  the  trustee,  including  the  right  to  elect 
inspectors,  is,  in  my  judgment,  confined  to  those  creditors  who 
prove  claims  against  the  insolvent  of  or  over  $25.  A shareholder 
is  not  a creditor  who  can  prove  a claim  at  all,  in  the  sense  in  which 
the  word  claim ’’  is  used  in  the  Act.  A claim,  capable  of  proof, 
must  be  for  a debt,  and  not  merely  for  a share  in  the  ultimate 
distribution  of  the  assets  (if  any)  available  for  the  shareholders. 
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Section  42  clearly  limits  the  right  to  vote  in  the  administra- 
tion of  the  estate  to  a creditor,  in  the  strict  sense  of  the  word,  who 
has  proved  a debt  provable  in  bankruptcy  or  under  an  authorised 
assignment  to  be  due  to  him  from  the  debtor  of  $25  or  more 
(subsecs.  9 and  14).  The  appointment  of  inspectors  is  specially 
dealt  with  by  a distinct  section,  43,  but  is  mentioned  in  subsec.  1 
of  sec.  42  as  one  of  the  objects  of  the  first  meeting  of  creditors.  It 
might  be  argued  from  this  that  other  classes  of  creditors  than 
those  strictly  so-called  are  intended  to  be  given  some  power  in  the 
selection  of  the  inspectors.  But,  if  so,  how  is  it  to  be  exercised? 
No  provision  is  made  for  calculating  the  number  of  votes  to  which 
shareholders  would  be  entitled  at  any  combined  meeting,  such  as 
that  mentioned  in  subsec.  14  for  ordinary  creditors.  The  share- 
holders could  not  possibly  be  entitled  to  outvote  the  other  credi- 
tors. And,  if  shareholders  can  appoint  inspectors  at  a separate 
meeting,  how  is  the  number  to  be  appointed  to  be  regulated? 
While  the  difficulty  created  by  the  definition  of  the  word  “ credi- 
tor in  sec.  2 (m)  is  not  satisfactorily  solved  by  the  other 
provisions  of  the  Act,  and  the  draftsman  of  sec.  42  appears  to  have 
overlooked  the  possible  effect  of  the  definition,  the  express  limita- 
tion of  the  voting  powers  created  by  subsecs.  9 and  14  of  sec.  42, 
and  the  restriction  of  the  powers  of  the  shareholders  as  a class 
to  a mere  expression  of  their  ^Sdews  or  wishes,’^  both  b}'  sec.  2 (m) 
and  Eule  114,  make  it  sufficiently  clear  to  me  that  the  shareholders 
can  have  no  right  to  appoint  inspectors  or  to  interfere  with  the 
administration  of  the  estate  in  any  way  whatever. 

Mr.  Duncan  referred  me  to  several  English  winding-up  cases, 
but  I cannot  find  that  they  are  really  applicable.  The  application 
of  our  Bankruptcy  Act  to  corporate  bodies  is  giving  rise  to  many 
new  problems,  largely  matters  of  procedure,  upon  which  there  is 
no  direct  authority.  It  rests  with  Parliament  and  the  Courts  to 
blaze  a new  trail.  And,  having  in  view  the  purpose  of  the  Act,  and 
reading  those  provisions  relating  to  the  meetings  and  powers  of 
creditors  with  the  context,  I am  of  the  opinion  that  the  right  of 
shareholders  to  meet  and  to  pass  resolutions  is  limited  as  I have 
already  stated. 

The  applicant  asks  for  an  order  declaring  the  first  meeting  of 
creditors  held  on  the  15th  December  last  to  be  of  no  effect.  While, 
as  I have  said,  it  was  the  duty  of  the  trustee  to  summon  the  share- 
holders to  that  meeting,  I think  his  failure  to  do  so  ought  not  to 
invalidate  the  meeting  unless  it  can  be  shewn  that  the  irregularity 
has  in  some  way  prejudiced  the  shareholders  of  the  company. 
Failure  to  notify  all  the  creditors  is  not  fatal,  under  the  provisions 
of  Eule  112,  and  Eule  146  likewise  protects  the  trustee  against 
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irregularities^  unless  the  Court  otherwise  orders.  But  my  order 
declining  to  set  aside  .the  meeting  as  irregular  ought  to  be  without 
prejudice  to  a future  application  on  behalf  of  the  shareholders  to 
set  it  aside^  after  the  holding  of  the  meeting  of  shareholders  about 
to  be  mentioned. 

I think  the  trustee  ought  to  call  a meeting  of  the  shareholders 
to  enable  them  to  express  their  views  and  wishes.  If  that  meeting 
is  of  the  opinion  that  in  some  way  any  harm  has  been  done  by  the 
failure  to  summon  them  to  meet  on  the  loth  December  lasC  then 
their  resolution  may  be  presented  to  the  Court  on  due  notice  to 
the  trustee  under  Eule  114. 

The  costs  of  the  applicant  ought^  under  all  the  circumstances, 
to  be  paid  out  of  the  estate. 


[IN  BANKRUPTCY.] 

Ee  Eij^der  Bloem. 

Bankruptcy — Proposal  of  Composition — Approval  by  Majority  of  Credi- 
tors— Refusal  of  Approval  l)y  Court  — Preferential  Payments  to 

Creditors — Bankruptcy  Act,  secs.  IS {9),  SI,  59 {h) — Assignment  hy 

Partnership — Separate  Assets  of  Partners. 

The  approval  of  the  Court  of  a proposal  submitted  by  the  debtors  of  a 
composition  of  25  cents  in  the  dollar,  though  accepted  by  a majority 
of  the  creditors  while  opposed  by  a substantial  minority,  was 
refused,  on  account  of  the  debtors’  conduct  in  making  preferential 
payments  to  creditors  within  the  period  of  three  months  prior  to 
the  date  of  their  assignment  to  an  authorised  trustee. 

The  giving  of  an  undue  preference  within  the  meaning  of  sec.  59  (7i) 
of  the  Bankruptcy  Act  is  not  limited  to  cases  of  fraudulent  prefer- 
ences which  may  be  set  aside  as  against  the  preferred  creditors. 

Re  Skegg  (1890),  63  L.T.R.  90,  and  In  re  Bryant,  [1895]  1 Q.B.  420, 
referred  to. 

Sections  13  (9),  31,  and  59  of  the  Act,  considered. 

An  assignment  by  the  members  of  a partnership  includes  both  partner- 
ship and  separate  assets;  Re  Taylor  v.  Levey s (1922),  ante  201. 

Motion  by  an  authorised  trustee,  on  behalf  of  Meyer  Einder 
and  Morris  H.  Bloem,  trading  as  The  House  of  Fashion,^’  debtors, 
for  an  order  approving  a proposal  for  a composition. 

March  18  and  27.  The  motion  was  heard  by  Orde,  J.,  in 
Chambers. 

P.  Shulman,  for  the  trustee  and  the  debtors. 

R.  H.  Sanhey,  for  the  Co-operative  Construction  Company 
Limited,  a creditor,  and  B.  G.  PI.  Macbeth,  for  Langleys  Limited, 
another  creditor,  opposed  the  motion. 

April  18.  Cede,  J.  The  debtors  made  an  aiEhorised  assign- 
ment on  the  25th  January,  1922,  and  at  the  first  meeting  of  credi- 
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tors,  held  on  the  15th  February,  1922,  a proposal  by  the  debtors  of  a 
composition  of  25  cents  in  the  dollar  was  submitted  and  accepted 
by  a majority  of  the  creditors.  The  proposal  was  opposed,  how- 
ever, by  a substantial  minority  of  creditors.  The  trustee  now  sub- 
mits the  proposal  to  the  Court  for  approval  under  sec.  13  of  the 
Bankruptcy  Act,  and  the  motion  is  opposed  by  two  of  the  dissent- 
ing creditors. 

When  the  motion  first  came  before  me,  it  was  made  to  appear 
that  the  examination  of  the  debtors  which  had  been  held  at  the 
instance  of  the  creditors  had  not, been  sufficiently  comprehensive  in 
that  no  inquiry  had  been  made  as  to  the  separate  assets,  of  the 
two  members  of  the  insolvent  firm,  the  examining  counsel  having- 
been  under  the  impression  that  the  assignment  covered  only  the 
partnership  assets.  This  of  course  is  wrong;  an  assignment  by 
the  members  of  a partnership  includes  both  partnership  and  separ- 
ate assets : see  Pve  Taylor  v.  Levey s (1922),  ante  201.  I accordingly 
directed  the  two  debtors  to  attend  for  further  examination  and  that 
counsel  for  the  two  opposing  creditors  be  at  liberty  to  take  part 
therein.  Tin's  further  examination  was  duly  held,  and  the  motion 
was  later  renewed  before  me. 

Subsection  9 of  sec.  13  makes  it  obligatory  upon  the  Court  to  | 
refuse  its  approval  unless  the  proposal  provides  reasonable  security  ! 
for  the  payment  of  not  less  than  50  cents  on  the  dollar,  in  all 
cases  where  “ facts  are  proved  on  proof  of  which  the  Court  would 
be  required  either  to  refuse,  suspend  or  attach  conditions  to  the  i 
debtor’s  discharge  were  he  adjudged  bankrupt.”  As  the  proposal 
here  is  to  compound  for  25  cents  on  the  dollar,  the  provisions  of 
this  section  are  applicable;  and,  if  the  facts  connected  with  the 
insolvency  are  such  that  an  unconditional  discharge  could  not  be 
granted,  then  I must  refuse  to  approve  of  the. proposal. 

Section  59  sets  forth  in  detail  the  facts  upon  which  the  Court 
refuses  an  unconditional  discharge,  and  the  opposing  creditors  rely 
on  several  of  these  as  having  been  established  by  the  evidence.  The 
examination  of  the  two  debtors  failed  to  disclose  any  separate  assets 
beyond  some  trifling  sums  in  their  private  bank-accounts,  but  it 
did  disclose  the  fact  that  the  two  debtors  seemed  utterly  incapable 
of  conducting  any  sort  of  business  whatever.  Their  inability  to 
recollect  the  details  of  their  business  transactions  during  the  period 
immediately  prior  to  the  making  of  the  assignment,  if  not  assumed 
for  the  purpose  of  the  examination,  marked  them  both  as  unfit  to 
have  control  of  any  business  until  the}^  have  learned  the  importance 
of  ordinary  business  prudence  and  foresight.  It  is  said  that  their 
insolvency  resulted  from  the  interruption  of  their  business  by  the  m 
street  railway  alterations  in  Yonge  street,  and  by  the  subsequent  fire 
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in  their  premises;  but  those  incidents,  hoA^ever  they  may  account 
for  the  disastrous  ontcome,  do  not  explain  the  hazy  memories  of  the 
tAvo  partners  about  their  oavii  business. 

It  Avas  proved  that  about  tAvo  Aveeks  before  the  assignment  the 
debtors  had  paid  an  execution  creditor  in  full,  and  it  was  also 
proved  that  six  days  before  the  assignment  Einder  had  paid  one 
of  his  separate  creditors  in  full.  And  the  opposing  creditors  say 
that  these  payments  Avere  preferential  and  bring  the  debtors  within 
para,  (h)  of  sec.  59,  Avhich  is  as  folloAvs: — 

“ (h)  that  the  bankrupt  or  assignor  has,  within  three  months 
preceding  the  date  of  the  receiving  order  or  of  the  making  of  the 
assignment,  aaEcu  unable  to  pay  his  debts  as  they  became  due,  given 
an  undue  preference  to  any  of  his  creditors.^^ 

The  evidence  is  clear  that  for  some  time  prior  to  the  making 
of  the  assignment  the  debtors  were  unable  to  pay  their  debts  as 
they  became  due.  Writs  Avere  being  issued  against  them,  and  they 
were  in  fact  hopelessly  insolvent.  If  they  Avere  not  aAvare  of  their 
insolvency,  their  ignorance  Avas  due  to  their  oAvn  lack  of  business 
judgment  and  foresight. 

It  is  to  be  noted  that  the  giAung  of  an  undue  preference  Avithin 
the  meaning  of  para,  (h)  is  not  limited  to  cases  of  fraudulent  pref- 
erences which  may  be  set  aside  as  against  the  preferred  creditors, 
whether  under  sec.  31  or  any  other  laAV  applicable  to  fraudulent 
transactions.  If  the  effect  of  the  transaction  with  the  creditor  is 
to  give  him  an  undue  preference,  even  though  the  transaction  itself 
may  stand,  the  debtor  will  have  brought  himself  Avithin  the  opera- 
tion of  sec.  59,  para,  (h) . 

The  judgments  of  Lord  Esher,  M.E.,  and  Lindley  and  BoAven, 
L.JJ.j  in  Re  Slcegg  (1890),  63  L.T.E.  90,  in  pointing  out  the  dis- 
tinction between  an  undue  preference  under  the  corresponding 
provision  of  the  English  Act  and  a fraudulent  preference,^^  are 
instructive.  And  the  judgments  of  Lord  Esher,  M.E.,  and  Lopes 
and  Eigby,  L.JJ.,  in  In  re  Bryant,  [1895]  1 Q.B.  420,  upon  the 
duty  of  a trader  who  sees  insolvency  approaching,  are  also  illumin- 
ating. In  the  latter  case,  it  Avas  held  to  be  immaterial,  in  so  far 
as  the  conduct  of  the  debtor  in  making  an  undue  preference 
appeared  upon  his  application  for  a discharge,  that  the  claim  of 
the  preferred  creditor  Avas  of  such  a character  that  it  might  in 
fact  have  been  entitled  to  preferential  payment  in  the  course  of 
the  bankrupt  administration. 

In  the  present  case  the  debtors’  conduct  in  making  the  prefer- 
ential payments  within  the  period  of  three  months  prior  to  the 
assignment,  makes  it  impossible  for  the  Court  to  approve  of  a 
composition  of  25  cents  in  the  dollar. 
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It  is  said  that  if  the  composition  is  not  approved  there  will 
be  praeticalh^  nothing  for  the  creditors.  This,  if  true,  may  be 
im  fortunate,  but  the  Bankruptcy  Act  is  not  intended  merely  to 
provide  some  easy  way  for  those  in  business  difficulties  to  get  out 
of  them  and  to  resume  business  with  a clean  sheet,  but  is  designed 
to  penalise  those  who  have  failed  to  carry  on  their  business  accord- 
ing to  proper  methods.  Even  if  the  refusal  to  approve  the  proposal 
may  result  in  a dividend  to  the  creditors  of  less  than  25  per  cent., 
the  interests  of  commercial  morality  may  justify  that  refusal  rather 
than  by  granting  it  to  give  to  these  two  debtors  an  immediate  dis- 
charge from  all  further  liability  and  the  right  to  resume  business. 

The  application  must  be  refused,  and  the  opposing  creditors 
ought  to  have  their  costs  out  of  the  insolvent  estate. 


[MIDDLETON,  J.] 

Gkeat  Lakes  Steamship  Co.  v.  Maple  Leaf  Milling  Co. 

Limited. 

Ship — Damage  to  Vessel  Lying  at  Dock  of  Elevator  Company — Govern-  | 

ment  Harbour — Obstruction  on  Floor  of — Duty  of  Wliarfinger — Ab-  ! 

sence  of  Warning — Liability.  | 

A wharfinger  who  invites  vessels  to  his  wharf  for  profit  should  see  that 
the  berth  is  safe,  and  if  it  is  not  safe  it  is  his  duty  to  give  warning. 

An  elevator  company,  which  owned  a wharf  on  a Government  harbour, 
agreed  with  the  owners  of  a vessel  to  have  it  placed  at  the  wharf 
for  the  discharge  of  its  cargo.  Unknown  to  the  company  and  the 
harbour  authorities,  a large  anchor  had  fallen  upon  the  harbour 
floor.  While  the  vessel  was  at  the  wharf  the  water  fell,  causing 
the  vessel  to  settle  upon  the  anchor,  whereby  serious  damage  was  i 

done  to  the  vessel  and  cargo:  — 

Held,  that  the  elevator  company,  having  taken  no  steps  to  investigate 
the  condition  of  the  berth,  relying  entirely  upon  the  harbour  officials, 
was  liable  for  the  damage  caused  by  reason  of  the  obstruction. 

The  Moorcock  (1889),  14  P.D.  64,  and  The  Bearn,  [1906]  P.  48,  followed. 

Action  by  a company  incorporated  under  the  laws  of  the 
State  of  Maine,  the  owner  of  the  steamship  ‘‘  John  Dunn  Junior,^^ 
against  a company  incorporated  under  the  laws  of  the  Province  of  ; 
Ontario,  the  owner  of  an  elevator  and  dock  at  Port  Colborne,  to 
recover  damages  for  injury  done  to  the  plaintiff  company^s  ship  ; 
while  at  the  defendant  company’s  dock  on  the  9th  December,  .1 918. 

March  27,  28,  29,  and  30.  The  action  was  tried 
J.,  without  a jury,  at  a Toronto  sittings. 

Gideon  Grant,  K.C.,  and  D.  Inglis  Grant,  K.C.. 
tiff  company. 

V.  L.  McCarthy,  K.C.,  and  Francis 
ant  company. 


King,  K.C.,  for  the  defend- 


by  Middleton, 

, for  the  plain- 
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April  19.  Middleton^  J.  : — The  plaintiff  presents  the  case  in 
various  u^ays,  but,  in  the  view  that  I take  of  the  law  applicable, 
it  is  not  necessary  for  me  to  enter  upon  the  discussion  of  it  by  stat- 
ing the  evidence  presented. 

It  is  enough  to  say  that  in  the  agreement  between  the  parties 
the  John  Dunn  Junior  ” was  to  proceed  to  the  defendant’s  ele- 
vator and  was  there  to  be  lightered  to  a safe  winter  draught,  that 
IS  to  say,  sufficient  grain  was  to  be  taken  from  its  cargo  to  make 
the  draught  15  feet  only,  instead  of  20  feet  approximately,  as  she 
was  when  fully  laden,  so  that  the  boat  vvdth  the  remaining  grain 
could  enter  the  inner  harbour,  where  the  depth  was  16  feet  only, 
and  there  winter. 

The  outer  harbour  was  supposed  to  have  the  safe  depth  of  21 
feet  or  over.  The  boat,  as  I have  said,  was  drawing  20  feet.  This 
was,  in  ordinary  circumstances,  safe  practice.  The  harbour,  which 
was  owned  by  the  Dominion  Government,  had  been  excavated  so 
as  to  have  an  even  floor  opposite  the  defendant’s  wharf,  and,  in 
ordinary  circumstances^  the  boat  would  have  been  unloaded  with- 
out touching  bottom,  and  if,  as  not  infrequently  is  the  case,  an  off- 
shore wind  sprung  up,  causing  the  water  in  the  harbour  to  fall,  she 
would  have  rested  upon  the  level  floor  of  the  harbour  without  harm. 

Dnfortunately,  a very  large  anchor  had  fallen  from  some  boat 
upon  the  harbour  floor.  This  was  quite  unknown  to  the  elevator 
company  or  the  harbour  authorities.  Equally  unfortunately,  while 
the  boat  was  lying  at  the  wharf  the  water  fell  owing  to  an  off-shore 
wind.  The  result  was  that  the  boat,  instead  of  resting  upon  the 
even  floor  of  the  harbour,  rested  upon  this  anchor,  which  rose  some 
two  feet  from  the  rock  floor,  and  the  hull  was  dented  and  pierced 
so  that  serious  injury  was  done  to  the  boat  and  its  cargo. 

All  proper  and  possible  steps  were  taken  by  the  plaintiff  com- 
pany to  remedy  the  situation.  Air-compressors  were  obtained  and 
installed  upon  the  boat,  and  the  result  was  that  most  of  the  grain 
was  removed  without  damage.  The  boat  was  lightered  and  taken 
to  dr}^-dock  and  ultimately  repaired. 

The  law  applicable  to  the  case  appears  to  me  to  be  determined 
in  the  plaintiff’s  favour  by  the  decisions  in  The  Moorcock  (1889), 
14  P.D.  64,  and  The  Bearn,  [1906]  P.  48.  See  also  The  Calliope, 
[1891]  A.C.  11. 

I am  free  to  admit  that  at  the  hearing  I was  impressed  with 
the  view  that  the  wharfinger,  having  no  authority  over  or  duty  with 
respect  to  the  harbour,  would  not  be  liable  for  an  accident  resulting 
from  something  over  which  he  had  no  control  and  of  which  he  had 
no  knowledge ; but  the  law  seems  to  have  been  determined  other- 
wise, and  I cannot  distinguish  the  position  of  the  defendant  here 
from  that  of  the  railway  company  in  the  Bearn  case.  There  the 
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harbour  was  a public  harbour  vested  in  a public  body;  the  claim- 
ant was  a boat  using'  a berth  alongside  of  a wharf  owned  by  a 
railway  company  in  the  harbour.  The  trustees  employed  local 
pilots  for  the  purpose  of  making  periodical  inspections  and  taking 
soundings.  These  pilots  had  not  discovered  the  obstruction.  Pro- 
ceedings were  taken  both  against  the  harbour-board  and  the  rail- 
way company.  The  board  was  held  liable  because  it  was  its  duty 
to  maintain  the  harbour  in  a safe  condition^  and  it  did  not  free 
itself  from  that  obligation  by  the  mere  employment  of  the  local 
pilots.  The  railway  company  was  held  liable  because  it  had,  as 
owner  of  the  wharf,  invited  the  plaintiff  vessel  alongside  for  profit, 
and  it  was  therefore  its  duty  to  see  that  the  condition  of  the  berth 
was  such  as  to  be  safe  for  use  or  to  have  warned  those  in  charge 
of  the  vessel  that  they  had  not  done  so.  The  obstruction  in  that 
case  resembled  the  occurrence  here,  for  what  there  happened  was 
that  a boat,  occupying  the  berth  shortly  before  the  plaintiff,  had 
discharged  a heap  of  ashes  at  the  bottom  of  the  harbour,  which 
made  a lump,  and  so  damaged  the  plaintiff  vessel  when  the  tide 
went  out. 

The  statement  of  Bowen,  L.J.,  in  the  Moorcock  case  is  quoted 
(in  the  Bearn  case,  [1906]  P.  at  p.  82)  as  governing:  They,  at 

all  events,  imply  that  they  have  taken  reasonable  care  to  see 
whether  the  berth,  which  is  an  essential  part  of  the  use  of  the 
jetty,  is  safe,  and  if  it  is  not  safe,  and  if  they  have  not  taken 
such  reasonable  care,  it  is  their  duty  to  warn  persons  with  whom 
they  have  dealings  that  they  have  not  done  so.^^ 

Here  the  elevator  company  took  no  steps  to  investigate  the  cou- 
dition  of  the  berth^  relying  entirely  upon  the  harbour  officials  and 
having  no  reason  to  suppose  that  any  such  obstruction  as  that 
which  was  found  to  exist  had  been  placed  in  a berth  which  was. 
apart  from  that  obstruction,  perfectl}"  safe. 

I have  been  referred  to  a multitude  of  American  cases,  some  of 
which  I have  read.  These  accept  the  English  law  without  questiou 
or  qualification. 

As  I have  already  said,  it  is  unnecessary  to  discuss  the  alter- 
native theories  presented  by  the  plaintiff,  as  the  evidence  is  docu- 
mentary, and  an  appellate  court  can  deal  with  the  matter  without 
difficulty  if  it  does  not  agree  with  the  view  I take  of  the  law. 

If  the  parties  cannot  agree  upon  the  amount  of  the  damage 
properly  payable,  I refer  the  assessment  of  damages  to  the  Master 
in  Ordinary. 

The  plaintiff  should  have  the  costs  of  the  action  up  to  and 
including  this  judgment.  The  costs  of  the  reference  will  be  dealt 
with  by  the  Master. 


[See  The  Empress  (1923),  39  Times  L.R.  201.] 
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[IN  BANKRUPTCY.] 

Re  Excelsioe  Electric  Dairy  Machinery  Limited. 

Bankruptcy — Claim  of  Croton  under  Dominion  Income  War  Tax  Act, 
1917 — Tax  Imposed  upon  Company  tohich  Sold  its  Assets  to  Debtor- 
company — Assumption  of  Liabilities  by  Debtor-company — Assess- 
ment Made  after  Authorised  Assignment  in  Bankruptcy — Absence 
of  Privity  between  Insolvent  Company  and  Crown — Writ  of  Extent 
— Enforcement  of  Payment  of  Debt  Due  to  Crown’s  Debtor — Writ 
not  actually  Issued — Time  for  Issuing — Covenant  for  Inde^nnity — 
Claim  of  Crown  to  Priority — Bankruptcy  Act,  secs.  44  (2),  51  (6) 
—Bulk  Sales  Act,  1917. 

A limited  company  sold  its  business  and  assets  to  another  company, 
the  purchaser-company  assuming  all  the  vendor’s  liabilities.  These 
two  companies  subsequently  sold  their  businesses  and  assets  to  the 
now  insolvent  company,  which  agreed  to  assume  the  liabilities  of 
the  vendors.  The  insolvent  company  in  1920  made  an  assignment 
to  a trustee  in  bankruptcy.  In  1921  the  first  vendor-company  was 
assessed  in  respect  of  income  for  1918,  under  the  Dominion  Income 
War  Tax  Act,  1917.  The  assessment  was  made  after  the  company 
had  assigned,  but  the  Crown  sought  to  prove  against  the  estate  and 
claimed  priority  over  other  creditors:  — 

Held,  that  the  tax  was  imposed  upon  the  original  vendor-company  and 
not  upon  the  insolvent  company;  there  was  no  privity  between  the 
insolvent  company  and  the  Crown,  and  the  Crown  was  not  entitled 
to  prove  against  the  insolvent  estate  for  the  tax. 

The  liability  of  the  insolvent  company  under  its  agreement  was 
enforceable  by  way  of  indemnity  at  the  suit  of  the  covenantee. 
Prerogative  rights,  which  might  accrue  to  the  Crown  by  virtue  of  a 
writ  of  extent,  were  dependent  upon  the  issue  of  the  writ  itself;  as 
it  was  too  late  to  issue  the  writ,  there  was  no  direct  liability  to  the 
Crown  by  the  Insolvent  company. 

Review  of  the  authorities. 

Section  44  (2)  of  the  Bankruptcy  Act  does  not  give  persons  not  other- 
wise entitled  to  recover  from  the  bankrupt  a right  to  prove  against 
his  estate  because  of  an  obligation  to  a third  person. 

Semble.  had  the  Crown  been  entitled  to  rank  it  would  have  been  as  an 
ordinary  creditor. 

Right  of  the  Crown  under  the  Bulk  Sales  Act,  1917,  discussed. 

Motion  by  the  authorised  trustee  to  whom  the  above  named 
insolvent  company  ihade  an  authorised  assignment  on  the  25 th 
October,  1920,  for  the  disallowance  of  a claim  made  by  the  Crown 
for  income  tax. 

Febrnary  25.  The  motion  was  heard  by  Orde,  J.,  in  Cliambers. 
G.  W.  Mason,  K.C.,  and  B.  L.  Kelloclc,  for  the  trustee. 

C.  F.  Elliott,  for  the  Crown  and  the  Minister  of  Finance. 

April  24.  Orde,  J.  ; — ^The  Excelsior  Electric  Dairy  Machinery 
Limited  made  an  authorised  assignment  on  the  25th  October,  1920. 
On  the  22nd  ]\Tarch,  1919,  a company  called  the  Excelsior  Electric 
Manufacturing  Company  Limited,  as  vendors,  entered  into  an 
agreement  Avith  a company  called  Excelsior  Electric  Limited,  as 


1922. 
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purchasers,  for  the  sale  to  the  purchasers  of  all  the  vendors’  busi- 
ness and  assets,  and  the  purchasers  agreed  to  assume  all  the  ven- 
dors’ liabilities.  On  the  25th  July,  1919,  both  the  Excelsior  Elec- 
Excelsior  trie  Manufacturing  Company  Limited  and  Excelsior  Electric  Lim- 
ited  (the  two  parties  to  the  agreement  of  the  22nd  March,  1919), 
Machinery  as  vendors,  entered  into  an  agreement  with  the  Excelsior  Electric 
Limited.  Dairy  Machinery  Limited  (the  present  insolvents),  as  purchasers, 
for  the  sale  to  the  latter  of  all  the  business  and  assets  of  the  two 
vendor  companies,  the  purchasers  agreeing  to  assume  the  liabilities 
of  the  two  vendors. 


Orde,  J. 
1922. 


On  the  17th  September,  1921,  the  Commissioner  of  Taxation, 
under  the  Dominion  Income  War  Tax  Act,  1917,  and  its  amend- 
ments, assessed  the  Excelsior  Electric  Manufacturing  Company 
Limited  (the  original  vendor  company)  for  $423.22  in  respect  of 
$7,053.62  income  for  the  1918  taxation  period;  and  now  claims  to 
prove  against  the  bankrupt  estate  of  the  insolvent  company  there- 
for and  to  be  entitled  to  priority  over  the  other  creditors.  The 
trustee  resists  the  claim  on  the  ground  that  the  assessment  was 
made  after  the  insolvent  company  had  made  the  authorised  assign- 
ment, and  that  there  is  no  privity  between  the  insolvent  company 
and  the  Crown. 


The  tax  is  imposed  upon  the  original  vendor  company  and  not 
upon  the  insolvent  company.  And  there  is  of  course  no  privity 
between  the  insolvent  company  and  the  Crown,  the  liability  of  the 
insolvent  company  under  its  agreement  being  enforceable  merely 
by  way  of  indemnity  at  the  suit  of  the  covenantees  in  that  agree- 
ment. But  counsel  for  the  Crown  claims  that  the  remedy  which 
the  Crown  undoubtedly  possessed  by  the  process  of  a writ  of  extent, 
not  only  against  the  Crown’s  debtor  but  against  its  debtor’s  debtor, 
now  entitles  it  to  rank  against  the  insolvent  estate,  and  to  priority 
in  respect  of  its  claim  because  the  latter  is  a tax  and  comes  within 
sec.  51,  subsec.  6,  of  the  Bankruptcy  Act:  Re  F.  E.  West  & Co. 
(1921),  50  O.L.R.  631,  2 C.B.R.  3.  As  pointed  out  in  my 
judgment  in  that  case,  once  the  receiving  order  or  assign- 
ment is  made,  the  remedy  by  writ  of  extent  against  the  Crown’s 
debtor  is  gone,  and  this  must  of  course  d fortiori  be  so  as  against 
the  debtor  to  the  Crown’s  debtor.  It  is  argued,  however,  that  the 
peculiar  prerogative  thus  possessed  by  the  Crown  of  enforcing  pay- 
ment of  a debt  due  to  it  by  means  of  a writ  of  extent  against  one 
who  was  indebted  to  the  Crown’s  debtor  created  a direct  liability  on 
the  part  of  the  debtor’s  debtor  to  the  Crown,  thereby  overcoming 
the  objection  which  would  otherwise  prevail  as  to  the  lack  of  privity 
between  the  insolvents  and  the  Crown.  When  the  Crown  for  the 
purpose  of  recovering  payment  of  a debt  due  to  it  seeks  to  do  so 
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by  enforcing  payment  of  a debt  cine  to  its  debtoiy  there  are,  among 
other  remedies,  two  methods  of  doing  so  by  the  issue  ot'  a writ  of 
extent.  An  extent  in  chief  may  issue  against  the  CrowWs  own  deb- 
tor, under  which  an  inquisition  is  held  as  to  the  sums  owing  to 
that  debtor,  and  upon  that  inquisition  other  writs,  termed  writs  of 
extent  in  the  second  degree,  may  issue  against  those  so  indebted. 
The  result  of  the  inquisition  held  under  the  first  writ  is  apparently 
to  create  a direct  indebtedness  to  the  Crown  in  respect  of  the  debt 
owing  to  the  Crown’s  debtor,  to  which  the  Crown  may  resort  if  it  so 
pleases  without  first  exhausting  the  other  assets  of  its  debtor: 
EobertsoiTs  Civil  Proceedings  by  and  against  the  Crown,  p.  203; 
Bex  V.  Larking  (1820),  8 Price  683;  West  on  Extents,  p.  24^  The 
Crown  might  also,  under  certain  circumstances,  issue  an  immediate 
writ  of  extent  in  the  second  degree  against  the  debtor  to  its  debtor, 
without  first  issuing  an  extent  in  chief  against  the  latter,  but  it 
was  apparently  still  necessary  that  the  writ  in  chief  against  the 
Crown’s  debtor  should  issue  and  an  inquisition  be  held  before  the 
proceedings  under  the  immediate  writ  of  extent  in  the  second  degree 
could  be  made  effective : West  on  Extents,  pp.  242  and  243.  The 
whole  proceeding,  in  so  far  as  it  involved  the  recovery  of  the  debt 
due  to  the  Crown’s  debtor,  was  in  reality  a means  of  attaching  that 
debt  as  an  asset  of  the  Crown’s  debtor  in  order  to  satisfy  the  latter’s 
debt  to  the  Crown.  But,  whatever  may  have  been  the  effect  of  the 
attachment  of  the  debt  owing  to  the  Crown’s  debtor  in  creating  a 
direct  liability  in  respect  thereof  to  the  Crown,  there  is  no  authority 
of  which  I am  aware  which  suggests  that  any  such  liability  can  exist 
before  any  proceedings  by  way  of  extent  are  taken.  I think  it  is  clear 
that  the  priorities  or  other  prerogative  rights  which  may  accrue  to 
the  Crown  by  virtue  of  its  prerogative  right  to  proceed  by  way  of 
extent  for  the  recovery  of  moneys  due  to  it  are  dependent  upon  the 
issue  of  the  writ  itself,  and  if  the  right  to  issue  the  writ  has 
gone  no  prerogative  rights  which  depend  for  their  existence  upon 
the  fact  that  the  writ  had  issued  can  be  deemed  to  exist  merely 
because  the  Crown  might  have  issued  a writ  of  extent.  It  is  now 
too  late  to  issue  the  writ,  and  there  cannot  be  any  direct  liability 
to  the  Crown  by  the  insolvent  company. 

I have  discussed  this  matter  as  if  the  liability  of  the  insolvent 
company  under  the  agreement  was  a debt,  but  it  is  in  fact  only  a 
covenant  to  indemnify,  and  a nice  question  might  arise  as  to 
whether  or  not  it  comes  wdthin  the  class  of  debts  attachable  under 
a writ  of  extent  against  the  Crown’s  debtor ; but  it  is  not  necessary 
to  deal  wdth  that.  The  right  to  sue  upon  a covenant  to  indemnify 
has  been  held  in  England  to  be  property  of  the  bankrupt:  In  re 
Perkins,  [1898]  2 Ch.  182. 


Orde,  J. 
1922. 
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It  was  argued  that  the  purchase  of  the  assets  with  the  obligation 
to  discharge  the  debts  created  a trust  in  favour  of  the  creditors  of 
t he  vendor  companies.  But  no  authority  was.  cited  for  this.  A 
trust  presupposes  the  existence  of  assets  impressed  with  the  trust. 
There  was  no  trust  on  the  part  of  the  vendor  company  in  favour  ol 
its  creditors,  xi  mere  covenant  to  pay  the  vendor’s  debts  cannot 
place  the  latter’s  creditors  in  a higher  position  with  regard  to 
the  assets  than  they  stood  before. 

Mr.  Elliott  urged  that  the  provisions  of  sec.  4L  subsec.  2,  of  the 
Bankruptcy  Act,  declaring  what  debts  are  provable  in  bankruptcy, 
were  intended  to  make  a clean  sweep  of  all  the  insolvent’s  liabili- 
ties, and  that,  as  the  taxes  in  question  were  due  to  the  Crown  and 
ought  by  virtue  of  its  covenant  of  indemnity  to  be  paid  by  the 
insolvent  company,  the  Crown  is  entitled  to  prove  therefor^  though 
there  might  not  be  any  privity  entitling  it  to  sue  in  the  ordinary 
manner.  But  under  the  corresponding  provision  of  the  Englisli 
Act  of  1914,  sec.  30,  it  has  been  held  that  the  debt  to  be  the  sub- 
ject of  proof  must  be  due  either  at  law  or  in  equity  from  the  bank- 
rupt to  the  person  proving:  Williams  on  Bankruptcy,  12th  ed., 
p.  151.  I do  not  think  that  sec.  44,  subsec.  2,  was  intended  to  give 
to  persons  not  otherwise  entitled  to  recover  from  the  bankrupt  a 
right  to  prove  against  his  estate  merely  because  of  an  obligation  to 
some  third  person. 

The  cases  referred  to  by  Mr.  Elliott,  namely.  Ex  p.  Llynvi  Coal 
and  Iron  Co.  (1871),  L.R.  7 Ch.  28,  Ex  p.  Waders  (1873),  L.R.  8 
Ch.  562,  and  Flint  y.  Barnard  (1888),  22  Q.B.D.  90,  while  giving- 
expression  to  the  principle  that  the  broad  purview  of  the  Bank- 
ruptcy Acts  is  that  the  bankrupt  is  ultimately  to  be  a freed  man, 
on  examination  do  not  go  the  length  of  holding  that  those  not 
otherwise  entitled  to  recover  from  the  debtor  are  to  be  entitled  to 
prove.  A perusal  of  the  judgments  will  make  this  quite  clear. 

It  is  possible  that,  had  the  Crown  taken  steps  in  time,  the  sale 
to  the  insolvent  company  might  have  been  set  aside  under  the  Bulk 
Sales  Act,  1917.  It  was  not  stated  when  the  Crown  first  had 
notice  of  the  sale.  But  the  60  days  fixed  by  sec.  9 must  have  long 
since  elapsed.  Whether  the  Crown  is  bound  by  this  limitation  of 
time  might  be  open  to  question,  but  the  Crown  could  hardly  claim 
the  benefits  of  the  Bulk  Sales  Act  without  being  also  subject  to  its 
limitations. 

Even  if  the  Crown  were  entitled  to  rank,  it  seems  to  me  extremely 
doubtful  whether  the  Crown  could  do  so  on  any  other  footing  than 
that  of  an  ordinary  creditor.  The  income  tax  here  is  not  levied  or 
imposed  upon  the  debtor  or  its  property.  If  payable  by  the  debtor, 
it  is  open  to  argument  that  it  must  be  payable  by  the  debtor  as  a 
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tax  to  come  within  the  priority  given  by  snbsec.  6 of  sec.  51.  It  is 
not  necessary  now,  however,  to  decide  that  question. 

For  these  reasons,  I hold  that  the  Crown  is  not  entitled  to  prove 
against  the  insolvent  estate  in  respect  of  its  claim  for  the  income 
tax  in  question.  I do  not  think  the  matter  calls  for  any  order  as 
to  costs,  except  that  the  trustee  will  be  entitled  to  his  costs  out  of 
the  estate. 


[MOW AT,  J.] 

Re  Bennett  and  City  of  Hamilton. 

Municipal  Corporations  — Resolution  of  City  Council  Authorising 
Placing  of  Gasoline  Tank  and  Pump  in  Highway — Motion  by  Rate- 
payer to  Quash — Matter  Properly  within  Discretion  of  Couneil — 
Municipal  Act,  sec.  250 — Status  of  Ratepayer  as  Applicant — Wrong 
to  Public — Attorney-General. 

A municipal  council  adopted  a resolution  granting  to  a company  the 
privilege  of  installing  a gasoline  tank  and  pump  in  a highway.  A 
ratepayer  applied  to  have  the  resolution  quashed,  upon  the  principle 
that  the  public  had  the  right  to  the  unimpeded  use  of  the  whole 
width  of  the  street  and  the  municipal  authorities  had  no  right  to 
permit  such  an  erection  in  a public  highway:  — 

Held,  that  the  resolution  was  not  illegal. 

The  municipality,  in  the  superintendence  of  its  highways,  is  the  best 
judge  of  the  requirements  of  the  public  service  in  such  matters; 
and  the  Court  will  not  substitute  its  opinion  or  discretion,  on  a 
question  of  fact,  for  that  of  the  council,  which  may  invoke  sec.  250  in 
support  of  its  action. 

An  individual  cannot  himself  complain  of  a wrong  done  to  the  public; 
the  application  should  be  in  the  name  of  the  Attorney-General. 

Application  by  a ratepayer  of  the  City  of  Hamilton  for  an 
order  quashing  a certain  resolution  adopted  by  the  city  council. 

April  26.  The  application  was  heard  by  Mowat,  J.,  in  the 
Weekly  Court,  Toronto. 

H.  E.  B.  Coyne,  for  the  applicant. 

F.  R.  Waddell,  K.C.,  for  the  city  corporation. 

T.  H.  Simpson,  for  the  East  End  Garage  Company  Limited. 

April  27.  Mowat,  J. : — The  resolution  is  in  the  following 
terms : — 

That  the  privilege  granted  the  East  End  Garage  Company 
Limited  to  install  gasoline  tank  and  pump  in  front  of  premises 
755  King  street  east  on  August  12th,  1919,  be  transferred  to 
premises  No.  776  King  street  east,  they  having  executed  the  usual 
agreement:  location  of  the  tank  to  be  satisfactory  to  the  city 
engineer  and  to  remain  only  during  the  pleasure  of  the  council. 

Adopted,  14th  Februar}^,  1922.’’ 
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The  gasoline  tank  and  pump  were  erected  in  King  street  east, 
a public  highway,  in  pursuance  of  the  resolution,  on  the  boulevard 
between  the  cement  kerbing  of  the  roadway  and  the  sidewalk,  the 
tank  being  underground;  the  pump  is  an  iron  structure  about  6 
feet  high,  and  it  is  not  denied  that  it  does  not  in  any  way  interfere 
with  either  pedestrian  or  vehicular  traffic. 

The  applicant  has  a place  of  business  on  the  opposite  side  of 
King  street  east,  but  he  does  not  claim  that  he  is  privately 
damnified  by  the  erection;  he  rests  his  case  upon  the  principle 
that  the  municipal  corporation  has  no  right  to  permit  any  such 
erection  on  a street,  claiming  that  the  public  has  the  right  to  use 
the  whole  width  of  the  street  unimpeded,  and  he  makes  applica- 
tion, not  as  a person  who  has  suffered  special  or  individual  damage, 
but  as  one  of  the  public;  he  offers  no  extraneous  evidence  in 
support  of  a claim  that  the  pump  is  a nuisance  or  an  obstruction, 
but  says  the  resolution  is  bad  on  its  face,  and  he  appeals  to  the 
maxim  res  ipsa  loquitur. 

The  permission  to  place  the  appliance  and  the  erection  of  it  in 
a manner  approved  by  the  city  engineer  is  one  peculiarly  within 
the  judgment  and  decision  of  the  municipal  authorities,  and  the 
Court  is  loath  to  substitute  its  opinion  on  a question  of  fact  for 
that  of  the  municipal  council.  The  resolution  is  not  bad  or  illegal 
on  its  face;  and,  in  the  absence  of  extraneous  evidence,  it  is  a 
matter  of  discretion  with  the  Court  whether  it  will  set  it  aside. 
There  must  be  many  thousands  of  these  gasoline  tanks  upon  the 
highways  of  Ontario,  and  I would  hesitate  to  decide  that  none  of 
them  are  legally  so  placed.  Their  use  has  been  made  expedient, 
and  perhaps  necessary,  by  the  increased  use  of  motor  cars,  which 
can  obtain  gasoline  by  this  method  in  one-third  of  the  time  it 
would  take  to  bring  the  oil  in  vessels  from  a garage  out  to  the 
cars,  and  public  traffic  is  thus  relieved  to  a great  extent  by  cutting 
down  the  time  in  which  the  motor  car  will  be  stopped  and  prove 
an  obstruction  to  traffic. 

But  it  is  argued  that  the  public  is  entitled  to  the  whole  width 
of  the  street  without  obstruction.  Such  is  a warranted  general 
statement  of  the  law;  but,  in  the  advance  in  the  science  of  muni- 
cipal government  from  the  time  when  hitching  posts  were  alone 
the  obstructions,  now  every  important  city  has  hydrants,  patrol- 
boxes  for  police  communication,  electric  light  posts  or  columns, 
and  other  things,  and  the  right  to  erect  these  has  not  been  ques- 
tioned, although  there  is  no  explicit  authority  given  for  them  in 
the  Municipal  Act,  which  is  the  charter  for  municipal  government. 
It  is  true  that  there  is  precise  authority  given  by  the  Municipal 
Act  for  the  erection  of  certain  structures  such  as  public  lavatories. 
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i coal-chutes,  and  automobile  mile-posts  and  route-directions,  but 
the  Legislature  has  omitted  to  give  express  permission  for  gasoline 
tanks,  on  the  principle,  probably,  that  they  are  too  unimportant 
to  require  such  authority:  lex  non  curat  de  minimis.  And  sec. 
250,  authorising  the  municipalities  to  make  regulations  for  the 
safety  and  welfare  of  the  inhabitants  in  matters  not  specifically 
provided  for  in  the  Act,  may  well  be  invoked  in  a case  such  as  this. 

A weigh-scale  was  stopped  by  the  Chancery  Judges  in  Cline  v. 
Town  of  Cornwall  (1874),  21  Gr.  129,  but  that  was  shewn  to  be  a 
nuisance. 

I am  of  opinion,  therefore,  that  it  is  best  to  declare  the  law  to 
be  that  in  such  a minor  exceeding  of  the  general  law,  as  in  the 
case  at  bar,  there  is  no  illegality,  and  that  a municipality  in  the 
superintendence  of  its  highways  must  be  the  best  judge  as  to 
whether  the  public  is  better  served  by  alloAving  gasoline  tanks  at 
j convenient  distances  than  by  refusing  to  allow  them. 

I It  is  impossible  . . . not  to  look  with  some  degree  of 

I attention  at  what  the  governing  body  of  the  borough  think  on  the 
I subject:”  Page  Wood,  L.J.  (Lord  Hatherley),  in  Attorney -General 
I y.  Cambridge  Consumers  Gas  Co.  (1868),  L.R.  4 Ch.  71,  at  p.  84. 

I In  City  of  London  v.  Goldsmith  (1889),  16  Can.  S.C.R.  231, 
i it  was  decided  not  to  interfere  with  the  city  counciPs  discretion, 

I although  an  accident  had  resulted. 

I There  is  another  difficulty  in  the  path  of  the  applicant,  in  that 

I he  does  not  claim  special  damage  but  only  applies  as  one  of  the 

I public.  In  such  cases  the  application  should  be  brought  in  the 

I name  of  the  Attorney- General  as  representing  the  public : Hope  v. 
j Hamilton  Park  Commissioners  (1901),  1 O.L.R.  477;  Brice  on 
j Ultra  Vires,  3rd  ed.,  p.  751  et  seq.;  and  cases  collected  in  Meredith 
i and  Wilkinson’s  Canadian  Municipal  Manual,  p.  416. 

Section  283  of  the  Municipal  Act,  which  allows  a cheap  method 
of  attacking  municipal  by-laws  and  resolutions,  has  never  been 
applied  to  a case  like  this,  for  the  removal  of  a special  object  from 
a highway,  but  has  been  invoked  only  where  the  illegality  of  a 
by-law  or  resolution  is  in  question.  But,  whatever  the  method 
used,  an  action,  or,  as  here,  a motion,  there  is  no  difference  in  the 
principle  that  an  individual  cannot  himself  complain  of  a wrong 
done  to  the  public.  I would  not  stop  the  case  on  this  ground 
alone,  as  an  amendment  might  have  been  made  to  beseech  the 
Attorney-General  to  take  up  the  application,  and  the  case 
have?  been  adjourned  for  that  purpose.  But,  in  any  event,  the 
! decision  would  probably  have  been  tlie  same. 

The  motion  to  quash  must  be  dismissed  with  costs.  The  money 
in  Court  to  be  applied  thereon  or  upon  proof  of  payment  to  be  paid 
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out  to  the  applicant.  The  proprietor  has  no  status,  the  jiroceed- 
ing  being  one  between  the  public  and  the  city  corporation,  and  he 
can  have  no  costs. 
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April  27.  Marriage — Action  for  Declaration  of  Nullity— Girl  under  18  Years  of 
Age — Consent  of  Parents  not  OMcdned — Consummation  after  Cere- 
mony— Marriage  Act,  R.S.O.  1914,  eh.  148,  secs.  15  (i),  36,  37  (1), 
(2),  (5) — Amending  Act,  9 Geo.  V.  cTi.  35,  secs.  2,  4 (^). 


The  Court  will  not  declare  a marriage  contract  null  and  void,  even 
though  one  of  the  parties  is  under  the  age  of  18  years,  and  no 
evidence  has  been  adduced  on  behalf  of  the  defendant,  and  the 
consent  of  the  parents  had  not  been  obtained,  unless  the  plaintiff 
gives  satisfactory  proof  that  after  the  ceremony  there  has  not 
occurred  that  which,  if  a valid  marriage  had  taken  place,  would  have 
been  a consummation  thereof. 


Action  for  a declaration  of  nullity  of  a marriage. 

June  2,  1921.  The  action  was  tried  by  Kelly,  J.,  without  a 
jury,  at  an  Ottawa  sittings. 

A.  Lemieux,  K.C.,  for  the  plaintiff. 

No  one  appeared  for  the  defendant. 

F.  P.  Brennan,  for  the  Attorney-General  for  Ontario. 


April  27,  1922.  Kej.ly,  J. ; — Caroline  Sabourin,  as  next  friend 
of  her  daughter  Marguerite  Christiana  Bardorf,  an  infant  under 
the  age  of  21  years,  instituted  this  action  on  the  6th  December,, 
1920,  against  Karl  Bardorf,  for  (1)  an  order  annulling  and 
voiding  the  marriage  between  the  said  Marguerite  Christiana 
Bardorf  and  Karl  Bardorf,  at  Ottawa,  on  the  10th  November,. 
1920,’^  and  (2)  a declaration  that  the  said  marriage  was  not 
valid  and  that  such  form  of  marriage  was  null  and  void  to  all 
intents  and  purposes.” 

This  claim  to  relief  is  based  on  the  Marriage  Act,  R.S.O.  1914, 
ch.  148,  as  amended.  The  amended  statement  of  claim  sets  forth 
that  on  or  about  the  10th  November,  1920,  Marguerite  Christiana 
Bardorf,  who  was  then  15  years,  4 months,  and  8 days  old,  went 
through  a form  of  marriage  with  the  defendant,  then  a resident 
of  the  city  of  Westmount,  in  the  Province  of  Quebec,  at  Chalmers 
Presbyterian  Church,  in  Ottawa,  without  the  consent  of  her  father, 
mother,  or  guardian,  and  that  there  has  been  no  consummation  of 
the  marriage.  Neither  the  writ  of  summons  nor  any  of  the 
subsequent  proceedings  was  served  personally  upon  the  defendant. 
Service  of  the  writ  and  statement  of  claim  was  made  upon  the- 


LII.] 


ONTARIO  LAW  REPORTS. 


233 


defendants  father  in  Westmount,  under  an  order  of  a local  Judge 
at  Ottawa  authorising  that  mode  of  service,  on  the  ground  that 
the  defendant  had  left  for  parts  unknown  and  his  whereabouts 
were  unknown.  The  statement  of  claim  was  amended  on  the  31st 
March,  1921,  and  as  amended  it  was  substitutionally  served  in  the 
same  manner  as  the  earlier  proceedings.  Under  a further  order, 
notice  of  trial  was  similarly  served,  as  well  as  by  posting  in  the 
office  of  the  Deputy  Clerk  of  the  Crown  at  Ottawa.  The  defendant 
did  not  enter  an  appearance  or  deliver  a statement  of  defence ; and 
he  was  not  present,  nor  represented  by  counsel,  at  the  trial,  which 
came  on  at  Ottawa  on  the  2nd  June,  1921. 

Subsection  1 of  sec.  15  of  the  Marriage  Act,  as  enacted  by  9 
Geo.  y.  ch.  35,  sec.  2,  in  substitution  for  sec.  15  (1)  of  R.  S.  0. 
1914,  ch.  148,  declares  that: — 

Where  either  of  the  parties  to  an  intended  marriage,  not  a 
widower  or  a widow,  is  under  the  age  of  18  years,  the  consent  in 
writing  of  the  father,  if  living,  or,  if  he  is  dead,  of  the  mother  if 
living,  or  of  a guardian  if  any  has  been  duly  appointed,  shall  be 
obtained  from  the  father,  mother  or  guardian  before  the  license  is 
issued  or  before  the  proclamation  of  the  intention  of  the  parties 
to  intermarry  is  made,  and  except  in  the  cases  provided  for  in  sub- 
sections 3 and  4 and  in  section  16  and  section  16a  as  enacted  by 
section  3 of  the  Marriage  Law  Amendment  Act,  1916,  in  any 
action  brought  under  the  provisions  of  sections  36  and  37  hereof 
such  consent  shall  be  deemed  to  be  an  absolutely  essential  condi-' 
tion  precedent  to  the  formation  or  solemnisation  of  a valid  mar- 
riage, and  the  marriage  if  solemnised  without  sut-li  consent  shall, 
subject  to  the  other  provisions  of  the  said  sections  36  and  37,  be 
absolutely  null  and  void.^’ 

Subsections  3 and  4 of  sec.  15  and  sec.  16  and  the  said  sec.  16a 
are  not  material  to  the  present  case. 

Section  36  (1)  of  the  Marriage  Act,  R.S.O.  1914,  ch.  148,  as 
amended  by  9 Geo.  Y.  ch.  35,  sec.  4 (1),  declares: — 

Where  a form  of  marriage  has  been  or  is  gone  through 
between  persons  either  of  whom  is  under  the  age  of  18  years  with- 
out the  consent  required  by  section  15,  in  the  case  of  a license,  or 
where,  without  a similar  consent  in  fact,  such  form  of  marriage 
has  been  or  is  gone  through  between  such  persons  after  a proclama- 
tion of  their  intention  to  intermarry,  such  form  of  marriage  shall 
be  absolutely  null  and  void  to  all  intents  and  purposes,  and  the 
Supreme  Court,  notwithstanding  that  a license  or  certificate  was 
granted  or  that  such  proclamation  was  made  and  that  the  ceremony 
was  performed  by  a person  authorised  by  law  to  solemnise  mar- 


Kelly,  J. 
1^ 
Sabourin 

V. 

Bardorf. 


16—52  o.L.R. 


234 


ONTAEIO  LAW  EEPOETS. 


Kelly,  J. 

1922. 

Sabourin 

V. 

Baedoef. 


[vOL. 


1 


riage,  shall  have  jurisdiction  and  power  in  an  action  brought  by  Ji 
either  party,  who  was  at  the  time  of  the  ceremony  under  the  age  ^ 
of  18  years,  to  declare  and  adjudge  that  a valid  marriage  was  not  & 
effected  or  entered  into;  and  shall  so  declare  and  adjudge  that  a 
valid  marriage  was  not  effected  or  entered  into  and  that  such  form 
of  marriage  was  and  is  absolutely  null  and  void  to  all  intents  and 
purposes. 

“ Provided  that  such  persons  have  not,  after  the  ceremony, 
cohabited  and  lived  together  as  man  and  wife,  and  that  the  action 
is  brought  before  the  person  bringing  it  has  attained  the  age  of 
19  years.^’ 

Subsection  2 of  sec.  36  reads: — 

^^hTothing  in  this  section  shall  affect  the  excepted  cases  men- 
tioned in  section  16  or  apply  where,  after  the  ceremony,  there  has 
occurred  that  which,  if  a valid  marriage  had  taken  place,  would 
have  been  a consummation  thereof.’’ 

And  subsec.  3 of  sec.  36,  as  amended  by  9 Geo.  V.  ch.  35,  sub- 
sec. 4(2),  declares: — 

The  Supreme  Court  shall  not  be  bound  to  grant  relief  in  the 
cases  provided  for  by  this  section  where  carnal  intercourse  has 
taken  place  between  the  parties  before  the  ceremony,  but  in  all 
other  cases,  subject  to  the  provisions  of  this  Act,  the  Supreme 
Court  shall  be  bound  to  grant  the  relief  asked  for.” 

Section  37  (1)  prohibits  the  making  of  a declaration  or  adjudi- 
cation that  a valid  marriage  was  not  effected  or  entered  into  upon 
consent  of  parties,  admissions,  or  in  default  of  appearance  or  of 
pleadings  or  otherwise  than  after  a trial;  subsec.  2 requires  the 
evidence  to  be  taken  viva  voce  in  open  Court,  subject  to  the  right 
to  use  depositions  of  witnesses  residing  out  of  the  Province  or 
examined  de  hene  esse;  and  subsec.  5 provides  for  the  Attorney- 
General  intervening  and  adducing  evidence  at  the  trial,  of  which 
10  days’  notice  is  required  by  subsec.  4 to  be  given  him. 

The  only  witnesses  called  at  the  trial  were  Marguerite  Chris- 
tiana Bardorf  and  her  mother.  Both  swore  that  the  former  was 
born  on  the  27th  June,  1905,  so  that  at  the  time  of  the  marriage 
on  the  10th  hTovember,  1920,  she  was  under  16  years  of  age.  Her.l 
evidence  is  that  she  had  known  the  defendant  about  two  months 
prior  to  the  marriage;  that  on  the  evening  of  the  9th  ISTovember 
he  came  from  Montreal  to  Ottawa,  and  she  then  told  him  she  was 
17  years  of  age;  that  in  the  afternoon  of  the  10th  November  she 
accompanied  him  to  the  place  of  business  of  the  person  who  issued 
the  marriage  license  and  remained  outside  while  the  defendant 
entered  and  procured  the  license  (the  record  shews  that  he  there 
swore  that  she  was  20  years  old)  ; that  they  then  went  to  Chalmers  rg 
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Presbyterian  Church,  unaccompanied  by  any  other  person  or  per- 
sons, and  there  met  the  pastor,  whom  she  had  not  previously 
known,  and  who  then  performed  the  marriage  ceremony,  the  only 
other  persons  present  being  the  janitor  and  another,  neither  of 
whom  she  knew;  that  she  and  the  defendant  left  Ottawa  immedi- 
ately and  arrived  in  Montreal  the  same  night  and,  on  that  night  at 
a hotel  and  the  following  night  at  the  defendanPs  father^s  home, 
they  occupied  the  same  room  and  the  same,  bed ; that  on  the  follow- 
ing day  she  went  to  Ottawa,  where  she  remained  one  night,  return- 
ing the  next  day  to  Montreal,  and  staying  again  that  night  with 
the  defendant  at  his  fathePs  house,  as  on  the  two  previous  nights 
mentioned;  and  that  on  the  following  day  the  defendant  went 
away  and  until  the  trial  she  had  not  again  seen  or  heard  of  him. 
She  also  swore  that  on  none  of  these  occasions,  nor  at  any  other 
time,  did  she  have  intercourse  with  him. 

There  is  uncontradicted  evidence,  which  for  the  purposes  of 
this  action  may  be  accepted  as  true,  that  the  marriage  was  without 
the  consent  of  the  parents. 

It  has  been  doubted  by  high  authority  (though  perhaps  bound, 
it  is  admitted,  by  decided  cases)  whether  the  provision  requiring 
consent  is  ultra  vires  of  the  Provincial  Legislature.  I do  not 
express  any  opinion  on  the  power  of  the  Legislature  as  to  consent, 
that  being  unnecessary  here,  in  the  view  I have  taken  of  the 
evidence. 

Assuming  the  facts  to  be  that  the  young  girl  at  the  time  of  the 
marriage  was  under  18  years  of  age,  that  the  consent  required  by 
sec.  15  of  the  Marriage  Act  was  not  given,  and  that  the  action  was 
brought  before  she  attained  19  years  of  age,  other  essential  facts 
remain  to  be  proved — that  she  and  the  defendant  did  not,  after  the 
ceremony,  cohabit  and  live  together  as  man  and  wife,  and  that 
since  the  ceremony  there  has  not  occurred  that  which,  if  a valid 
marriage  had  taken  place,  would  have  been  a consummation 
thereof.  The  burden  of  proving  these  facts  to  the  satisfaction  of 
the  Court  rests  upon  the  plaintiff.  Not  only  is  this  a matter  of 
importance  to  the  parties  to  the  contract,  but  it  is  also  of  public 
concern  and  in  the  interest  of  the  community  at  large  that  the 
provisions  of  the  Marriage  Act  be  not  violated  and  that  cases  such 
as  this  be  kept  within  the  limitations  and  qualifications  of  sec.  36. 

The  case  was  argued  for  the  plaintiff  upon  the  assumption  that, 
there  being  no  evidence  put  forward  on  behalf  of  the  defendant  to 
contradict  what  was  sworn  to  for  the  plaintiff,  the  latter  must 
succeed.  I cannot,  in  the  very  unusual  circumstances,  give  effect 
to  that  argument. 

The  young  woman’s  evidence  of  the  happenings  after  the 


Kelly,  J. 

1922. 

Sabourin 

V. 

Bardorf, 


336 


ONTARIO  LAW  REPORTS.  • 


Kelly,  J. 

1922. 

Sabouein 

V. 

Bardorf. 


[vOL. 


marriage^,  while  she  lived  with  the  defendant  presumably  as  his 
wife,  is  most  improbable;  and,  even  if  they  were  the  only  test  of 
her  veracity,  it  would  be  expecting  too  much  of  the  credulity  of 
the  Court  to  accept  her  statement. 

It  is  inconceivable  that  the  Act  could  have  been  intended  to 
apply  to  cases  where  the  parties  have  lived  together  after  the 
marriage  as  did  these  parties.  The  popular  conception  of  the 
purpose  of  the  Act  has  been  that  it  is  applicable  to  cases  where 
there  has  been  a separation  immediately  after  the  ceremony,  or  in 
any  event  where  the  opportunity  and  probability  of  intercourse 
are  negatived.  The  requirements  of  the  marriage  laws,  as  they 
existed  at  the  time  this  marriage  was  performed  (in  the  manner 
of  issuing  marriage  licenses  they  have  been  since  altered  if  not 
improved),  afforded  the  greatest  facility  for  hasty,  heedless,  and 
clandestine  marriages,  with  their  attendant  consequences,  it  being 
possible  to  procure  a license  simply  on  the  affidavit — perhaps  false 
as  it  was  in  this  case — of  a stranger  to  the  issuer  of  licenses,  and 
regardless  of  other  considerations,  production  of  the  license  so 
obtained  constituting  a sufficient  warrant  for  the  performance  of 
the  ceremony  by  any  person  qualified  for  that  purpose  by  the 
Marriage  Act;  though  one  may  well  w’onder  whether,  if  appear- 
ances are  such  as  to  arouse  a suspicion  as  to  the  age  of  one  of  the 
contracting  parties,  there  is  not  some  responsibility,  moral  at 
least,  upon  the  officiating  clergyman  to  make  further  inquiry. 
These  facilities  are  an  encouragement  to  heedless  marriages;  and 
it  is  not  surprising  that  those  who  so  contract  should  look  for  an 
equally  easy  means  of  relief  from  their  contract — ^by  quasi  divorce 
proceedings  or  otherwise — if  one  or  both  become  dissatisfied  with 
the  bargain. 

The  improbability  of  the  young  woman^s  story  as  to  the 
relationship  between  her  and  the  defendant  after  the  marriage 
is  of  itself  sufficient  to  cast  discredit  upon  it.  But  there 
is  a further  reason  for  not  accepting  her  evidence.  She 
has  admitted  stating  falsely  to  the  defendant  on  the  evening 
before  the  marriage  that  she  was  17  years  of  age,  knowing  well 
that  that  was  untrue.  She  also  swore  that,  in  reply  to  the  inquiry 
of  the  officiating  clergyman  whether  she  was  30  years  of  age,  she 
said  she  was.  The  defendant  also  swore  falsely  in  his  affidavit  on 
which  the  license  was  procured.  Thus  we  have  both  of  these 
parties  committing  a fraud  upon  the  marriage  laws  of  the  country 
in  their  determination  to  be  married.  Having  demonstrated  her 
aptitude  for  falsifying  in  a case  of  such  vital  concern  to  her,  I ain 
not  prepared,  and  it  would  be  unsafe,  to  accept  this  young  girPs 
statements  in  the  witness-box  on  equally  important  matters.  She 
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did  not  hesitate  at  falsehood  as  an  assistance  into  a hasty  and 
reckless  marriage,  and  there  is  no  reason  for  believing  that  she  is 
not  equally  ready  to  deceive  in  an  endeavour  to  be  relieved  from 
the  marriage. 

The  clergyman’s  query  about  her  age  seems  to  have  been 
suggested  by  her  youthful  appearance.  As  I saw  her  in  Court 
months  afterwards,  her  appearance  would  throw  doubt  upon  any 
statement  that  she  was  then  20  years  old.  Had  her  answer  to  the 
clergyman  been  truthful,  or  had  he  followed  up  his  inquiry,  this 
chapter  of  her  life  might  not,  and  probably  would  not,  have  been 
written. 

For  the  reasons  I have  already  indicated,  I cannot,  and  do  not, 
credit  the  evidence  put  forth  to  support  the  plaintiff’s  claim. 

The  history  of  this  case  must  convince  any  reasonable  person 
of  the  danger  to  the  parties  immediately  concerned  and  to  society 
that  lurks  in  an  easy  road  to  a hasty  marriage. 

The  action  will  be  dismissed.  I make  no  order  as  to  costs. 


[ORDE,  J.] 

Heney  Hope  & Sons  of  Canada  Limited  v.  Richakd  Sheehy  & 

Sons. 

Contract — Materials  "for  Building — Failure  to  Deliver  in  Time — Breach 
of  Contract — Dama^ges  — Items  — Interest — Travelling  Expenses — 
Duty  to  Minimise  Damages — Action  for  Price  Prematurely  Brought 
— Counterclaim — Mechanics’  Liens — Drawback — Sales  Tax — Special 
War  Revenue  Act,  1915,  sec.  19BBB. — Amending  Act,  1920,  10  d 11 
Geo.  y.  ch.  71,  sec.  2 — Mechanics  and  Wage-Earners  Lien  Act,  sec. 
12  {If). 

The  defendants,  having  contracted  to  erect  a school  building,  made  a 
subcontract  with  the  plaintiffs,  whereby  the  plaintiffs  were  to 
provide  certain  materials  and  perform  certain  work  in  accordance 
with  the  main  contract,  payment  not  to  be  made  to  them  until  satis- 
factory evidence  was  given  that  no  liens  existed  in  respect  of  the 
work.  The  plaintiffs  then  contracted  with  a company  for  most  of 
the  materials  required  under  their  contract  with  the  defendants. 
This  company  brought  a mechanic’s  lien  action  against  the  plaintiffs 
for  the  amount  of  its  claim,  the  present  defendants  and  the  school 
board  being  also  made  defendants.  While  the  mechanic’s  lien  action 
was  pending  the  plaintiffs  brought  this  action  to  recover  the  balance 
due  them  under  their  contract  with  the  defendants,  also  claiming  a 
further  sum  in  respect  of  the  sales  tax  paid  under  sec.  19BBB.  of  the 
Special  War  Revenue  Act;  contending  that  the  defendants  could 
claim  exemption  only  to  the  extent  of  20'  per  cent,  of  the  contract 
price  by  virtue  of  the  mechanic’s  lien  action.  The  defendants 
counterclaimed  for  damages  caused  by  the  plaintiffs’  delay  in  sup- 
plying materials  under  their  contract;  and  submitted  that  the 
plaintiffs’  action  was  premature:  — 
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Held,  that  the  plaintiffs  were  guilty  of  a breach  of  contract  which 
entitled  the  defendants  to  damages  by  reason  of  the  materials  not 
being  delivered  in  time. 

The  claim  to  the  sales  tax  failed,  since  the  plaintiffs  had  not  made 
provision  in  the  contract  for  the  increased  cost  of  the  article,  and 
the  Act  made  no  provision  for  passing  on  the  tax. 

Various  Items  of  damage,  including  interest  and  travelling  expenses, 
and  the  duty  to  minimise  damages,  considered. 

When  notice  in  writing  of  a lien  under  the  Mechanics  and  Wage- 
Earners  Lien  Act  is  received  by  the  owner  or  contractor,  the  lien 
attaches,  to  the  extent  of  the  amount  claimed,  upon  all  moneys  pay- 
able to  the  contractor  or  subcontractor  indebted  to  the  lienholder. 
The  protection  afforded  to  payments  up  to  80  per  cent,  applies  only 
when  made  before  notice  in  writing  has  been  received. 

The  plaintiffs’  action  was  prematurely  brought  and  was  dismissed  with 
costs,  but  the  amount  due  them  was  credited  upon  the  amount  found 
due  to  the  defendants  upon  their  counterclaim. 


Action  to  recover  an  amount  alleged  to  be  due  to  the  plaintiffs 
for  building  materials  furnished  by  them  to  the  defendants  under 
a subcontract,  the  defendants  being  contractors  for  the  erection 
of  a school  building  in  Peterborough. 

The  defendants  set  up,  among  other  defences,  that  the  action 
was  premature,  and  counterclaimed  for  a large  sum  by  way  of 
damages  for  delays  of  the  plaintiffs  in  the  performance  of  their 
subcontract. 

October  25  and  26,  1921.  The  action  and  counterclaim  were 
tried  by  Okde,  J.,  without  a jury,  at  Peterborough. 

G.  N.  Gordon,  K.C.,  for  the  plaintiffs. 

J.  R.  Corhery,  for  the  defendants. 


April  27,  1922.  Oede,  J. : — The  defendants,  having  entered 
into  a contract  with  the  Board  of  Education  of  the  City  of  Peter- 
borough for  the  erection  of  a school  building,  at  a price  of  about 
$167,000,  made  a subcontract  with  the  plaintiffs,  dated  the  28th 
November,  1919,  under  which  the  plaintiffs  were  to  provide 
certain  material,  consisting  of  steel  sash,  ornamental  iron  work,  > 
and  steel  lintels,  and  do  certain  work  connected  therewith,  all  in 
accordance  with  the  main  contract  and  the  drawings  and  specifi- 
cations relating  thereto,  for  the  price  of  $10,549.63.  The  plain- 
tiffs entered  into  a further  subcontract  with  the  A.  B.  Ormsby 
Company  Limited  for  the  supply  of  most  of  the  materials  required 
for  the  plaintiffs^  contract;  and  the  claim  of  the  Ormsby  company  : 
and  a mechanic’s  lien  action  arising  therefrom  have  complicated^ 
the  issues  raised  in  this  action. 

The  materials  and  work  called  for  by  the  plaintiffs’  contra^ct*' 
were  supplied  and  performed,  and  the  plaintiffs  became  entitled,  ;| 
but  for  the  defence  and  counterclaim  set  up  by  the  defendants,  |to  1 
be  paid  the  contract  price  of  $10,549.63,  less  the  sum  of  $7,500  Ij 
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paid  by  the  defendants  on  account,  leaving  a balance  due  of  Orde,  J. 
$3,049.63,  from  which  should  also  be  deducted  the  sum  of  $45.50  ^922. 

expended  by  the  defendants  on  the  plaintiffs’  account  and  admitted  ■ — r 

at  the  trial  to  he  due  the  defendants,  making  the  sum  of  $3,004.13 
so  due  to  the  plaintiffs.  ^ Limited"^ 

The  plaintiffs  claim  a further  sum  of  $210.99  in  respect  of  the  v. 
sales  tax  paid  under  sec.  19BBB.  of  the  Special  War  Eevenue 
Act,  1915,  as  enacted  by  the  amending  Act  of  1921,  11  & 12  Geo.  &Sons. 
Y.  ch.  50  (Dominion). 

The  plaintiffs  also,  by  para.  7 of  their  statement  of  claim,  made 
a further  claim  for  $304.81,  but  abandoned  it  at  the  trial. 

The  plaintiffs,  on  the  27th  July,  1921,  rendered  their  account 
to  the  defendants  for  the  balance  claimed  in  this  action.  The 
architects  issued  to  the  defendants  on  the  27th  August,  1921,  their 
final  certificate  that  the  whole  work  was  completed  under  the 
main  contract.  On  the  30th  August,  1921,  the  Ormsby  company 
delivered  their  statement  of  claim  in  the  mechanic’s  lien  action 
against  Henry  Hope  & Sons  of  Canada  Limited,  the  plaintiffs  in 
this  action;  the  present  defendants  and  the  Board  of  Education 
being  also  defendants.  The  lien  had  been  registered  on  the  15th 
Juty,  1921.  The  amount  claimed  to  be  due  to  the  Ormsby  com- 
pany by  the  Hope  company  was  $4,048.03,  which  exceeds  any 
balance  which  the  present  plaintiffs  can  recover  from  the  defend- 
ants. The  Board  of  Education  held  back,  from  the  amount  payable 
to  Sheehy  & Sons  to  answer  the  Ormsby  claim,  the  sum  of  $4,500, 
and  paid  the  same  into  a special  bank-account,  to  be  paid  over 
when  the  lien  should  be  discharged. 

The  present  action  was  commenced  on  the  14th  September, 

1921. 

The  defendants  set  up  that  the  action  was  premature;  that 
under  the  contract  of  the  28th  November,  1919,  the  plaintiffs  were 
not  entitled  to  be  paid  without  first  giving  satisfactory  evidence 
that  no  liens  existed  in  respect  of  the  work;  and  that,  conse- 
quently, no  action  could  be  commenced  until  the  Ormsby  lien  was 
discharged.  They  also  deny  any  liability  in  respect  of  the  sales 
tax  paid  by  the  plaintiffs.  And  they  counterclaim  for  a large  sum 
by  way  of  damages  for  delays  by  the  plaintiffs  in  the  performance 
of  the  contract. 

The  judgment  of  the  learned  County  Court  Judge  in  the  me- 
chanic’s lien  action  was  pronounced  after  the  close  of  the  trial  of 
this  action,  and  has  since  been  furnished  me.  He  finds  that  Henry 
Hope  & Sons  of  Canada  Limited  are  indebted  to  the  Ormsby  com- 
pany, in  respect  of  their  claim  of  lien,  in  the  sum  of  $3,582.77,  but 
by  reason  of  the  uncertainty  as  to  the  amount  which  may  actually 
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be  due  to  Hope  & Sons^  i,f  smj,  by  the  defendants  in  this  action, 
by  reason  of  the  defendants^  counterclaim,  he  is  unable  to  adjudi- 
cate as  to  the  distribution  of  the  fund  of  $4,500  retained  by  the 
Board  of  Education  pending  the  determination  of  the  Ormsby 
action. 

In  the  face  of  the  explicit  requirement  of  the  contract  that  the 
final  payment  should  ^^be  made  within  40  days  after  the  subcon- 
tractors (the  plaintiffs)  have  substantially  fulfilled  their  contract, 
and  upon  the  subcontractors  giving  satisfactory  evidence  that  no 
mechanics’  liens  exist  in  respect  of  the  said  works,”  it  is  difficult 
to  understand  on  what  theory  the  plaintiffs  could  have  deemed 
themselves  entitled  to  issue  a writ  when  a mechanic’s  lien  had 
been  registered  and  an  action  begun  against  them  by  their  own 
subcontractors.  Counsel  for  the  plaintiffs  contends  that  the 
defendants  can  raise  this  objection  only  as  to  20  per  cent,  of  the 
contract  price,  and  that  they  (the  plaintiffs)  were  at  all  events 
entitled  to  sue  and  to  obtain  judgment  for  the  balance.  But  the 
obligation  to  hold  back  20  per  cent.,  and  no  more,  under  the 
Mechanics  and  Wage-Earners  Lien  Act,  is  merely  for  the  protec- 
tion of  the  lienholder  on  the  one  hand,  and  the  owner  and  con- 
tractor under  him  on  the  other.  But,  when  notice  in  writing  of  a 
lien  is  received  by  the  owner  or  the  contractor,  as  the  case  may  be, 
then  the  lien  attaches,  to  the  extent  of  the  amount  claimed,  upon 
all  moneys  payable  to  the  contractor  or  subcontractor  indebted  to 
the  lienholder.  The  protection  afforded  to  payments  up  to  80  per 
cent,  applies  only  when  they  are  made  before  notice  in  writing  has 
been  received:  sec.  12,  sub-sec.  4,  of  the  Mechanics  and  Wage- 
Earners  Lien  Act  (R.S.O.  1914,  ch.  140).  The  defendants  could 
not  with  safety  have  paid  to  the  plaintiffs  any  part  of  the  sum 
now  claimed  by  the  plaintiffs  after  receiving  notice  of  the  Ormsby 
company’s  lien. 

As  to  the  plaintiffs’  claim  to  recover  the  sales  tax  of  $210.99 
(being  2 per  cent,  of  the  price  of  the  materials  covered  by  their 
contract),  the  sale,  if  subject  to  the  tax,  came  within  the  pro- 
visions of  see.  19BBB.  of  the  Special  War  Revenue  Act,  1915, 
as  enacted  by  the  amending  Act  of  1920,  10  & 11  Geo.  Y.  ch.  71, 
sec.  2 (Dominion).  This  section,  by  the  provisions  of  sec.  3 of  the 
last  mentioned  Act,  came  into  force  on  the  19th  May,  1920.  The 
defendants  contend  that,  as  the  contract  was  made  before  that 
date,  the  Act  cannot  be  applicable  to  the  material  covered  by  it. 
But  the  Act  is,  by  sec.  3,  made  applicable  to  all  goods  imported 
or  taken  out  of  warehouse  for  consumption  on  or  after  the  said 
days.”  As  the  materials  in  the  present  case  were  all  delivered 
after  the  19th  May,  1920,  they  were,  I think,  subject  to  the  sales 


LII.] 


ONTAEIO  LAW  EEPOETS. 


241 


tax.  The  question  as  to  the  person  upon  whom  the  tax  should  fall 
presents  more  difficulty.  Had  the  goods  here  been  manufactured 
by  the  plaintiffs^  then  it  would  seem  to  be  clear  that  under  sec.  19 
BBB.  the  defendants,  as  the  purchasers,  should  pay  the  tax,  but 
the  defendants  say  that  the  plaintiffs  were  not  manufacturers  but 
were  retailers,  having  procured  the  goods  to  be  manufactured  for 
them  by  others,  and  that  there  is  nothing  in  the  Act  to  justify 
their  claim  to  pass  on  to  the  purchasers  (except  by  contract)  the 
tax  which  they  were  called  upon  or  should  have  been  called  upon 
to  pay  to  those  who  so  manufactured  the  goods  for  them.  The 
Act  apparently  contains  no  provision  for  passing  on  the  tax,  though 
in  many  cases,  I think,  it  has  been  the  practice  to  do  so,  and  the 
retailer  who  has  been  called  upon  to  pay  the  tax  to  the  wholesaler 
or  manufacturer  must  protect  himself  by  adjusting  his  prices 
accordingly.  If  he  has  made  a contract  which  failed  to  provide 
for  such  a contingency,  he  is  just  in  the  same  position  as  if  he  had 
failed  to  provide  for  the  possibility  of  an  increase  in  the  cost  of 
the  article  itself.  The  cost  of  the  article  has  in  fact  been  increased 
to  him  to  the  extent  of  the  sales  tax,  but  the  Act  does  not  appear 
to  give  him  the  right  to  pass  on  the  loss  to  his  purchaser.  The 
plaintiffs’  claim  for  the  sales  tax  therefore  fails. 

The  real  contest  in  this  action  arises  from  the  defendants’ 
counterclaim  for  damages.  That  the  plaintiffs  failed  to  deliver 
the  materials  covered  by  their  contract  in  time,  and  that  the 
defendants  suffered  in  consequence,  is  amply  proved.  Mr.  Sheehy 
senior  swore  that  when  the  contract  was  signed  in  November,  1919, 
he  told  the  plaintiffs’  representative.  Costain,  that  delivery  would 
be  required  by  the  1st  May  following.  Some  time  before  the  1st 
May  he  telephoned  the  plaintiffs’  Peterborough  office,  and  on  the 
30th  April,  1920,  the  plaintiffs  wrote  the  defendants  saying  that 
they  had  the  materials  and  framing  for  steel  sash  about  ready,” 
and  that  they  proposed  to  make  delivery  of  them  to  you  in  the 
next  few  days.”  ♦ 

No  deliveries  were  made  within  the  next  few  days,”  and  on 
the  27th  May,  1920,  the  defendants’  solicitors  wrote  the  plaintiffs 
and  notified  them  that  the  delay  was  causing  the  defendants 
serious  financial  loss,  for  which  the  plaintiffs  would  be  held  respon- 
sible. On  the  2nd  June,  the  plaintiffs  made  their  first  delivery, 
consisting  of  some  parts  of  the  window-frames,  but  they  were  not 
put  together,  and  could  not  be  used  until  the  10th  June.  There 
were  then  only  eight  frames  delivered,  though  the  contract  called 
for  60,  and  the  defendants  then  needed  20  to  go  on  with  their 
work.  Deliveries  were  made  from  time  to  time  during  the  sum- 
mer of  1920,  but  never  in  time,  so  that  the  defendants  were  con- 
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tiimally  hampered  and  delayed  in  carrying  on  their  work.  The 
defendants  made  repeated  efforts^  both  by  correspondence  and 
otherwise;,  to  hasten  the  plaintiffs,  making  several  trips  to  Toronto 
for  the  purpose.  There  were  constant  promises  by  the  plaintiffs’ 
manager  that  the  material  would  be  delivered — on  one  occasion  a 
promise  that  it  would  be  shipped  the  next  day.  This  last  promise 
was  in  fact  a deception,  because,  as  the  defendants  discovered, 
the  things  had  not  even  then  been  made  by  the  plaintiffs’  sub- 
contractor, from  whom  the  plaintiffs  expected  to  get  them.  The 
material  was  finally  completely  delivered  some  time  in  the  autumn. 

Although  the  plaintiffs  allege  that  the  defendants  acquiesced 
in  the  delays,  they  made  no  real  effort  to  establish  this  defence 
but  concentrated  their  evidence  upon  the  question  of  damages.  In 
my  judgment,  the  plaintiffs  were  guilty  of  a breach  of  their  con- 
tract which  entitled  the  defendants  to  damages,  and  the  real 
problem  is  to  determine  what  those  damages  were. 

The  defendants  say  that,  but  for  the  plaintiffs’  delay,  they 
would  have  completed  the  building  by  December,  1920,  or  January, 
1921.  It  was  not  in  fact  completed  until  the  following  August. 
The  defendants’  claim  for  damages  falls  under  three  heads : 


1.  A loss  in  extra  wages  paid  in  the  laying  of  the 

brick,  amounting  to  » $4,454.80 

2.  Loss  of  use  of  moneys  between  January  and 

August,  1921,  by  way  of  interest,  of  590.00 

3.  Travelling  and  other  expenses  incurred  by  the 

defendants 200.00 


$5,244.80 

That  the  completion  of  the  main  contract  by  the  defendants 
was  greatly  delayed  by  the  plaintiffs’  delay  in  delivering  the 
frames,  sashes,  etc.,  was  clearly  established  by  the  evidence  of 
William  Blackwell  and  Walter  Blackwell,  the  School  Board’s 
architects.  But  it  is  not  an  easy  matter  to  determine  definitely 
that,  had  the  plaintiffs  made  their  deliveries  in  time,  the  defendants 
would  have  succeeded  in  completing  the  building  by  January,' 
1921.  That  the  defendants  were  obliged  to  lay  off  bricklayers 
whom  they  had  engaged,  simply  because  they  could  not  go  on  with 
the  bricklaying  in  the  absence  of  the  window-frames  and  sashes; 
that  they  were  obliged  to  hire  men  at  higher  wages  later  on;  that 
they  were  hampered  and  delayed  in  getting  bricklayers,  all  because 
of  the  plaintiffs’  default,  was  abundantly  proved.  The  defendants 
gave  a great  deal  of  evidence  to  shew  that  the  delay  in  deliveries 
rendered  the  men . who  were  working  less  effieient,  because  they 
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were  obliged  to  work  in  such  a way  that  they  could  not  lay  as 
many  bricks  per  day  as  they  might  have  done  if  the  frames  were  in 
readiness  as  the  work  went  on.  And  the  defendants  have  put  in 
elaborate  calculations  as  to  the  number  of  bricks  laid  per  day  and 
the  number  which  should  have  been  laid.  The  plaintiffs  meet 
these  claims  with  evidence  as  to  the  longer  time  required  to  lay 
what  is  known  as  Flemish  Bond/^  which  was  required  for  parts 
of  the  building,  and  there  was  some  contradictory  evidence  from 
the  experts  on  both  sides  as  to  this.  It  is,  in  my  judgment,  prac- 
tically impossible,  by  any  method  of  calculation  from  day  to  day, 
as  to  the  number  of  men  engaged  or  who  might  have  been  engaged, 
the  number  of  brick  laid  or  which  might  have  been  laid,  to 
determine  the  exact  loss  which  the  defendants  sustained  by  the 
plaintiffs’  delays.  There  is,  however,  ample  evidence  of  loss  and 
of  its  character  upon  which  a jury  would  be  justified  in  fixing  a 
sum  at  which  the  damages  might  reasonably  be  assessed,  and  my 
estimate  of  the  damages  sustained  will  be  arrived  at  in  this  way, 
and  not  by  any  method  of  careful  calculation. 

Before  dealing  with  the  main  item  of  damages,  it  may  be  well 
to  say  something  about  the  two  smaller  items.  The  claim  for 
interest  for  the  loss  of  the  use  of  the  money  payable  to  the  defend- 
ants by  the  Board  of  Education  between  the  time  when,  but  for 
the  plaintiffs’  delay,  it  would  have  been  payable,  is,  I think, 
theoretically  sound,  as  it  is  a loss  of  profit  which  comes  within 
the  rules  laid  down  in  Hadley  v.  Baxendale  (1854),  9 Ex.  341; 
but,  in  recognising  the  right  to  claim  damages  on  this  footing,  it 
must  not  be  overlooked  that  the  defendants  by  reason  of  the  delays 
were  not  called  upon  to  spend  the  moneys  required  in  the  later 
stages  of  the  contract  quite  so  soon  as  would  have  been  the  case 
had  the  plaintiffs  not  delayed  their  deliveries.  Any  effort  to  arrive 
at  an  exact  sum  as  having  been  lost  in  not  having  the  use  of  the 
moneys  must  be  mere  guesswork. 

Then  as  to  the  travelling  expenses  to  Toronto  to  see  the  plain- 
tiffs and  to  Montreal  to  hire  new  men.  These  expenses,  while 
allowable,  I think  ought  to  be  reduced  to  the  bare  cost  of  trans- 
portation. I think  $100  for  the  four  trips  would  be  ample. 

As  to  the  larger  items  of  damages,  I think  the  sum  claimed, 
$4,454.80,  while  possibly  a true  estimate  of  the  damages  sustained, 
is  the  utmost  that  the  defendants  could  be  entitled  to  under  that 
head.  That  fact  ought  not  to  deprive  them  of  it,  if  it  had  been 
proved  beyond  all  question  that  that  was  the  real  extent  of  their 
loss.  But,  in  view  of  the  plaintiffs’  evidence  as  to  the  longer  time 
required  to  lay  Flemish  Bond  and  the  evidence  as  to  the  number 
of  men  who  could  work  efficiently  at  one  time,  I think  that  some 
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deduction  must  be  made  from  the  amount  claimed.  Approaching 
the  matter  as  a jury  might,  I think  that  if  I fix  at  $3,000  the  loss 
sustained  by  the  defendants  in  erecting  the  brickwork  arising  from 
the  plaintiffs’  default,  I shall  be  doing  substantial  justice  between 
the  parties. 

It  was  argued  by  the  plaintiffs  that  it  was  the  duty  of  the 
defendants,  immediately  upon  the  default  of  the  plaintiffs,  to  have 
ordered  the  goods  from  some  other  source.  If  it  had  been  shewn 
that  the  goods  were  such  as  to  be  immediately  procurable  in  this 
way,  there  might  be  good  ground  for  applying  the  principle  that 
the  defendants  should  have  minimised  their  loss  in  this  way.  There 
was  no  such  evidence.  In  the  result,  the  defendants  might  per- 
haps have  reduced  their  damages  in  this  way,  had  they  foreseen 
the  length  of  the  plaintiffs’  default,  but  it  hardly  lies  in  the  plain- 
tiffs’ mouth  to  suggest  this  course  now,  when  they  were  repeatedly 
promising  early  delivery  of  the  material. 

The  plaintiffs’  action,  having  been,  as  already  found,  prema- 
turely brought,  must  be  dismissed  with  costs,  but  they  will  be 
entitled  to  have  the  amount  found  due,  namely,  $3,004.13,  credited 
upon  the  amount  found  due  the  defendants  upon  their  counter- 
claim. 

The  defendants  will  be  entitled  to  the  two  items  allowed  on 
their  counterclaim,  namerly,  $100  and  $3,000,  or  $3,100  in  all,  and 
the  costs  of  the  counterclaim. 

After  deducting  the  amount  due  the  plaintiffs  from  that  due  the 
defendants,  there  is  left  the  sum  of  $95.87,  for  which  the  defendants 
will  be  entitled  to  judgment  against  the  plaintiffs,  with  their  costs 
of  the  action  and  of  the  counterclaim. 


[IN  BANKRUPTCY.] 

Ee  Davison. 

Bankruptcy  — Chattel  Mortgage  Made  hy  Debtor  more  than  three 
Months  before  Assignment  to  Trustee — Motion  by  Trustee  to  Set 
aside  as  Fraudulent — Bankruptcy  Act,  sec.  SI — Laws  of  Ontario — 
Sec.  S{b)  and  Bankruptcy  Rule  120 — Trial  of  Issue  as  to  Validity 
of  Mortgage. 

A chattel  mortgage  impeached  as  a fraudulent  preference,  under  Bank- 
ruptcy Rule  120,  by  the  trustee  in  Bankruptcy  of  the  estate  of  an 
insolvent  debtor,  was  made  by  the  debtor  more  than  three  months 
before  the  assignment  to  the  trustee;  — 

Held,  that,  although  the  chattel  mortgage  did  not  come  within  sec.  31 
of  the  Bankruptcy  Act.  the  trustee  could  attack  it  as  fraudulent 
under  the  laws  of  Ontario  quite  apart  from  the  Bankruptcy  Act. 

There  is  nothing  in  sec.  31  nor  in  any  other  part  of  the  Bankruptcy  Act 
which  either  expressly  or  impliedly  abrogates  the  existing  law  of 
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each  Province  as  to  the  invalidity  of  fraudulent  transactions:  the 
contrary  intention  is  manifested  by  sec.  3(b)  and  Bankruptcy  Rule 
120. 

^ Ex  p.  Garttes  (1879),  12  Ch.D.  314,  distinguished,  and  the  difference 
between  the  English  and  Canadian  Bankruptcy  Acts  pointed  out. 

An  issue  as  to  the  validity  of  the  chattel  mortgage  was  directed  to  be 
tried  at  a regular  sittings  for  the  trial  of  actions  in  the  Supreme 
Court  of  Ontario  or  before  a County  Court  Judge. 

Motion  'by  the  authorised  trustee  of  the  insolvent  estate  of 
T.  Eaymond  Davison^  under  Bankruptcy  Eule  120,  to  set  aside  a 
chattel  mortgage  made  by  the  debtor  to  one  Neil  ]\Iahoney,  on  the 
ground  that  it  was  a fraudulent  preference. 

April  4.  The  motion  was  heard  by  Okde,  J.,  in  Chambers. 

T.  J.  Agar,  for  the  authorised  trustee. 

H.  S.  White,  K.C.,  for  Neil  Mahoney. 

April  27.  Cede,  J.  : — It  was  apparent  that  the  question  of 
fraudulent  preference  must  be  tried  out  upon  viva  voce  evidence, 
and  it  was  suggested  that  an  issue  might  be  directed  to  be  tried 
at  the  Brockville  non-jury  sittings  to  be  held  on  the  1st  May  next. 

Counsel  for  the  chattel  mortgagee  raised  two  preliminary 
objections.  He  argued  that,  as  the  evidence  before  me  shewed  that 
the  chattel  mortgage  had  been  given  more  than  three  months 
prior  to  the  making  of  the  assignment,  it  did  not  come  within  sec. 
31  of  the  Bankruptcy  Act,  and  that,  if  the  transaction  could  not  be 
avoided  under  sec.  31,  it  could  not  be  set  aside  at  all:  in  other 
words,  that  the  statute  of  13  Eliz.  ch.  5,  as  embodied  in  the  Fraudu- 
lent Conveyances  Act,  E.S.O.  1914,  ch.  105,  and  also  in  the 
Assignments  and  Preferences  Act,  E.S.O.  1914,  ch.  134,  sec.  5,  is 
no  longer  applicable  in  this  Province  when  bankruptcy  occurs, 
having  been  superseded  by  sec.  31  of  the  Bankruptcy  Act.  This  is 
a startling  suggestion,  and,  if  sound,  would  turn  back  the  clock  for 
three  centuries  and  enable  a debtor  to  commit  a deliberate  fraud 
upon  his  creditors,  and  by  holding  off  his  bankruptcy  for  three 
months  to  validate  the  transaction.  There  is  nothing  in  sec.  31 
or  in  any  other  part  of  the  Bankruptcy  Act  which  either  expressly 
or  impliedly  abrogates  the  existing  law  of  each  Province  as  to  the 
invalidity  of  fraudulent  transactions.  On  the  contrary,  in  the 
enumeration  of  the  different  kinds  of  acts  of  bankruptcy  in  sec.  3, 
para.  (5),  it  is  clearly  intended  to  include  cases  of  fraudulent  con- 
veyances which  are  fraudulent  quite  independently  of  the  Bank- 
ruptcy Act,  those  which  are  fraudulent  under  the  Act  being  men- 
tioned in  para  (c).  Eule  120  clearly  contemplates  other  laws  than 
the  Bankruptcy  Act  itself,  under  which  a transaction  may  be 
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declared  invalid,  though,  if  the  effect  of  the  Act  is  as  Mr.  White 
contends,  the  Eules  cannot  nullify  that  effect. 

Mr.  White  cited  two  cases  in  support  of  his  contention.  Ex  p* 
Games  (1879),  12  Ch.  D.  314,  and  In  re  Ramsay ^ [1913]  2 K.B. 
13,  80.  Ex  p.  Games,  if  not  carefully  examined,  lends  colour  to  the 
argument.  But  all  that  it  decides  is  that  after  the  expiry  of  the 
period  during  which  a preferential  transaction  may  be  treated  as  an 
act  of  bankruptcy  for  the  purpose  of  an  adjudication  of  bankruptcy, 
the  lapse  of  time  may  validate  a transaction  otherwise  impeachable. 
But  the  judgment  of  Giffard,  L.J.,  in  Allen  v.  Bonnett  (1870), 
L.E.  5 Ch.  577,  which  is  quoted  by  Thesiger,  L.J.,  in  12  Ch.  D.  at 
p.  324,  makes  it  clear  that  he  is  dealing  with  a deed  which  cannot 
be  set  aside  under  the  statute  of  Elizabeth,  or  generally  as  fraudu- 
lent,” thereby  indicating  that  the  statute  of  Elizabeth  might  still 
invalidate  a conveyance.  The  English  Bankruptcy  Act  then  in 
force  apparently  avoided  as  fraudulent  certain  transactions  not 
otherwise  subject  to  attack,  if  bankruptcy  supervened  or  a petition 
in  bankruptcy  were  presented,  within  the  specified  time.  As  I 
understand  the  English  law  as  it  stands  under  sec.  44  of  the  Eng- 
lish Act  of  1914,  if  a bankruptcy  petition  is  presented  within  three 
months  after  the  giving  of  the  preference,  good  faith  and  lack  of 
knowledge  of  insolvency  on  the  part  of  the  preferred  creditor  is  of 
no  avail.  So  that  a preferential  transaction  which  may  be  avoided 
may  become  immune  from  attack  by  lapse  of  time.  In  cases  where 
the  impeached  transaction  is  within  the  three  months,  our  law,  as 
I understand  it,  both  under  sec.  31  of  the  Bankruptcy  A.ct  and  under 
sec.  5 of  the  Ontario  Assignments  and  Preferences  Act,  differs  from 
the  English  law  in  that  with  us  there  must  be  an  intent  to  prefer 
on  the  part  of  the  creditor  as  well  as  on  the  part  of  the  debtor.  See 
Dana  v.  McLean  (1901),  2 O.L.E.  466,  and  other  cases  referred 
to  in  my  judgment  in  Re  Webb  (1921),  51  O.L.E.  5. 

It  does  not  follow  therefore  that  the  alleged  preferential  chattel 
mortgage  in  question  may  not  be  subject  to  be  set  aside  merely 
because  it  was  given  more  than  three  months  before  the  assignment. 
There  may  be  elements  of  fraud  which  may  invalidate  it  under  the 
laws  of  Ontario,  quite  apart  from  the  Bankruptcy  Act.. 

Objection  was  also  taken  to  the  power  of  the  Judge  in  Bank- 
ruptcy to  order  an  issue  to  be  tried  in  some  other  Court.  I do  not 
think  it  would  be  well  to  deal  with  this  point  now,  and  I shall 
follow  the  practice  that  has  been  adopted  of  directing  an  issue  to  be 
tried  as  to  the  validity  of  the  ijiortgage  in  question. 

If  the  parties  can  arrange  to  do  so,  the  issue  may  be  brought  on 
for  trial  at  the  non-jury  sittings  at  Brockville  on  the  1st  May  next. 
But  the  time  is  short,  so  that  if  either  party  objects  to  this  course 
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the  issue  will  be  tried  before  the  County  Court  Judge  of  the  County 
of  Leeds  and  Grenville.  No  formal  issue  need  be  delivered;  the 
order  itself  may  stand  as  the  issue.  The  costs  of  this  application 
and  order  will  be  disposed  of  by  the  Judge  who  tries  the  issue. 


[APPELLATE  DIVISION.] 

Waterous  Engine  Co,  v.  Town  of  Capreol. 

Municipal  Corporations  — Purchase  of  Fire-engine  — Promissory  Note 
Given  for  Part  of  Price — Al>sence  of  By-laio  and  Assent  of  Electors 
— Municipal  Act,  secs.  249(1),  289(1),  318,  401(1) — Holder  in  Due 
Course — Illegality — Notice — Inquiry — Bills  of  Exchange  Act,  secs. 
41,  56,  58(2) — '^Capacity''  of  Corporation — Ontario  Companies  Act, 
sec.  210  (6  Geo.  V.  c.  35,  sec.  6). 

The  council  of  the  defendant  town  corporation  bought  from  C.  & Co.  a 
fire-engine  and  gave  promissory  notes  for  part  of  the  price.  One  of 
the  notes  came  into  the  hands  of  the  plaintiff  company,  which 
brought  this  action  thereon.  It  was  signed  in  the  name  of  the  cor- 
poration by  the  Mayor  and  Treasurer,  but  was  not  sealed.  C.  & Co. 
sold  or  pledged  the  notes  to  a bank,  and  specially  endorsed  this  note 
to  the  bank,  by  which  it  was  specially  endorsed  to  the  plaintiff  com- 
pany, without  recourse,  after  maturity.  No  by-law  was  passed,  and 
no  assent  of  the  electors  to  the  purchase  of  the  engine  was  obtained 
(see  secs.  249(1),  289(1),  and  407(1)  of  the  Municipal  Act):  — 

Held  (Meredith,  C.J.O.  dissenting),  that  the  defendant  corporation  was 
not  liable  upon  the  note. 

Mackay  v.  City  of  Toronto  (1918),  43  O.L.R.  17,  [1920]  A.C.  208, 
followed. 

Per  Maclaren,  J.A.  : — The  plaintiff  company  was  not  a holder  in  due 
course,  according  to  the  requirements  of  sec.  56  of  the  Bills  of 
Exchange  Act,  inasmuch  as  it  did  not  become  the  holder  of  the  note 
until  it  was  overdue;  and,  as  the  original  issue  of  the  note  was 
affected  with  illegality,  and  none  of  the  subsequent  holders  was  a 
holder  in  due  course,  the  defect  could  not  be  cured  by  giving  value 
in  the  manner  pointed  out  in  sec.  58  (2)  of  the  Bills  of  Exchange 
Act. 

The  note  on  its  face  purported  to  be  the  note  of  a municipal  corpora- 
tion, which,  by  sec.  249(1)  of  the  Municipal  Act,  could  not  make 
such  a note  or  contract  except  when  authorised  by  by-law.  The 
prohibition  being  statutory,  each  holder  should  be  presumed  to  have 
known  that  it  was  illegal  for  the  corporation  to  issue  a promissory 
note  unless  under  the  authority  of  a by-law.  They  were  thus  put 
upon  inquiry,  and  if  they  had  inquired  they  would  have  found  that 
no  by-law  had  been  passed  and  that  the  officials  who  signed  the  note 
were  not  authorised,  in  the  manner  indicated  by  the  statute,  to  sign. 

Per  Magee,  J.A. : — The  note  was  invalid  on  its  face  and  needed  proof 
of  the  existence  of  some  additional  facts  to  make  it  valid;  the  bank 
or  any  one  taking  it  took  it  at  its  face  value,  which  was  its  actual 
value — that  is,  an  invalid  undertaking — and  neither  the  bank,  nor 
the  plaintiff  company  as  holding  the  bank’s  position,  could  recover. 

The  Ontario  Act  of  1916,  6 Geo.  V.  35,  sec.  6,  amending  the  Companies 
Act  by  adding  sec.  210,  which  gives  every  corporation  or  company 
the  general  capacity  attached  by  the  common  law  to  corporations 
created  by  charter,  does  not  apply  to  municipal  corporations. 
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Per  Hodgins,  J.A.:-^A  municipal  corporation  cannot  purchase  a fire- 
engine  unless  the  purchase  is  sanctioned  by  hy-law. 

Mackay  v.  City  of  Toronto,  [1920]  A.C.  208,  is  decisive  (see  especially 
at  p.  213);  and  neither  the  provisions  of  6 Geo.  V.  ch,  35,  sec.  6 
(adding  sec.  210  to  the  Ontario  Companies  Act),  nor  those  of  sec.  47 
of  the  Bills  of  Exchange  Act,  operate  so  as  to  avoid  the  effect  of  that 
decision. 

Discussion  of  the  meaning  of  “ capacity”  as  used  in  both  the  sections; 
and  reference  to  John  De&i'e  Plow  Go.  Limited  v.  Wharton,  [1915] 
A.C.  300;  Bonanza  Greek  Gold  Mining  Go,  v.  The  King,  [1916]  1 A.C. 
566;  Great  West  Saddlery  Co.  v.  The  King,  [1921]  A.C.  91;  Edwards 
Blackmore  (1918),  42  O.L.R.  105;  and  earlier  cases. 


There  was  no  holder  in  due  course  through  whom  the  plaintiff  company 
could  maintain  its  claim,  and  no  liability  was  imposed  upon  the 
defendant  corporation  by  the  promissory  note. 

Per  Meredith,  C.J.O.,  and  Ferguson,  J.A.: — That  a municipal  cor- 
poration has  capacity  to  make  a promissory  note  is  shewn  by  sec. 
318  of  the  Municipal  Act  (Magee,  J.A.,  contra). 

But,  per  Ferguson,  J.A.: — ^ Where  the  grantor  of  the  power  to  do  some- 
thing imposes  terms  and  conditions  as  to  how  that  power  must  be 
exercised,  those  terms  and  conditions  must  be  observed  if  the  power 
is  to  be  effectively  exercised.  There  being  no  by-law  here,  the  power 
was  not  effectively  exercised:  sec.  249  (1)  of  the  Municipal  Act  and^ 
the  Mackay  case,  supra. 


Per  Meredith,  C.J.O.:- — The  incurring  of  the  debt  was  in  direct  contra- 
vention of  sec.  289  (1)  of  the  Municipal  Act;  but  neither  the  bank 
nor  the  plaintiff  company  had  actual  notice  of  the  want  of  authority 
to  incur  the  debt  for  part  of  which  the  note  was  given;  and  the 
plaintiff  company  was  not  affected  with  notice  of  that  want  of 
authority.  Section  47  of  the  Bills  of  Exchange  Act  does  not  alter  the 
law  as  previously  settled  nor  enlarge  the  powers  of  corporations  to 
incur  the  liability  with  which  the  section  deals;  and  the  question 
whether  a corporation  has  power  to  make  a promissory  note  depends 
upon  whether  that  power  was  conferred  upon  it  by  its  Act  or  instru- 
ment of  incorporation  or  was  to  be  implied  from  the  nature  of  its  | 

objects:  Bateman  v.  Mid-Wales  Railway  Co.  (1866),  L.R.  1 C.P.  499; 

In  re  Peruvian  Railways  Go.  (1867),  L.R.  2 Ch.  617.  The  defendant  | 

municipal  corporation  having  authority  to  make  promissory  notes  \ 

(as  recognised  by  sec.  318  of  the  Municipal  Act),  the  question  was 
whether  the  bank  was  put  upon  inquiry  as  to  the  authority  of  the  | 

corporation  to  incur  the  debt.  The  prohibition  in  sec.  289  (1)  is  not 
against  making  a contract,  but  against  making  it  without  the  assent 
of  the  electors;  and  it  was  not  the  duty  of  the  bank  to  ascertain  | 
whether  or  not  that  assent  had  been  given. 

Fitzgerald  v.  Molsons  Bank  (1898),  29  O.R.  105,  distinguished. 

A person  dealing  with  a corporation  is  bound  to  read  the  statute  and 
the  deed  of  settlement,  but  is  not  bound  to  do  more:  Agar  v.  Athen-  . j. 
(Bum  Life-Assurance  Society  (1858),  3 C.B.N.S.  725.  ^ 

The  hank,  assuming  it  have  been  a holder  in  due  course  of  the  note  ^ ; 
sued  upon,  was  not  affected  by  the  non-observance  of  the  statutory^ 
provision  referred  to.  .-I”  | 

Appeal  by  the  Municipal  Corporation  of  the  Town  of  Canreoh 
the  defendant,  from  the  judgment  of  the  County  Court  of  the  |' 
County  of  Brant  in  favour  of  the  plaintiff  company  for  the  recov-  J;' f 
ery  of  $250  and  interest  and  costs  of  the  action,  which  was  brought 
upon  a promissory  note  given  for  part  of  the  purchase-price  of  a ij^| 
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.fire-engine  sold  the  payees  of  the  note  to  the  defendant  corpora- 
tion. 

The  note  was  payable  to  the  order  of  Hngh  Cameron  & Co. 
Near  the  foot  of  the  note,  in  the  place  intended  for  the  signature, 
were  printed  the  words  “ The  Corporation  of  the  Town  of  Capreol 
and  below  these  words  were  the  signatures  “ W.  F.  Shaw,  Mayor/^ 
and  M.  O’Connor,  Treasurer. The  note  was  endorsed  by  Hugh 
Cameron  & Co.  to  the  Standard  Bank  of  Canada,  and  by  the  bank 
to  the  plaintiff  company. 

Ho  by-law  was  passed  by  the  council  of  the  defendant  corpora- 
tion, with  the  assent  of  the  electors,  authorising  the  incurring  of 
the  liability  for  the  engine:  Municipal  Act,  E.S.O.  1914,  ch.  192, 
sec.  289  (1). 
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January  19.  The  appeal  was  heard  by  Meredith,  C.J.O.,  Mac- 
LAREN,  Magee,  Hodgihs,  and  Ferguson,  JJ.A. 

‘ R.  8.  Robertson,  K.C.,  for  the  appellant  corporation,  contended 
I tliat  the  plaintiff  company  was  not  entitled  to  recover,  even  thougli 
I it  should  be  considered  to  be  a holder  in  due  course  or  to  be  entitled 
’ to  a like  position  by  reason  of  its  having  derived  title  to  the  note 
from  a holder  in  due  course. 

W.  T.  Henderson,  K.C.,  for  the  plaintiff  company,  respondent, 
contended  that  neither  the  bank  nor  the  respondent  had  actual 
i notice  of  the  want  of  authority  to  incur  the  debt,  and  that 
I the  respondent  was  not  affected  with  notice  of  the  want  of  auth- 
I ority : Bills  of  Exchange  Act,  sec.  47. 

I April  28.  Maclaren,  J.A.  I consider  that  this  appeal  may 
j be  determined  on  very  simple  and  well-recognised  principles.  In 
I iny  opinion,  the  plaintiff  company  was  not  a holder  in  due  course 
of  the  note  sued  upon,  according  to  the  requirements  of  sec.  56  o»li 
the  Bills  of  Exchange  Act,  inasmuch  as  it  did  not  become  the  holder 
of  the  note  before  it  was  overdue,  as  appears  by  the  evidence  of 
Mair,  the  secretary  of  the  company. 

I I am  also  of  opinion  that  the  plaintiff  company  is  not  entitled 
I to  succeed  under  the  provisions  of  sec.  58  of  the  Bills  of  Exchange 
Act,  inasmuch  as  the  original  issue  of  the  note  was  affected  with 
illegality,  and  that  none  of  the  subsequent  holders  was  a holder  in 
due  course,  and  consequently  could  not  cure  the  defect  in  the  note 
by  giving  value  for  it  in  the  manner  pointed  out  in  sec.  58  (2), 
which  reads  as  follows: — 

Every  holder  of  a bill  is  primd  facie  deemed  to  be  a holder  in 
due  course ; but  if,  in  an  action  on  a bill  it  is  admitted  or  proved 
that  the  acceptance,  issue  or  subsequent  negotiation  of  the  bill 
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h affected  with  fraud,  duress  or  force  and  fear,  or  illegality,  the 
burden  of  proof  that  he  is  such  holder  in  due  course  shall  be  on 
him,  unless  and  until  he  proves  that,  subsequent  to  the  alleged 
fraud  or  illegality,  value  has  in  good  faith  been  given  for  the  bill  by 
some  other  holder  in  due  course.^^ 

By  sec.  186  of  the  Act  the  foregoing  applies  to  promissory  notes. 

The  Municipal  Act,  E.S.O.  1914,  ch.  192,  sec.  249  (1),  reads 
as  follows : — 

Except  where  otherwise  provided,  the  jurisdiction  of  every 
council  shall  be  confined  to  the  municipality  which  it  represents  and 
its  powers  shall  be  exercised  by  by-law.” 

The  recent  case  in  this  Court,  Mackay  v.  City  of  Toronto 
(1918),  43  O.L.E.  17,  affirmed  by  the  Privy  Council,  [1920]  A.C. 
208,  shews  how  strictly  these  Courts  adhere  to  the  rule  that  a muni- 
cipal council  in  exercising  the  powders  conferred  upon  it  by  the  statute  ^ 
shall  do  so  by  by-law,  unless  it  is  otherwise  provided  in  the  Act, 
or  unless  it  is  one  of  those  minor  matters  to  which  the  maxim  de 
minimis  might  be  applicable. 

The  note  in  question  was  for  $250,  payable  one  year  after  date 
to  the  order  of'  Hugh  Cameron  & Co.,  and  near  the  foot  of  the  | 
note,  where  the  maker  is  to  sign,  were  printed  the  words : The 

Corporation  of  the  Town  of  Capreol,”  and  below  them  written,  | 
W.  F.  Shaw,  IMayor,”  and  M.  O’Connor,  Treasurer.”  It  was 
endorsed  by  Hugh  Cameron  & Company  to  the  Standard  Bank  of  i 
Canada,  and  by  the  bank  to  the  plaintiff  company. 

In  my  opinion,  none  of  these  parties  became  or  could  become  a | 
holder  in  due  course  of  the  note.  On  its  face  it  purported  to  be  the 
note  of  a municipal  corporation,  which,  by  sec.  249  of  the  Munici-  | 
pal  Act,  above  quoted,  could  not  make  such  a note  or  contract  1 
except  when  it  was  authorised  by  by-law.  The  prohibition  being 
statutory,  each  of  the  parties  becoming  a holder  will  be  presumed 
to  have  known  the  law,  and  that  it  was  illegal  for  the  corporation 
to  issue  a promissory  note  without  its  being  authorised  by  a by-law.  ' 
They  w^ere  thus  put  upon  inquiry,  and  if  they  had  inquired  they 
would  have  learned  what  was  admitted  before  us  at  the  argument, 
that  no  by-law  had  been  passed,  and  that  the  officials  who  signed  it 
were  not  authorised,  in  the  manner  indicated  by  the  statute,  to 
do  so. 

I am  of  opinion  that  the  appeal  should  be  allowed  and  theK' 
action  dismissed.  .Jm 

Magee,  J.A.  : — The  defendant  municipal  corporation  is  sued^ 
upon  an  instrument  in  the  form  of  a promissory  note,  dated  the  | 
16th  November,  1918,  promising  to  pay  to  the  order  of  Hugh  Cam-  | 
eron  & Co.,  one  year  after  date,  $250,  with  interest  at  6 per  cent. 
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per  annum.  The  note  is  signed  in  the  name  of  the  Corporation 
of  the  Town  of  Capreol  with  the  signatures  oE  the  Mayor  and  Town 
Treasurer  added.  It  is  not  sealed.  The  town  council  had  bought 
from  Cameron  & Co.  a second-hand  rebuilt  fire-engine,  made  by  the 
plaintiff,  the  Waterous  Engine  Company.  The  price  was  $2,000, 
payable  $750  down  and  the  balance  in  5 equal  yearly  instalments, 
each  bearing  interest,  for  which  instalments  this  and  4 other  notes 
were  given.  Cameron  & Co.  were  selling  agents  for  the  Waterous 
Engine  Company,  but  it  is  said,  and  the  learned  trial  Judge  finds, 
that  the  engine  belonged  to  Cameron  & Co.,  and  in  this  sale  the 
latter  were  acting  for  themselves.  The  town  council  subsequently 
became  dissatisfied  with  the  purchase,  alleging  that  the  engine  was 
not  up  to  warranty,  and  refused  to  pay  the  notes. 

Cameron  & Co.,  before  November,  1919,  pledged  the  5 notes  and 
5 others  with  the  Standard  Bank  ‘of  Canada  as  collateral  security 
for  an  indebtedness,  and  specially  endorsed  this  note  to  the  bank. 

On  the  7th  November,  1919,  before  the  note  matured,  an  agree- 
ment was  made  between  Cameron  & Co.  and  the  Waterous  Engine 
Company,  reciting  that  the  former  were  indebted  to  the  latter,  who 
desired  security,  and  that  the  Standard  Bank  held  this  and  9 other 
rotes,  $7,500  in  all,  as  security  for  Cameron  & Co.’s  indebtedness  of 
about  $2,500,  and  thereby  Cameron  & Co.  assigned  to  the  Waterous 
Engine  Company  all  their  interest  in  9 of  the  notes,  including 
this  one,  and  agreed  that  if  the  tenth  note,  made  by  another  muni- 
cipality, which  was  for  $2,550,  were  paid  at  its  maturity  on  the 
ISth  December,  1919,  that  money  should  be  applied  in  paying  the 
bank’s  claim,  and  that  the  AVaterons  Engine  Company  would  then 
be  entitled  to  the  nine  notes. 

Of  this  assignment  the  Waterous  Engine  Company  notified  the 
bank  by  letter  of  the  10th  November,  1919.  The  $2,550  note  was 
not  paid  at  its  maturity,  and  subsequently  the  Waterous  Engine 
Company  paid  the  bank’s  claim,  then  $1,876.31,  and  took  over  the 
notes,  and  this  note  now  sued  on  was  specially  endorsed  to  the 
ATaterous  Engine  Company  by  the  bank  without  recourse. 

By  this  assignment  of  Cameron  & Co.’s  interest  it  could  not  be 
said  that  the  plaintiff  company  became  endorsee  for  value  or  more 
than  a mere  assignee  of  Cameron  & Co.’s  rights,  and  if  the  subse- 
quent payment  by  the  plaintiff  company  to  the  bank  had  been 
thereby  undertaken  by  the  plaintiff  company  it  might  well  be  that 
it  could  not  claim  to  inherit  the  rights  of  the  bank  or  any  but 
Cameron  & Co.’s  rights. 

But  the  plaintiff  company  did  voluntarily  pay  to  the  bank  the 
$1,876.31  so  as  to  acquire  the  bank’s  interest;  and,  having  done  so, 
the  plaintiff  company  is,  I think,  clearly  entitled  to  stand  in  the 
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same  position  as  the  bank  as  holder  for  value  before  maturity  with- 
out notice — if  that  was  the  bank’s  position.  Whatever  notice  of 
the  transaction  as  to  the  engine  the  bank  may  in  fact  have  had 
when  it  acquired  the  note,  there  is  no  evidence  to  atfect  it  with 
any.  So  that,  even  if  the  plaintiff  company,  which  acquired  the 
note  after  its  maturity,  were  affected  with  any  notice  of  objection 
to  the  note,  it  is  entitled  to  the  benefit  of  the  better  title  of  the 
bank,  if  better  it  was.  There  remains,  however,  the  question  of  the 
validity  of  the  note. 

The  Municipal  Act  of  Ontario,  R.S.O.  1914,  ch.  192,  provides 
in  sec.  289  that,  except  where  otherwise  provided  by  that  or  any 
other  Act,  a municipal  corporation  shall  not  incur  a debt  the 
payment  whereof  is  not  provided  for  in  the  estimates  of  the  current 
year  unless  a by-law  therefor  is  passed  with  the  assent  of  the  electors, 
but  this  is  not  (subsec.  2 {i)  ) to  apply  to  a town  by-law  for  pur- 
chasing fire-engines  under  sec.  407  (1),  nor  to  certain  other  by- 
laws for  raising  or  borrowing  moneys  for  certain  specified  purposes 
here  immaterial.  Section  407,  subsec.  1,  authorises  by-laws  for 
purchasing  fire-engines  at  a cost  not  over  $5,000,  and  the  issue 
of  debentures  therefor  payable  in  not  over  10  yearly  equal  instal- 
meuts  of  principal  and  interest;  and  para,  {a)  of  subsec.  1 of  that 
section  makes  assent  of  the  electors  unnecessary  if  the  by-law  is 
passed  by  a two-thirds  vote  of  all  the  members  of  the  council.  It 
is  admitted  that  no  by-law  was  passed  and  no  assent  of  the  electors 
to  the  purchase  of  the  fire-engine  was  obtained.  Thus  the  note 
did  not  comply  with  sec.  407,  and  the  debt  it  represented  was  con- 
sequently forbidden  by  sec.  289,  while  sec.  249  requires  that^ 
except  where  otherwise  provided,  the  powers  of  the  municipal 
council  shall  be  exercised  by  by-law.  In  numerous  places  in  the 
Act  municipal  corporations  are  authorised  to  borrow  and  raise- 
money  and  to  incur  debts  and  issue  debentures  therefor.  Nowhere 
in  the  Act  is  there  express  authority  to  make  promissory  notes  or 
bills  of  exchange,  even  payable  within  the  current  year ; but,  by 
sec.  318,  they  are  not  to  make  or  give  any  bond,  bill,  note,  debenture, 
or  other  undertaking  for  payment  of  an  amount  less  than  $100,*^ 
and  any  such  instrument  shall  be  void.  I do  not  think  this  gen- 
eral prohibition  impliedly  authorises  promissory  notes  for  over 
$100.  Any  right  or  power  to  issue  promissory  notes  must  depend 
on  the  law  outside  of  the  Act  and  necessarily  incident  to  the  crea- 
tion of  the  corporation  and  its  purposes.  In  the  course  of  its  busi-. 
ness  the  corporation  must  necessarily  make  purchases.  If  it  is’ 
not  bound  to  pay  cash  down,  it  should  be  able  to  promise  to  pay 
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for  what  it  buys.  If  a promise  to  pay  is  in  a certain  form  the 
Dominion  law  steps  in  and  says  that  it  becomes  a bill  of  exchange 
or  a promissory  note  and  attaches  to  it  certain  qualities  and 
characteristics. 

How  then  is  any  one  dealing  with  a municipal  corporation  or 
its  undertakings  to  know  that  the  promise  is  valid?  Section  289 
forbids  incurring  a debt  not  provided  for  in  the  estimates  of  that 
year.  Sections  297  and  298  direct  the  council  to  assess  and  levy 
by  one  or  more  by-laws  in  each  year  a sum  sufficient  to  pay  all 
debts  of  the  corporation  falling  due  within  the  year  and  the  esti- 
mated requirements  during  the  year,  and  forbids  incurring  any 
further  debt  till  the  rates  are  within  21/2  per  cent.  (See  the 
amending  Act  of  1917,  7 Geo.  Y.  ch.  42,  sec.  4.) 

As  debts  may  be  incurred  in  the  early  part  of  a year,  how  is 
the  creditor  to  be  assured  that  sec.  289  will  be  complied  with? 
Taken  literally,  sec.  289  would  prevent  incurring  a debt  at  all, 
even  payable  within  the  year,  until  the  estimates  have  provided 
for  its  paj^ment.  That  could  not  well  be  intended  to  make  a differ- 
ence between  the  early  and  the  latter  part  of  the  year.  A legiti- 
mate debt  falling  due  within  the  year  should  not  be  defeated 
because  the  council  fails  to  meet  the  requirement  of  the  Act  and 
provide  for  its  payment.  But,  as  the  council  is  to  provide  only  for 
the  debts  and  requirements  of  the  year,  sec.  289  does  appear  to 
me  to  forbid  the  incurring  of  debts  which  will  not  be  payable  within 
the  year,  and  therefore  will  not  be  provided  for  within  it.  Any  one 
accepting  a promise  of  that  kind  has  direct  notice  on  its  face  that 
it  is  invalid  unless  certain  other  facts  exist. 

The  Ontario  Act  of  1916,  6 Geo.  V.  ch.  35,  sec.  6,  amending  the 
Companies  Act  by  adding  sec.  210,  which  gives  every  corpora- 
tion or  company  the  general  capacity  attached  by  the  common  law 
to  corporations  created  by  charter,  manifestly  does  not  apply  to 
municipal  corporations  so  as  to  give  them  those  powers  and  give 
apparent  validity  to  their  transactions. 

In  the  leading  case  of  Royal  British  Bank  v.  Turquand 
(1855-6),  5 E.  & B.  248  and  6 E.  & B.  327,  the  company's  deed 
of  settlement  provided  that  the  company  might  borrow  such  sums 
as  a resolution  of  shareholders  might  authorise,  and  it  was  said  that 
no  sufficient  resolution  had  been  passed,  yet  the  company  was  (on 
demurrer)  held- liable  on  a bond  issued  by  the  directors  for  moneys 
borrowed,  as  there  was  nothing  in  the  deed  of  settlement  to  shew 
that  the  directors  might  not  have  had  authority,  and  as  parties 
dealing  with  the  company  were  bound  to  read  the  statute  and  the 
deed  of  settlement,  but  not  bound  to  do  more,  and  the  party  reading 
the  deed  of  settlement  would  find  not  a prohibition  from  borrowing 
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but  a permission  to  do  so  on  certain  conditions,  and  finding  that  the 
authority  might  be  made  complete  by  a resolution,  he  would  have 
a right  to  infer  the  fact  of  a resolution  authorising  that  which  on 
the  face  of  the  document  appears  to  be  legitimately  done. 

Even  if  public  bodies  such  as  municipal  corporations  and  the 
inhabitants  of  these  municipalities  could  be  put  in  the  same  class 
as  companies  and  their  shareholders,  it  appears  to  me  that  here 
there  is  the  clear  distinction  that  on  the  face  of  this  note  it  was 
invalid  and  needed  proof  of  the  existence  of  some  additional  facts 
before  it  could  be  valid,  and  that  the  Standard  Bank  or  any  one 
taking  it  took  it  at  its  face  value,  which  was  its  actual  value — 
that  is,  an  invalid  undertaking — and  neither  that  bank,  nor  the 
plaintiff  company  as  holding  the  bank’s  position,  can  recover. 

I would  allow  the  appeal.  In  view,  however,  of  the  other  notes 
involved,  either  party  should  be  allowed  to  give  any  additional 
evidence  as  to  notice  or  want  of  notice  to  the  Standard  Bank  of 
any  of  the  facts  of  the  transaction. 


Hodgins,  J.A.  : — The  question  in  this  case  is  as  to  the  liability 
of  the  appellant  corporation  on  a promissory  note  given  by  it  on 
account  of  the  purchase-money  of  a fire-engine.  This  note  has 
found  its  way  into  the  hands  of  the  respondent  company,  after 
having  been  deposited  with  a chartered  bank  by  the  payees  as 
security  for  their  indebtedness.  There  was  no  municipal  by-law 
authorising  either  the  purchase  of  this  fire-engine  or  the  making 
of  the  note  sued  upon. 

Sul)ject  to  two  matters,  which  I will  refer  to  later  on,  the  case 
of  Mackay  v.  City  of  Toronto,  [1920]  A.C.  208^,  and  the  Canadian 
authority  referred  to  in  it,  seem  to  settle  the  question  that  a muni- 
cipal corporation  cannot  buy  a fire-engine  unless  the  purchase  is 
sanctioned  by  by-law.  The  judgment  in  that  case  says  (p.  213)  : — 
This  corporation  is  not  the  creature  of  charter  and  as  such 
eiidowed  with  capacity  by  the  common  law,  but  it  is  the  pure  crea- 
tion of  a statute.  It  may  be  that  the  effect  of  the  Interpretation 
Act  of  Ontario  (R.S.O.  1914,  ch.  1,  sec.  27),  which  gives  to  every 
corporation  the  power  to  contract,  makes  this  poiver  a general 
feature  of  its  statutory  equipment.  But  the  section  cannot  affect 
the  prohibition  imposed  by  the  Municipal  Act  of  the  exercise  of  its  -y; 
distinctive  powers  otherwise  than  by  by-law  under  seal.” 

The  question  now  arises  whether  the  provisions  of  6 G-eo.  Y.  ch. 
35,  sec.  6 (adding  sec.  210  to  the  Ontario  Companies  Act),  or  sec. 
47  of  the  Bills  of  Exchange  Act,  operate  so  as  to  avoid  the  effec 
of  that  decision.  The  new  sec.  210  of  the  Companies  Act  says:- 
Every  corporation  or  company  heretofore  or  hereafter  created 
. by  or  under  any  general  or  special  Act  of  this  Legislature- 
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shall,  unless  otherwise  expressW  declared  in  the  Act  or  instrument 
creating  it,  have,  and  be  deemed  from  its  creation  to  have  had, 
the  general  capacity  which  the  common  law  ordinarily  attaches 
to  corporations  created  by  charter.’^ 

Section  47  of  the  Bills  of  Exchange  Act  is  as  follows : — 

“ Capacity  to  incur  liability  as  a party  to  a bill  is  co-extensive 
with  capacity  to  contract:  Provided  that  nothing  in  this  section 
shall  enable  a corporation  to  make  itself  liable  as  drawer,  acceptor 
or  endorser,  of  a bill,  unless  it  is  competent  to  it  so  to  do  under 
the  law  for  the  time  being  in  force  relating  to  such  corporation.^’ 
The  word  “ capacity  ” is  used  in  both  of  these  sections.  In  one, 
the  capacity  is  that  which  the  common  law  ordinarily  attaches  to 
corporations  created  by  charter,  and  in  the  other  it  is  capacity  to 
incur  liability.  A company  incorporated  by  royal  charter  cannot 
set  up  that  its  contract  is  void  as  beyond  the  capacity  of  the  com- 
pany : per  Blackburn,  J.,  in  B.iclie  v.  Ashhury  Railway  Carriage  and 
Iron  Co.  (1874),  L.R.  9 Ex.  224:  and  also  per  Lord  Haldane  in 
Bonanza  Creelc  Gold  Mining  Co.  v.  The  King,  [1916]  1 A.C.  566, 
at  p.  584.  The  Ontario  statute  purports  to  give  this  plenary 
capacity  with  which  the  common  law  endows  the  chartered  com- 
pany.” 

It  is  perhaps  to  be  regretted  that  the  notion  of  the  prerogative 
right  to  create  corporations  by  royal  charter  and  its  consequences 
was  introduced  into  Canadian  company  law. 

But,  as  it  has  been,  there  is  some  necessity  for  ascertaining 
exactly  what  is  the  meaning  of  capacity,”  so  as  to  get  a clear 
idea  as  to  how  far  the  quality  denoted  by  that  expression  implies 
authority,  without  more,  to  do  acts  and  incur  liabilities,  or  whether 
it  is  not  really  a state  or  existence  with  only  potential  capabilities 
which  require  some  further  or  other  authority  to  prescribe  how  they 
are  to  be  brought  into  action,  and  where  they  can  be  exercised. 

It  is  comparatively  easy  to  understand  what  capacity  ” means 
as  applied  to  the  individual.  Every  man  has  capacity  to  marry; 
an  insane  man  is  incapable  of  any  legal  act.  General  restrictions 
upon  all  men  do  not  create  incapacity  in  any.  A laAV  forbidding 
marriage  Avith  a deceased  AAufe’s  sister  or  one  requiring  all  marriages 
to  be  solemnised  in  a particular  way  does  not  take  away  capacity. 
It  prevents  the  legal  exercise  of  the  capacity  in  question. 

Is,  then,  what  is  called  capacity  ” arising  out  of  the  crea- 
tion of  a legal  entity  knoAvn  as  a corporation  the  same  as  the 
capacity  of  an  individual,  and  hoAV  does  incapacity  arise?  A 
Dominion  company  Avith  capacit}^  to  hold  land  may  have  its  poAA^er 
to  do  so  governed  and  restrained  by  the  provincial  ]\rortmain  Act; 
‘‘li  the  company  can  so  acquire  and  hold  it”  (i.e.  under  license) 
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^^the  act  of  incorporation  gives  it  capacity  to  do  so:”  Colonial 
Building  and  Investment  Association  v.  Attorney-General  of  Que-' 
hec  (1883),  9 App.  Gas.  157,  166;  Great  West  Saddlery  Co.  v. 
The  King,  [1921]  2 A.C.  91. 

Lord  Haldane  in  John  Deere  Ploio  Co.  Limited  v.  Wharton, 
[1915]  A.C.  330,  at  p.  341,  speaks  of  the  status  and  corporate 
capacity  of  a Lominion  company  as  carrying  with  it  powers 
conferred  by  the  Parliament  of  Canada;”  while  in  the  Bonanza 
case,  [1916]  1 A.C.  566,  at  p.  585,  the  same  learned  jurist  makes 
the  statement  that,  although  a local  Legislature  can  create  capacity 
to  receive  certain  powers  from  others,  it  cannot  grant  those  powers 
itself.  Apparently,  in  his  view,  the  grant  of  capacity  carries  with  it, 
so  far  as  power  to  exercise  that  capacity  is  concerned,  only  that  to 
which  the  constitutional  rights  of  the  granting  authority  extend. 
Yet  it  can  constitute  what  it  cannot  endow.  This  is  an  anomaly. 
A proper  definition  of  the  term  in  question  would  clarify  the  situa- 
tion, for  it  seems  remarkable  that  a provincial  company  can  be 
invested  with  a capacity  which  must  remain  sterile  till  some  out- 
side authority  gives  it  power  to  act  outside  the  Province,  and  at 
the  same  time  the  Province  is  unable  to  attach  to  that  capacity  any 
disability  in  the  charter  which  brings  it  into  existence. 

It  is  therefore  most  necessary  to  ascertain  exactly  the  extent 
to  which  the  creating  body  is  empowered  to  determine,  in  regard 
to  provincial  objects,  whether  the  capacity  ” which  it  can  confer 
is  to  be  more  extensive  than,  or  only  co-extensive  with,  its  power 
to  impose  conditions  or  limitations  on  the  corporations  it  creates. 

The  Bonanza  case  (pp.  583  and  584)  inferentially  recognises  the 
validity  of  statutory  restrictions  as  contrasted  with  those  written  in 
the  charter.  And  the  question  then  arises,  in  view  of  the  1916  statute, 
whether  the  limitations  in  the  letters  patent  or  charter  are  to  be 
treated  as  if  they  were  such  as  the  King  has  directed  in  a royal  charter 
shall  be  observed.  These  royal  restrictions  are  treated  as  directory 
only,  and  not  as  diminishing  the  capacity  of  the  corporation  to  do 
acts  contrary  to  them.  This  view  is  founded  upon  Sutton's  Hospital 
Case  (1613),  10  Co.  Rep.  la.,  which  is  treated  as  a binding  auth- 
ority in  British  South  Africa  Co.  v.  DeBeers  Consolidated  Mines 
Limited,  [1910]  1 Ch.  354,  and  other  cases.  It  must  therefore 
be  accepted  as  settled  law,  notwithstanding  that  Lord  Coke  is 
accused  of  interpolating  his  own  ideas  into  the  judgments  which, 
he  reported.  Indeed,  an  examination  of  that  case  indicates  that 
the  decision  is  really  an  illustration  of  the  rule  that  the  Crown^ 
cannot  derogate  from  its  own  grant.  But  the  fact  that  a corpora- 
tion created  by  royal  charter  may  not  assert  that  a contract  is  void 
as  beyond  its  capacity,  merely  because  of  a condition  inserted  in 
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the  charter,  is  quite  a different  thing  from  saying  that,  granted 
plenary  capacity,  the  contract  is  valid  although  it  fails  to  comply 
with  limitations  or  forms  inserted  in  or  prescribed  by  its  letters 
patent  issued  under  the  authority  of  an  Act  of  the  local  Legislature. 
The  Act  of  1916,  which  adds  the  important  section  to  those  already 
in  the  Ontario  Joint  Stock  Companies  Act,  may,  of  course,  mean 
that  every  company  which  under  that  section  is  to  be  deemed  to 
have  the  capacity  of  a common  law  company,  does  in  fact  derive  its 
existence  and  capacity  from  the  Act  of  the  Sovereign  if  its  charter 
or  letters  patent  is  sealed  with  .the  great  seal,  or  it  may  be  con- 
strued as  endowing  with  plenary  capacity  corporations  who  derive 
their  existence  from  the  words  of  the  regulating  statute  and  are 
governed  nevertheless  by  its  provisions  and  restrictions. 

These  very  important  questions  arise  but  are  not  conclusively 
dealt  with  in  the  interesting  judgments  in  Edwards  v.  Blackmore 
(1918),  42  O.L.R.  105.  What  is  needed  is  a close  analysis 
of  the  Ontario  Joint  Stock  Companies  Act,  as  amended  in 
1916,  so  as  to  determine  whether  the  limitations  expressed  in  the 
Companies  Act  or  in  the  letters  patent  are  to  be  looked  at  as  if 
inserted  in  a common  law  charter,  or  are  limitations  to  be  regarded 
as  statutory  restrictions,  referred  to  by  Lord  Haldane  in  the 
Bonanza  case,  [1916]  1 A.C.  at  pp.  583,  584,  thus:  ^Hn  the  case  of 
a company  created  by  charter  the  doctrine  of  ultra  vires  has  no 
real  application,  in  the  absence  of  statutory  restriction  added  to 
what  is  written  in  the  charter^ 

Fortunately  this  case  does  not  need  a complete  solution  of 
these  problems.  I cannot,  as  at  present  advised,  assent  to  the  view 
that  the  section  added  in  1916  to  the  Companies  Act  was  intended 
to  include  or  did  include,  notwithstanding  its  wide  terms,  munici- 
pal corporations,  or  that,  if  it  did,  it  destroyed  the  statutory  restric- 
tions on  their  powers,  which  have  existed  for  so  long  a time  in 
Canada  and  can  continue  to  exist  consistently  with  the  most  ample 
capacity  otherwise.  I think  the  Machay  case  must  be  regarded  as 
decisive  on  this  point,  although  it  deals  with  the  Municipal  Act 
prior  to  the  statute  of  1916. 

With  regard  to  sec.  47  of  the  Bills  of  Exchange  Act,  even  if  the 
words  “ capacity  to  incur  liability  were  read  as  including  power 
to  da  so,  it  is  only  co-extensive  with  the  power  to  contract,  and  that 
power  is,  by  the  Machay  case,  said  (p.  213)  to  be  overridden  by 
the  prohibition  imposed  by  the  Municipal  Act.  Besides,  the  con- 
cluding words  of  that  section  expressly  recognise  the  disability 
created  by  statutory  restrictions.  I agree  with  my  brother  Mac- 
laren  that  there  was  no  holder  for  value  through  whom  the 
respondent  company  can  sustain  its  claim. 
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The  result  is  that,  in  my  opinion,  no  liability  was  imposed  on 
the  appellant  corporation  by  the  promissory  note  produced.  Tb.c 
appeal  should  be  allowed. 


Ferguson^  J.A. : — I think  this  appeal  turns  on  the  poAver  of  a 
municipal  corporation  to  make  the  contract  eAudenced  by  the  note 
sued  upon,  otherAAdse  than  by  or  by  virtue  of  a by-la av.  That  the 
corporation  has  capacity  or  poAver  to  make  such  a contract  is,  I 
think,  sheAvn  by  sec.  318  of  the  Municipal  Act,  R.S.O.  1914,  ch. 
192.  It  appears  well-established  that  where  the  grantor  of  the 
capacity  and  poAAW  to  do  something  imposes  terms  and  conditions 
on  hoAA^  that  poAver  shall  be  exercised,  those  terms  and  conditions 
must  be  observ^ed  or  the  poAver  has  not  been  effectiA^ely  exercised  : 
Farwell  on  PoAA^ers,  3rd  ed.,  p.  149. 

Section  249  of  the  Municipal  Act  requires  that  all  the  poAvers 
of  the  corporation  shall  be  exercised  by  by-laAA".  Mackay  v.  City  of 
Toronto  (1911-18),  39  O.L.R.  34,  43  O.L.R.  17,  [1920]  A.C. 
208,  determined  that  a by-laAv  is  an  essential  condition  precedent 
to  the  making  of  a contract  by  a municipal  corporation  except  in 
reference  to  unimportant  matters  such  as  those  mentioned  in  the 
opinion  of  Viscount  Haldane,  at  pp.  213,  214.  of  [1920]  A.C. 

It  is  conceded  that  there  was  no  by-laA\^  authorising  the  contract 
evidenced  by  the  note  sued  upon,  and  it  seems  to  folloAv  that  the 
officers  Avho  signed  the  note  on  behalf  of  the  corporation  could  not 
and  did  not  effectively  exercise  the  power  Avhich  the  Legislature 
conferred  on  the  corporation  to  contract,  and  that  therefore  the 
corporation  is  not  a party  to  the  note,  or  liable  thereon. 

I AA^ould  alloAV  the  appeal. 


Meredith^  C.J.O.  (dissenting)  : — This  is  an  appeal  by  the 
defendant  corporation  from  the  judgment  of  the  County  Court  of 
the  County  of  Brant,  dated  the  24th  November,  1921,  Avhich  aa'rs 
directed  to  be  entered  by  the  Judge  of  that  Court,  after  the  trial 
before  him,  sitting  without  a jury,  on  the  14th  October  of  that  year. 

The  action  is  brought  upon  a promissory  note  for  $250,  dated 
the  16th  November,  1918,  made  l)y  the  appellant,  payable  to  the 
order  of  Hugh  Cameron  & Co.,  one  year  after  date^  with  interest 
at  the  rate  of  6 per  cent,  per  annum. 

The  note  was  discounted  by  the  payees  Avith  the  Standard  Bank 
of  Canada,  to  Avhich  it  Avas  endorsed,  and  the  respondent  is  tlie 
holder  of  it,  claiming  by  endorsement  from  the  bank. 

The  note  Avas  given  for  part  of  the  purchase-price  of  a fin 
engine  sold  by  the  iiayees  of  the  note  to  the  appellant.  The  price 
Avas  $2,000,  and  it  Avas  to  be  paid  $750  in  cash  and  the  balance  in' 
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promissory  notes  extending  over  a period  of  five  years  together  with 
bank  rate  of  interest. 

No  by-law  was  passed  Avith  the  assent  of  the  electors  authorising 
the  incurring  of  this  liability,  and  the  incurring  of  the  debt 
Avas  therefore  in  direct  contravention  of  sec.  289  (1)  of  the 
Municipal  Act. 

It  is  contended  by  the  appellant  that  the  respondent  is  therefore 
imt  entitled  to  recover,  even  though  it  sliould  be  held  to  be  a 
holder  in  due  course,  or  to  be  entitled  to  a like  position  by  reason 
of  its  haAung  deriA^ed  title  to  the  note  from  a holder  in  due  course. 

It  is  not  open  to  question,  I think,  that  neither  the  bank  nor 
the  respondent  had  actual  notice  of  the  Avant  of  authority  to  incur 
the  debt  for  part  of  AAdiich  the  note  AA^as  given,  and  the  question  to 
be  decided  is,  AAEether  or  not  the  respondent  is  affected  Avith  notice 
of  the  Avant  of  that  authority. 

Counsel  for  the  respondent  contended  that  that  question  should 
be  ansAvered  in  the  negative,  relying  on  the  proAusions  of  sec.  47 
of  the  Bills  of  Exchange  Act  (set  out  by  Hodgixs,  J.A.,  supra). 

This  section,  as  I understand  it,  does  not  alter  the  law  as  it 
had  been  previously  settled  by  decided  cases,  or  enlarge  the  powers 
of  corporations  to  incur  the  liability  Avith  Avhich  the  section  deals. 

Whether  or  not  a corporation  had  power  to  make  promissory 
notes  and  draw  bills  of  exchange  depended  upon  AAEether  that 
poAver  was  conferred  upon  it  by  its  Act  or  instrument  of  incorpora- 
tion or  Avas  to  be  implied- from  the  nature  of  its  objects. 

It  Avill  suffice  to  refer  to  tAvo  cases  which  state  the  rule  and 
exemplify  the  application  of  it.  The  first  of  these  is  Bateman  v. 
Mid-Wales  Railway  Co.  (1866),  L.K.  1 C.P.  499.  The  defendant 
Avas  a railway  company,  and  it  Avas  held  that  it  Avas  not  competent 
tor  a railway  company,  incorporated  in  the  usual  AA^ay  for  formation 
and  working  of  a raihvay,  to  draAv,  accejtt,  or  endorse  bills  of 
exchange. 

The  other  case  is  In  re  Peruvian  Raihvay s Co.  (1867),  L.E.  2 
Ch.  617,  in  Avhich  it  Avas  held  that  the  company  had  that  power. 
The  authority  of  the  Mid-Wales  case  was  not  impugned,  but  the 
conclusion  Avhich  Avas  reached  proceeded  on  the  ground  that  by  its 
memorandum  of  association  it  was  provided  that  in  order  to  the 
attainment  of  the  main  object  of  the  company  they  may  do,  either 
in  the  United  Kingdom,  or  Peru,  or  elseAvhere,  AAdiatsoever  they 
from  time  to  time  think  incidental  or  conducive  thereto.^’ 

That  a municipal  corporation  has  authority  to  make  promissory 
notes,  I have  no  doubt. 

That  it  possesses  that  power  is  recognised  by  see.  318  of  the 
Municipal  Act,  Avhich  provides  that  it  shall  not  make  a promissory 
note  for  less  than  $100. 
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The  question  whether  the  bank  was  put  upon  inquiry  as  to  the 
authority  of  the  appellant  to  incur  the  debt  for  part  of  which  the 
[•romissory  note  sued  on  was  given  presents  more  difficulty.  It 
the  principle  of  the  decision  in  Broughton  v.  Manchester  and  Sal- 
ford Water  Worths  Co.  (1819),  3 B.  & Aid.  1,  applies,  the  ques- 
tion must  be  answered  in  the  affirmative.  In  that  case  the  com- 
pany was  sued  as  acceptor  of  a bill  of  exchange  for  £200,  payable 
three  months  from  date,  of  which  the  plaintiffs  were 
endorsees.  By  the  Act  by  which  the  Bank  of  England  was 
established  (1742,  15  Geo.  II.  ch.  13)  it  was  provided  (sec. 
5 ) that  it  shall  not  be  lawful  for  any  body  politic  or 
corporate  whatsoever,  erected  or  to  be  erected,  or  for  any  other 
persons  whatsoever,  united  or  to  be  united  in  covenants  or  part- 
nership, exceeding  the  number  of  six  persons  ...  to  borrow, 
owe,  or  take  up,  any  sum  or  sums  of  money  on  their  bills  or  notes 
payable  at  demand,  or  at  any  less  time  than  six  months  from  the 
l)orrowing.’^  The  ratio  decidendi  was,  as  expressed  by  Holroyd,  J., 
that  the  effect  of  the  legislation  was  not  to  make  the  bill  void,  and 
therefore  if  the  violation  did  not  appear  on  the  face  of  the  instru- 
ment, and  the  person  taking  it  was  ignorant  that  it  was  made  in 
contravention  of  the  statute,  it  would  be  an  available  security  in 
his  hands;  but  in  the  case  at  bar  it  appeared  on  the  face  of  the 
instrument  that  the  defendant  was  a corporation,  and  therefore  the 
plaintiff  receiving  it  must  know  it  to  be  the  acceptance  of  a cor- 
poration prohibited  from  owing  money  on  such  a bill. 

A case  of  Wigan  v.  Foivler  (1816),  1 Stark.  459,  was  relied  on 
by  the  appellant,  but  that  case  was  distinguished  because,  although 
the  note  was  drawn  by  one  of  the  seven  defendants,  who  were  co- 
})artners,  there  was  nothing  on  the  face  of  it  to  shew  that  it  was 
the  note  of  a partnership  consisting  of  more  than  six  persons  and 
therefore  nothing  to  shew  that  it  came  within  the  statutory  pro- 
hibition. 

It  cannot  be  said  in  the  case  with  which  we  have  to  deal  that 
tile  making  of  such  a contract  as  was  entered  into,  or  the  giving 
of  the  note,  came  within  such  a proliibition  as  15  Geo.  II.  ch.  13 
contained.  The  prohibition  in  the  Municipal  Act  is  not  against 
making  a contract,  but  against  making  it  without  the  assent  of  the 
electors,  and  the  question  is,  was  it  the  duty  of  the  bank  to  ascer- 
tain whether  or  not  that  assent  had  been  given? 

Mr.  Robertson  cited,  in  support  of  his  contention  that  that 
duty  rested  on  the  bank,  Fitzgerald  v.  Molsons  Bank  (1898),  29 
O.R.  105.  In  that  case  a village  corporation  borrowed  from  the 
bank  $6,000,  under  the  authority  of  a by-law  passed  under  the 
power  conferred  by  sec.  413  of  the  Municipal  Act,  55  Viet.  ch. 
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42,  as  amended  by  sec.  10  of  56  Viet.  ch.  35,  to  meet  current 
I expenditure  until  such  time  as  the  taxes  levied  therefor  could  be 

j collected.  The  taxes  for  the  year  were  much  less  than  the  sum 

borrowed.  The  bank  sued  the  corporation  and  recovered  judgment, 
and  the  action  was  brought  by  ratepayers  to  restrain  the  enforce- 
ment of  the  judgment. 

The  action  was  tried  before  Rose,  J.,  who  dismissed  it  on  the 
ground  that  the  exemption  from  the  duty  of  inquiry  which  sec. 
413  contains,  extended  to  the  amount  authorised  to  be  borrowed, 
though  it  exceeded  the  amount  of  the  taxes  for  the  year.  His 
decision  was  reversed  by  a Divisional  Court  consisting  of  Armour, 
C.J.,  and  Street,  J.,  the  reasons  for  judgment  being  written  by  the 
latter. 

The  conclusion  of  the  Court  was  based  upon  a consideration  of 
the  result  of  the  construction  given  to  the  legislation  by  the  trial 
Judge,  which  it  was  said  would  be  that  a council  might  pledge  the 
i credit  of  the  corporation  for  amounts  much  greater  than  the  sec- 
i tion  was  intended  to  authorise  and  that  the  provisions  confining 
j the  expenditures  of  each  council  to  the  taxes  levied  each  year, 
: unless  otherwise  specifically  authorised,  would  to  a large  extent 

I cease  to  be  a safeguard. 

I It  is  unnecessary  to  consider  whether  the  Divisional  Court  came 
; to  the  right  conclusion,  for  the  case  is,  I think,  clearly  distinguish- 
able. There  the  question  arose  between  the  lender  and  the  cor- 
poration, and  the  rights  of  a holder  for  value  of  the  corporation's 
note  endorsed  by  the  lender  to  him  did  not  come  in  question. 

The  respondent  relied  upon  the  well-established  rule  that  a 
person  dealing  with  a corporation  is  bound  to  read  the  statute  ami 
the  deed  of  settlement,  but  is  not  bound  to  do  more. 

Of  the  numerous  cases  which  might  be  mentioned  in  support  of 
that  proposition  it  will  suffice  to  refer  to  Agar  v.  Athermum  Life- 
Assurance  Society  (1858),  3 C.B.N.S.  725.  The  directors  had 
power  to  borrow  but  only  with  the  consent  of  an  extraordinary 
general  meeting  of  shareholders.  They  borrowed  by  issuing  deben- 
tures sealed  with  the  seal  of  the  company  and  signed  by  two  of 
themselves,  and  it  was  held  that  the  debentures  were  binding  on  the 
compau}^,  although  no  such  authority  to  borrow  had  been  conferred 
by  a general  meeting  as  was  contemplated  by  the  company’s  deed 
of  settlement.  I am  unable  to  see  any  difference  between  such  a 
restriction  imposed  by  statute  and  one  provided  for  by  a deed 
of  settlement,  and  my  conclusion  therefore  is  that  the  bank,  assum- 
ing it  to  have  been  a holder  in  due  course  of  the  note  sued  on,  is 
not  affected  by  the  non-observance  of  the  provision  of  the  Muni- 
cipal Act  to  which  I have  referred. 
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My  conclusion,  as  I have  said,  is  based  on  the  assuni])tion  that 
the  bank  was  a holder  in  cine  course.  It  was  stated  upon  the 
argument  that  there  was  no  proof  of  that  or  of  the  endorsement 
to  the  respondent,  and  leave  was  given  to  the  respondent  to  adduce 
evidence  as  to  these  matters  which  should  be  taken  before  a mem- 
ber of  this  Court.  If,  when  the  further  evidence  has  been  taken, 
anything  develops  which  makes  it  necessary  that  the  case  be  again 
s^ioken  to,  it  may  be  spoken  to  wdien  the  further  evidence  has  been 
transcribed. 

Subject  to  what  I have  just  said,  the  appeal  should  be  dis- 
missed with  costs. 

The  question  upon  which  we  have  had  to  pass  is  one  of  great 
general  importance,  and  therefore  if  the  appellant  desires  it  I 
would  give  leave  to  appeal  to  the  Supreme  Court  of  Canada.^' 

Appeal  allowed  (Meredith,  C.J.O. , dissenting). 

♦The  plaintiff  company  did  not  appeal. 


[APPELLATE  DIVISION.] 

United  States  oe  America  v.  Motor  Trucks  Limited. 

Contract — Supjily  of  Munitions  for  United  States  Army — Termination  of 
Contract — Settlement  Agreement  — Effect  of — Compensation  — Mis- 
take— Remedy — Rescission — Title  to  Land  and  Buildings — In  whom 
Vested — Acquisition  l)y  Foreign  State  of  Land  in  Ontario. 

In  1918  a Canadian  company  contracted  to  manufacture  250,000  shells 
for  the  United  States  Government  at  $25  per  shell,  the  company  to 
provide  the  facilities  necessary  for  the  performance  of  the  contract. 
Provision  was  made  for  the  termination  of  the  contract  at  the  close  of 
the  war,  the  Government  agreeing  to  reimhurse  the  company,  on  a 
defined  basis,  for  cost  of  additional  facilities  necessary,  should 
cancellation  occur  before  delivery  of  any  or  all  of  the  shells,  and 
also  to  pay  such  additional  sums  as  might  fairly  and  justly  com- 
pensate for  labour  and  service  rendered  under  the  contract.  The 
company  purchased  additional  land  upon  which  to  erect  necessary 
increased  plant,  and  this  was  included  in  the  facilities.  The  contract 
was  terminated  before  any  shells  were  delivered,  reimbursement  being 
awarded  the  company  for  lands,  buildings,  and  services,  which  it 
accepted,  as  set  out  in  an  agreement  of  settlement.  That  agreement 
did  not  provide  that  the  new  lands  and  buildings  should  belong  to 
the  United  States  Government. 

The  United  States  Government  claimed  the  lands  and  buildings 
as  having  passed  to  it  under  this  agreement,  but  the  company 
declined  to  convey,  on  the  ground  that  under  the  original  contract 
the  increased  facilities  provided  belonged  to  it,  the  settlement  agree- 
ment providing  for  reimbursement  in  accordance  with  the  contract 
and  not  altering  the  rights  of  the  parties  thereto:  — 

Held  (Meredith,  C.J.O.,  dissenting),  that  the  settlement  agreement  was 
in  satisfaction  of  all  claims  arising  out  of  the  original  contract,  but  in 
no  sense  an  abandonment  of  the  rights  which  the  contract  conferred, 
and  the  land  did  not  pass  to  the  United  States  Government. 
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Per  Maclaren  and  Hodgins,  JJ.A.  : — The  cost  of  the  lands  and  build- 
ings was  to  be  allowed  under  the  original  contract,  and  no  more  was 
given  under  the  settlement  agreement.  A mutual  mistake  had 
arisen  as  to  the  rights  of  the  parties  under  the  original  contract; 
the  remedy  was  by  rescission;  but  rescission  could  not  be  declared, 
because  the  parties  could  not  be  restored  to  their  original  positions; 
and,  if  rescission  were  possible,  it  would  only  relegate  the  parties  to 
their  rights  under  the  original  contract,  which  would  produce  the 
results  set  out  in  the  settlement  agreement. 

Review  of  the  authorities. 

Per  Magee,  J.A.; — Had  the  company  been  allowed  to  complete  its  con- 
tract, it  would  have  owned  the  lands  and  buildings;  and,  since  the 
lands  were  intended  to  be  included  in  the  “ increased  facilities,”  the 
company  had  received  only  that  to  which  it  was  entitled,  and  should 
retain  the  lands. 

Per  Ferguson,  J.A.: — Under  the  original  contract  the  company  was 
entitled  to  receive  from  the  United  States  the  cost  of  the  lands  and 
buildings,  retaining  the  title  therein.  The  negotiations  which 
resulted  in  the  settlement  agreement  were  pursued  under  a mutual 
mistake  as  to  the  respective  rights  of  the  parties  to  the  contract. 
Had  not  the  United  States  Governmment  fulfilled  its  part  of  the 
contract,  the  action  could  not  have  been  brought  in  our  Courts. 

Per  Meredith,  C.J.O.  (dissenting)  : — The  settlement  agreement  took 
the  place  of  the  original  contract;  and,  upon  acceptance  and  pay- 
ment of  the  compensation,  the  lands  and  buildings  became  the  pro- 
perty of  the  United  States. 

Semhle,  that  a foreign  state  may  acquire  land  in  this  Province  by 
directing  conveyance  to  some  person  nominated  by  it  for  that  pur- 
pose, in  the  same  manner  as  an  alien  individual  may  acquire  land. 

An  appeal  by  the  defendant  company  from  the  judgment  of 
Kelly,  J.,  noted  20  O.W.N.  519. 

The  action  was  brought  by  the  United  States  of  America  and 
Sidney  S.  Underwood,  acting  by  direction  of  the  Chief  of  Ord- 
nance, United  States  Army,  and  under  authority  of  the  Secretary  of 
War  for  the  United  States  of  America,  for  the  purpose  of  obtaining  a 
declaration  that  the  defendant  company  was  trustee  of  certain  lands 
and  buildings  in  the  city  of  Brantford,  Ontario,  for  such  persons  as 
the  plaintiff  Underwood  might  direct,  pursuant  to  the  terms  of  an 
agreement  of  the  7th  October,  1919,  and  for  the  rectification  of 
schedule  A.  to  that  agreement  so  as  to  include  in  it  those  lands  and 
buildings,  and  for  a mandatory  order  upon  the  defendant  company 
to  convey  them  as  the  plaintiff  Underwood  might  direct,  or  in  the 
alternative  for  the  repayment  of  the  sums  of  $34,062.54  and  $342,- 
434,  as  paid  by  the  United  States  of  x4merica  upon  a consideration 
which  had  wholly  failed,  with  interest  and  damages  sustained  by 
reason  of  the  difference  of  exchange,  and  for  a declaration  that  the 
plaintiffs  were  entitled  to  a lien  upon  the  lands  and  buildings  for 
these  moneys. 

By  the  judgment  of  Kelly,  J.,  it  was  declared  that  the  defend- 
ant company  was  trustee  of  the  lands  and  buildings  in  question  for 
such  person  or  persons  as  the  plaintiffs  might  direct,  with  rectifi- 
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cation,  if  found  necessar}^,  of  the  schedule  to  the  agreement/^  and  S 
the  defendant  company  was  ordered  to  convey  the  lands  and  build-  ® 
ings  accordingly  and  to  pay  damages  on  the  grounds  alleged/^  and  W 
other  consequent  relief  was  also  awarded.  S 

January  30  and  31  and  February  1,  2,  and  3.  The  appeal  was  Ic 
heard  by  Meredith,  C.J.O.,  MACLAREJf,  Magee,  Hodgihs,  and  ® 
Ferguson,  JJ.A. 

TT.  N.  Tilley,  K.C.,  for  the  appellant  company. 

D.  L.  McCarthy,  K.C.,  for  the  plaintiffs,  respondents.  % 

The  arguments  of  counsel  are  summarised  in  the  reasons  for  0 
judgment  of  Ferguson,  J.A. 

April  28.  Hodgins,  J.A. : — This  case  was  argued  at  great  £ 
length,  but  when  the  facts  are  understood  they  are  not  complicated. 

The  appellant  had  a contract  with  the  United  States  Govern-  'M: 
ment  for  the  manufacture  of  shells.  It  was  entered  into  on  the 
18th  day  of  May,  1918;  and,  as  the  duration  of  the  war  was  '»• 
uncertain,  provision  was  made  in  it  for  terminating  it  upon  the 
terms  therein  stated.  fi."/ 

It  was  understood  that  the  appellant  would  have  to  add  to  its  {, 
facilities  for  manufacturing  to  a large  extent,  and  the  price  of  the 
shells,  $25,  included  $8  for  amortisation  of  the  cost  of  those  facili-  ^ 
ties.  In  other  words,  if  the  contract  had  been  completed  and  the 
shells  delivered,  the  price  of  the  shells  was  designed  to  cover  the  % 
cost  of  increasing  the  plant  to  make  it  capable  of  turning  out  the  f. 
shells.  I 

Owing  to  the  Armistice  the  contract  was  cancelled  before  any  I 
shells  were  manufactured,  but  not  until  the  appellant  had  gone  to  l 
very  considerable  expense  in  purchasing  lands,  erecting  buildings,  h'  j; 
and  procuring  machinery,  etc.  Pursuant  to  the  terms  of  the  co]i-  ’I'  I 
tract,  the  parties  came  together  for  the  purpose  of  settling  the  ¥■ 
amount  to  be  paid  by  the  United  States  Government  to  the  appel-  f 
lant.  That  Government  appointed  the  Imperial  Munitions  Board  of  - 
Canada  to  represent  them  in  connection  with  the  settlement.  They 
took  matters  up  with  the  appellant,  and,  after  certain  conferences.  [ 
during  and  between  which  information  was  gathered,  the  Imperial 
Alunitions  Board  stated  the  amount  which  should  be  allowed  to 
the  appellant.  As  a matter  of  fact,  from  a legal  standpoint,  the  ^ 
appellant,  while  it  had  a claim  against  the  respondents,  could 
not  very  well  enforce  it  in  the  Courts  of  this  country,  in  case  of  ^ i 
difference  between  them,  and  if  it  attempted  to  do  so  in  the  : 
United  States  it  appears  that  the  tribunal  there  was  so  far  behind 
in  its  work  that  the  claim  could  not  have  been  reached  for  years.  Jii' 
I mention  this,  not  because  it  was  at  any  time  contemplated  that 
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legal  proceedings  should  be  had,  but  as  a partial  explanation  of 
wh}^  the  Imperial  Munitions  Board,  after  the  conference,  pur- 
ported to  announce  the  amounts  they  would  allow,  as  if  they  were 
making  an  award.  In  fact,  they  were  only  stating  what  they  would 
recommend  the  Government  to  allow.  There  were  two  American 
officers  associated  with  the  Imperial  Munitions  Board,  as  assessors, 
who  had  to  concur  in  any  settlement,  and  they  approved  and 
assented  to  the  figures  set  by  the  Imperial  Munitions  Board.  At 
first  these  figures  were  not  accepted  by  the  appellant,  but  after- 
wards it  agreed  to  them,  and  an  agreement  of  settlement  was 
drawn  up,  to  which  a schedule  was  attached,  shewing  what  pro- 
perty would  go  to  the  United  States  on  payment  of  the  settlement 
moneys.  It  is  owing  to  an  omission,  in  that  schedule,  of  the  lands 
purchased  by  the  appellant  for  the  purposes  of  this  contract  and 
the  buildings  erected  thereon,  that  this  action  is  brought,  claiming 
reformation  so  that  the  agreement  may  express  what  is  alleged  to 
have  been  the  intention  of  the  parties,  namely,  that  on  payment  by 
the  United  States  of  the  cost  of  these  lands  and  of  the  buildings 
erected  thereon,  they  should  be  transferred  to  that  Government. 

The  answer  to  that  claim  is  practically  that  these  were 
increased  facilities  which  were  to  be  paid  for  in  any  event, 
either  in  the  price  of  the  shells,  if  the  contract  was  carried  out,  or 
allowed  as  an  increased  facility  which  was  to  be  paid  for,  not- 
withstanding the  fact  that  it  would  remain  the  property  of  the 
appellant.  The  reason  for  this  provision,  it  is  stated,  is  that  these 
facilities,  useful  for  making  shells,  would  not  be,  without  altera- 
tion, useful  for  anything  else. 

These  being  the  broad  outlines  of  the  facts,  it  seems  to  me  that 
there  are  only  two  questions  to  be  settled : — 

(1)  Does  the  original  contract  contemplate  that  lands  and 
buildings  are  to  be  treated  as  increased  facilities,  and,  if  so,  was 
the  appellant  entitled  to  retain  them,  although  it  was  paid  what  it 
had  expended  for  and  on  them  ? If  so,  then  either  a new  contract 
or  some  estoppel  should  be  shewn  to  have  intervened  in  order  to 
prevent  the  appellant  having  the  advantage  which  the  original 
contract  gave  it;  or 

(2)  If  the  original  contract  cannot  be  construed  in  that  way, 
then  is  not  the  appellant  bound  to  shew  that  the  ordinary  rule 
of  vendor  and  purchaser,  which  would  compel  it,  on  payment, 
to  transfer  the  lands  and  buildings,  does  not  apply? 

Upon  the  best  consideration  that  I can  give  to  the  evidence 
submitted  as  to  the  alleged  new  bargain  which  resulted  in  the 
settlement  agreement,  which  evidence  consists  of  what  those  con- 
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cerned  in  connection  with  the  settlement  of  the  claim  recollected,  ,i'  ^ 
it  seems  to  come  down,  in  essence,  to  an  assertion  on  the  part  of  w 
John  Craig,  acting  for  the  Imperial  Munitions  Board,  that  when 
they  paid  everything  they  took  everything.^’  This  statement  » 
was  made  after  the  figures  were  arrived  at  and  declared,  and  was  a 
compendious  way  of  stating  his  view  of  the  situation,  and  appar- 
ently was  not  based  upon  any  consideration  of  the  rights  of  the  ^ 
parties  under  the  original  contract,  but  was  rather  a conclusion 
drawn  from  the  fact  that,  as  the  respondents  were  paying  all  ^ 
that  had  been  expended  by  the  appellant  in  the  acquisition  both  B 
of  the  machinery,  lands,  buildings,  etc.,  everything  would  naturally  “ 
pass  into  the  possession  and  ownership  of  the  respondents.  On  ^ 
the  other  side,  the  evidence  of  the  appellant,  given  by  those  that  B 
were  dealing  with  the  matter,  indicates  that  it  acquiesced  in  this  JA 
view,  and  even  went  so  far  as  to  make  an  offer  to  pay  or  allow  a B 
sum  of  $139,173.27  as  the  amount  which  it  was  willing  to  give  in  H 
order  to  retain  the  land  and  buildings  in  its  ownership  and  B 
possession.  B 

This  attitude  does  not  seem  to  have  been  the  result  of  any  con-  B 
sideration  of  its  legal  rights  under  the  original  agreement,  but  B 
appears  to  have  rested  upon  the  same  assumption  that  characterised  B 
John  Craig’s  statement,  namely,  that  the  result  of  the  payment  of  B 
the  money  would  naturally  be  the  handing  over  of  all  the  assets  S 
thus  paid  for.  There  is  a singular  agreement  between  the  witnesses  m 
called  on  both  sides  that  the  terms  of  the  original  agreement  as  m 
affecting  the  question  of  ownership  of  the  lands  and  buildings,  or 
as  to  increased  facilities,  was  not  considered  or  dealt  with  in  any 
way.  Craig,  whose  statement  I Have  already  quoted,  says,  It  was  5' 
not  in  my  mind  at  all.”  So  also  say  Colonel  Stewart  and  Burns,  M-. 
and  this  is  the  evidence  of  all  those  called  for  the  appellant,  as  well. 

The  reason  for  making  the  salvage  offer,  as  given  by  Secord, 
Craig,  and  Stewart,  indicates  that  this  statement  is  correct  and 
applies  to  both  sides.  It  is  this : When  the  salvage  offer  was 

made,  the  amount  which  was  to  be  paid  was  ascertained.  It  was 
$1,653,115.05,  less  $1,015,302.55,  made  up  of  $937,000  [plus 
interest  and  exchange]  due  on  a loan  from  the  U.  S.  Government,  ■ ; 
leaving  $637,812.58  as  payable,  and  for  that  sum  the  appellant  4'^ 
was  under  the  impression  that  the  lands  and  buildings  were  to  ^ 
pass  to  the  respondents.  It  was  anxious  to  get  some  more  cash,  J 
but  thought  that,  if  it  reclaimed  for  $139,173.27  the  land  and  $ 
buildings  which  had  cost  it  $376,496.89,  Craig,  on  account  of 
a salvage  offer,  might,  on  further  consideration  in  connection  with^J 
disallowed  items,  increase  the  award  by  some  $50,000  or  $60,000. 

With  this  additional  cash  the  appellant  could  pay  off  the  loans  from|H 
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the  U.  S.  Grovernment  and  from  the  Imperial  Munitions  Board,  and 
persuade  the  bank  to  let  their  loan  stand,  in  view  of  its  owner- 
ship of  the  land  and  buildings.  This  seems  to  me  to  be  reasonable, 
as,  although  the  U.  S.  A.  were  paying  for  the  buildings  at  cost, 
they  might  have  been  willing  to  stretch  a point  and  allow  some  of 
the  items  struck  out  in  order  at  once  to  get  rid  of  land  and  build- 
ings for  which  they  had  no  use. 

It  has  been  suggested  that  it  is  incredible  that  the  directors 
of  the  appellant  company  should  have  forgotten  their  rights  in  a 
matter  involving  nearly  $400,000.  If  it  could  be  so  described, 
it  is  to  my  miiad  much  more  incredible  that  these  same  men  would 
— unless  they  were  under  some  misapprehension  or  mistake — give 
up  their  property  to  that  value  without  either  claim,  argument,  or 
consideration. 

It  is  also  to  be  observed,  as  a comment  upon  the  respondents’ 
evidence,  that  the  notes  made  by  the  Imperial  Munitions  Board  of 
their  proceedings,  upon  which  much  reliance  was  placed,  as  shew- 
ing that  they  intended  the  land  and  buildings  to  go  to  the  U.  S. 
Government,  are  not  proved  to  he  true  in  fact  by  Doyle,  the 
secretary  who  made  them,  although  he  was  available,  nor  were 
they  shewn  to  have  come  to  the  knowledge  of  the  appellant. 

Under  these  peculiar  circumstances,  the  money  allowed  by  the 
Imperial  Munitions  Board  was  paid  over  to  the  appellant  upon 
the  signing  of  a document  which  did  not,  in  fact,  include  in  its 
schedule  the  lands  and  buildings  as  part  of  the  property  trans- 
ferred; and  the  question  arises:  Have  the  respondents  the  right 

to  insist  upon  a conveyance  of  the  lands  and  buildings  or  on  a 
reformation  of  the  contract,  by  the  insertion  of  those  assets  in  the 
schedule  to  the  settlement  agreement,”  on  the  ground  that  there 
was  an  antecedent  agreement  that  they  should  have  them,  which 
the  appellant  is  estopped  from  denying,  and  that  the  written 
document  failed  to  carry  out  those  terms  ? 

It  is  important  to  remember  here  that  what  was  paid  under 
the  settlement  agreement  was  exactly  the  amount  to  which  the 
appellant  was  entitled  under  the  original  agreement,  provided 
that  that  agreement  treated  land  and  buildings  as  ‘^increased 
facilities,”  so  that  nothing  beyond  what  it  was,  in  that  event, 
properly  entitled  to,  passed  from  one  to  the  other  which  might  be 
regarded  as  paid  by  way  of  consideration  for  the  settlement,  or  as 
going  beyond  that  reimbursement  ” which,  when  fixed,  arose 
wholly  under  the  original  agreement,  construed  in  the  way  I have 
mentioned. 

If  the  parties  were  not  both  under  the  same  mistake,  and  if 
the  evidence  of  what  the  respondents  say  was  the  real  bargain  is  to 
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be  considered  notwithstanding  the  Statute  of  Frauds^  the 
respondents  must  establish  an  entirely  new  contract  to  sell  all  the 
valued  assets  irrespective  of  their  rights  under  the  original  con- 
tract. I think  the  whole  evidence  entirely  fails  to  prove  such  an 
agreement.  But,  the  Statute  of  Frauds  being  pleaded,  it  is  clear 
that  anything  that  was  done,  if  it  can  be  properly  termed  part 
performance  (and  in  this  I am  unable  to  agree),  entirely  fails  to 
satisfy  the  rule  laid  down  in  Wilson  v.  Cameron  (1914),  30  O.L.R. 
486,  and  Chaproniere  v.  Lambert,  [1917]  2 Ch.  356,  that  where 
the  acts  of  part  performance  are  equivocal  and  capable  of  being 
referred,  upon  a fair  construction  of  the  evidence,  to  another  title 
or  contract,  they  are  insufficient  to  take  the  case  out  of  the  statute. 
And  here  they  are  just  as  referable  to  the  mistaken  idea  of  the 
appellant,  or  to  the  original  contract,  as  to  the  new  alleged  bargain. 

The  exact  terms  of  the  original  agreement  become,  then,  very 
important.  In  the  pleadings  the  respondents  treat  the  settlement 
as  a new  agreement  by  which  all  claims  under  the  original  con- 
tract were  waived,  and  as  requiring  the  appellant  to  deliver  and 
convey  to  the  respondents  the  machinery,  equipment,  tools,  dies, 
small  tools,  jigs,  gauges,  office  furniture  and  fixtures,  and  the  land 
and  buildings  referred  to  in  the  claim  and  award.^’ 

It  is  to  be  observed  that  in  the  preliminary  letter  awarding 
the  contract,  provision  is  made  for  reimbursement  for  the  cost  of 
said  increased  facilities.”  This  reference  is  to  a paragraph  in  the 
letter,  reading  thus : — 

^^You  are  to  increase  your  present  manufacturing  facilities  to 
such  an  extent  as  will  enable  you  to  perform  all  the  terms  and 
conditions  of  this  order  as  herein  contained,  and  to  file  with  the 
United  States  Contracting  Officer  a schedule  of  the  kind  and  value 
of  all  increased  facilities  as  soon  as  installed.” 

The  method  of  reimbursement  is  to  be  arrived  at  by  multi- 
plying the  total  number  of  shells  cancelled  by  a unit  figure  obtained 
by  dividing  the  value  of  the  increased  facilities  by  the  total  number 
of  shells  named  in  this  contract.”  Under  the  main  contract,  this 
method  is  stipulated  for  in  regard  to  a total  cancellation,  but  it  is 
preceded  by  different  provisions  applicable  when  the  cancellation 
takes  place,  after  some  shells  have  been  manufactured. 

It  is  important  to  quote  the  whole  provision: — 

This  contract  being  necessitated  by  a state  of  war  now  exist- 
ing between  the  United  States  and  certain  foreign  countries,  it  is 
desirable  and  expedient  that  provision  be  made  for  its  termination  - 
upon  fair  and  equitable  terms  in  the  event  of  the  termination  or^.'",; 
limitation  of  the  war,  or  if  in  anticipation  thereof  or  because  of^  ■ I 
changes  in  methods  of  warfare  the  Chief  of  Ordnance  should  be.pJ 
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of  the  opinion  that  the  completion  of  this  contract  has  become 
unnecessary.  It  is  therefore  provided  that  at  any  time,  and  from 
time  to  time,  during  the  currency  of  this  contract,  the  Chief  of 
Ordnance  for  any  of  the  foregoing  reasons  may  notify  the  con- 
tractor that  any  part  or  parts  of  the  shell  herein  contracted  for 
then  remaining  to  be  delivered  shall  not  be  manufactured  or 
delivered. 

In  the  event  of  the  termination  of  this  contract  as  in  this 
article  provided  the  United  States  will  inspect  the  completed  shell 
on  hand  and  such  as  may  be  completed  within  thirty  (30) 
days  after  such  notice,  and  will  pay  to  the  contractor  the  price 
herein  fixed  for  the  shell  accepted  by  and  delivered  to  the  United 
States.  The  United  States  will  also  pay  to  the  contractor  the  cost 
of  the  component  materials  and  parts  purchased  by  the  contractor 
for  the  performance  of  this  contract  and  then  on  hand  in  an 
amount  not  exceeding  the  requirements  for  the  completion  of  this 
contract,  which  shall  be  in  accordance  with  the  specifications 
referred  to  in  schedule  1 hereto  attached,  and  also  all  costs  shewn 
by  the  contractor  to  have  been  theretofore  necessarily  expended 
and  for  wliich  payment  has  not  previously  been  made  and  all  obli- 
gations necessarily  incurred  solely  for  the  performance  of  this 
contract,  of  which  the  contractor  cannot  be  otherwise  relieved. 

It  is  understood  and  agreed  that  should  any  such  cancellation 
occur  of  the  total  of  two  hundred  and  fifty  thousand  (250,000) 
shell,  as  aforesaid,  the  contractor  will  be  entitled  to  reimbursement 
for  the  cost  of  the  increased  facilities  described,  to  the  extent  of  an 
amount  computed  by  multiplying  the  number  of  shell  cancelled 
by  a unit  figure,  obtained  by  dividing  the  cost  of  the  increased 
facilities  by  the  total  number  of  shell  named  in  this  contract, 
namely  two  hundred  and  fifty  thousand  (250,000)  shell.  This  is 
upon  the  contractor’s  representation  that,  prior  to  the  execution  of 
this  contract,  the  contractor’s  facilities  were  inadequate  for  the 
performance  of  the  contract,  and  the  contractor  agreed  to  provide 
and  erect  the  necessary  buildings,  equipment,  machinery,  tools, 
and  other  facilities  at  its  own  cost,  which  increased  facilities,  in 
addition  to  the  contractor’s  normal  facilities,  were  required  to 
enable  the  contractor  to  perform  this  contract.  The  contractor 
shall  file,  at  the  earliest-  practicable  time,  with  the  contracting 
officer,  a schedule  of  the  kind  and  cost  of  all  such  increased  facili- 
ties. To  the  above  may  be  added  such  sums  as  the  Chief  of 
Ordnance  may  deem  necessary  to  fairly  and  justly  compensate  the 
contractor  for  work,  labour  and  service  rendered  under  this 
contract. 
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Title  to  all  such  component  material  and  parts  paid  for  by 
the  United  States  under  this  article  shall,  immediately  upon  such 
payment,  vest  in  the  United  States. 

^^The  United  States  may  refuse  to  make  any  payment  or  to 
reimburse  the  contractor  for  or  on  account  of  component  material 
or  parts  intended  to  form  a part  of  the  shell  to  be  delivered  under 
this  contract,  "whether  unused  or  in  the  process  of  manufacture  or 
manufactured,  in  respect  to  the  delivery  of  which  shell  the  con- 
tractor shall  be  in  inexcusable  arrears  at  the  time  of  such  termina- 
tion.^^ 

Note : The  word  cost  is  written  in  pencil  over  the  word 

value  in  the  provision  for  dividing  the  value  by  the  total  num- 
ber of  shell,  and  the  word  value  is  struck  out. 

The  title  to  what  are  called  such  component  materials  and 
parts  is  to  pass  to  the  United  States.  The  words  component 
material  and  parts  are  those  referred  to  in  the  article  quoted  ! 
as  purchased  by  the  contractor  for  the  performance  of  the  contract 
and  then  on  hand.  These  are  to  be  paid  for.’^  There  is  also  a ; 
piovision  that  the  respondents  may  themselves  supply  the  appel- 
lant with  “ component  parts  and  materials  which  are  to  remain  i 
the  property  of  the  United  States.  The  term  reimbursement  i 

is  used  in  reference  to  the  increased  facilities  described,  and  is  in  | 

itself  a word  suggesting  not  purchase  but  indemnity.  ; 

There  are  also  some  provisions  which  may  be  looked  at  as  illus-  | 
trating  the  contrast  between  the  provision  as  to  payment  for  com- 
ponent parts  and  the  vesting  of  them  in. the  United  States,  and 
that  as  to  compensation  for  the  increased  facilities  such  as 
necessary  buildings,  equipment,  machinery,  tools  and  other  ; 
facilities.^^  By  article  IX.,  the  contractor  releases  all  right  of  lien  | 
^^upon  any  component  parts,  materials,  supplies,  and  the  like,  ; 

coming  into  its  possession  which  it  is  herein  contemplated  shall  ! 

presently  or  ultimately  become  the  property  of  the  United  States,’’  ^ | 
and  he  further  agrees  not  to  mortgage  or  pledge  them.  No  such  ' 
provision  is  applied  to  lands,  buildings,  fixed  or  movable  machinery. 

It  is  not  necessary  to  discuss  whether  the  words  increased 
facilities  ” include  the  lands  and  buildings  in  question,  for  counsel  y 
for  the  respondents  expressly  admitted  on  the  argument  that  they 
do.  Indeed,  it  would  be  hard  to  think  otherwise,  or  for  the 
respondents  to  claim  title  to  them  if  the  lands  used  for  additional 
erections  were  part  of  the  appellant’s  original  property,  and  the 
buildings  were  mere  annexes  of  or  additions  to  the  original  factory 
building  and  all  operated  from  the  same  source  of  power.  I can 
find  nothing  to  indicate  that  because  the  lands  were  separate  and 
were  purchased  subsequently  to  the  contract  and  the  buildings 
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erected  on  them,  they  were  to  be  treated  differently  from  any 
other  increased  facility  which  the  contractor  provided. 

The  U.  S.  Government  Ordnance  Department  was  fnlly  advised 
of  the  proposed  purchase  of  this  land,  approved  of  it,  and  lent  the 
appellant  $937,000  on  security  which  included  these  lands  and 
buildings. 

It  must  be  remembered  that  this  was  war  time,  and  the  need 
for  shells  so  urgent  that  almost  any  terms  were  given  to  those  able 
and  willing  to  go  into  their  manufacture.  The  machinery  and 
buildings  were,  after  shells  ceased  to  be  needed,  for  the  most  part 
useless,  and  I am  quite  unable  to  see  why  it  should  be  at  all 
unreasonable  for  the  appellant  to  retain  the  facilities  it  provided 
so  as  to  equip  its  plant  to  perform  the  work  needed,  and  to  be  paid 
the  cost  of  acquiring  them,  when  deprived  by  the  respondents  of 
the  chance  to  earn  the  profit  which  it  was  understood  would  recoup 
its  expenditure  and  yet  leave  these  facilities  on  its  hands. 

The  common  mistake  made  by  the  parties  was  that  the  respond- 
ents were  entitled  to  the  increased  facilities,  either  movable  or 
immovable,  when  they  reimbursed  the  appellant  what  it  cost  it 
to  acquire  these  facilities.  This  was  a mistake  as  to  the  legal 
rights  of  the  parties.  It  was  in  one  sense  induced  by  the  unwar- 
ranted assertion  of  Craig.  He  and  they  both,  without  much,  if 
any,  thought  of  the  legal  effect  of  the  original  agreement,  had 
assumed  that  the  buildings  and  lands  went  to  the  respondents  just 
as  did  other  assets  which  were  being  paid  for.  And  this  state  of 
mind  continued  on  both  sides  until  the  settlement  agreement  was 
signed  and  the  money  paid.  There  was,  as  the  evidence,  to  my 
mind,  unmistakably  shews,  a common  mistake  as  to  the  relative 
and  respective  rights  of  the  parties,  and  this  mistake,  however 
caused,  was  material  in  inducing  the  signing  of  the  settlement 
agreement. 

Lord  Westbury  in  Cooper  v.  Phihbs  (1867),  L.E.  2 H.L.  149, 
at  p.  170,  says : — 

If  parties  contract  under  a mutual  mistake  and  misappre- 
hension as  to  their  relative  and  respective  rights,  the  result  is  that 
the  agreement  is  liable  to  be  set  aside  as  having  proceeded  upon  a 
common  mistake.^^ 

This  is  also  the  opinion  of  Lord  Chelmsford  in  Beauchamp  v. 
Winn  (1873),  L.E.  6 H.L.  223,  at  p.  234.  See  also  Kerr  on 
Fraud  and  Mistake,  5th  ed.,  p.  496,  and  Cole  Y.  Pope  (1898),  29 
Can.  S.C.E.  291. 

The  construction  of  a contract  is  a question  of  law:  Great 

Western  Midland  Railway  of  Ireland  v.  Johnson  (1858),  6 H.L.C. 
798,  811;  Stewart  v.  Kennedy  (1890),  15  App.  Cas.  108;  Daniell 
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V.  , Sinclair  (1881),  6 App.  Gas.  181,  at  p.  190.  And  in  Kerr  on 
Frauds  and  Mistake  {ante)  it  is  treated  as  a settled  proposition 
that  a mistake  in  the  construction  of  an  instrument,  or  at  least 
of  a contract,  is  a mistake  of  law,  or  of  mixed  fact  and  law,  so  far 
as  the  question  of  relief  is  concerned. 

In  Halsbury’s  Laws  of  England,  vol.  21,  p.  16,  it  is  stated  that 
the  Court  will  grant  relief  when  the  mistake  was  due  to  ignorance, 
notwithstanding  that  the  party  alleging  the  mistake  had  the  means 
of  knowing  the  facts,  and  also  when  the  mistake  was  due  to  mis- 
conception, and  in  some  cases  where  it  was  due  to  forgetfulness: 
Bingham  v.  Bingham  (1748);  1 Ves.  Sr.  126. 

If  the  statement  of  Craig  should  be  treated  as  an  innocent, 
though  material,  misrepresentation  as  to  the  right  of  the  respond- 
ents to  take  everything  on  payment  of  the  agreed  sum,  then,  as  the 
contract  has  not  been  completely  executed  on  both  sides  (see 
Halsbury,  vol.  20,  p.  742  and  note  {n))y  the  appellant  may  rescind 
or  may  affirm.  It  does  not  desire  to  rescind  because  the  contract 
as  drawn  accords  with  its  present  position,  so  it  in  effect  affirms 
it  as  it  is.  Under  these  circumstances,  can  the  contract  be 


reformed  ? 

I am  not  able  to  see  that  the  facts,  as  I view  them,  offer  any 
foundation  for  reformation.  There  was  a mutual  mistake,  but 
that  was  a mistake  which  the  law  will  relieve  against,  and  it  is 
impossible  to  perpetuate  it  by  reforming  the  document.  Rescis- 
sion seems  to  be  the  only  possible  remedy,  in  any  aspect  of  the 
case,  to  which  the  respondents  could  be  entitled;  and,  if  so,  the 
difficulties  are  at  once  apparent. 

In  granting  relief  of  that  kind,  rescission  would,  in  the  first 
place,  mean  the  repayment  of  the  moneys  by  the  appellant  to  the 
respondents,  and  the  return  by  the  respondents  to  the  appellant  of 
the  machinery  already  handed  over. 

I am  unable  to  see  how  it  is  possible  to  make  restitutio  in 
integrum,  even  upon  the  basis  laid  down  by  Lord  Blackburn 
in  Erlanger  v.  New  Sombrero  Phosphate  Co.  (1878),  3 App. 
Cas.  128,  followed  in  Hutton  v.  Hutton,  [1917]  1 K.B.  813,  that 
rescission  will  be  allowed  by  a court 'of  equity  if  it  can  do  what  is 
practically  just,  though  it  cannot  restore  the  parties  precisely  to 
the  state  they  were  in  before  the  contract. 

This  is  not  a severable  contract. 


It  is  all  one  contract  to 
for  some  things  and  to  compensate  for  many  and  various  classesi|^ 
of  expenditure  made  by  the  appellant,  and  it  cannot  be  treated 
if  it  enabled  the  respondents  to  make  good  to  the  appellant  one 
or  two  claims  but  to  refuse  to  deal  with  the  rest.  The  appellant 
could  decline  to  allow  such  a method  of  considering  this  contract 
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to  be  adopted,  while  the  respondents  would  have  even  a more 
forcible  objection,  in  that,  if  applied,  it  would  enable  the  appellant 
to  refuse  to  deliver  some  essential  or  valuable  part  of  the  property 
to  which  the  respondents  were  entitled,  handing  over  only  what 
suited  it. 

The  tests  as  to  whether  the  contract  can  be  severed  are : the 
nature  of  the  contract,  the  property  which  is  the  subject 
of  it,  matters  known  to  both  parties,  and,  in  some  cases, 
the  subsequent  conduct  of  the  parties:  Fry  on  Specific  Perform- 
ance, 5th  ed.,  p.  404.  Here  each  of  these  elements  indicates  the 
impossibility  of  dealing  with  this  contract,  so  far  as  rescission  is 
concerned,  in  any  other  way  than  as  an  indivisible  contract. 

The  machinery  is  not  really  in  contest  here;  but,  even  if  both 
parties  were  willing  that  it  should  remain  as  settled  for,  and  that 
the  money  paid  for  it  should  not  be  repaid,  that  does  not  relieve 
the  situation.  The  difficulty  that  still  remains),  even  if  this 
partial  rescission  were  possible,  is  that  when  the  moneys  are  paid 
back  there  would  still  remain  the  claim  of  the  appellant  to 
exactly  the  same  sum  due  it  under  the  terms  of  the  original 
contract,  so  that  in  directing  a rescission  of  the  present  settle- 
ment agreement  and  restoring  the  parties  to  their  original  posi- 
tion, their  rights  would  be  just  the  same  as  they  were  before  and 
the  appellant  entitled  to  precisely  the  sum  of  money  which  it 
would,  in  that  event,  have  repaid.  Would  such  a result  be  reason- 
able or  proper  unless  it  were  plain  that  whep,  the  parties  were 
restored  to  their  original  position  the  respondents  would  be  entitled 
to  the  lands  in  question?  Everything  has  now  been  completed 
except  the  conveyance  of  these  lands  and  buildings.  The  effect  of 
rescission,  if  it  were  possible  to  grant  it  apart  from  the  circum- 
stances I have  mentioned,  could  only  be  to  relegate  the  parties  to 
their  rights  under  the  original  agreement,  and  those  rights  would 
produce  exactly  the  results  set  out  in  the  settlement  document 
already  signed. 

There  are  other  conditions  here  that  present  great  difficulty  in 
considering  whether  it  is  possible  to  restore  the  parties  to  such  a 
position  as  to  do  justice  as  between  them.  The  provisions  of  the 
contract  were  specifically  for  payment  here  for  the  shells,  which 
were  to  be  delivered  f.o.b.  Brantford,  and  inferentially  for  such 
amounts  as  would  be  payable  on  cancellation.  If  the  parties  were 
left  to  their  rights  after  rescission,  and  the  appellant  compelled 
to  pay  back  the  moneys  it  had  received,  which  would  be  proper 
on  granting  this  relief,  then  the  venue,  so  to  speak,  would  be 
changed,  and  the  appellant  would  be  compelled  to  collect  through 
the  slow  process  of  a claim  against  the  United  States  and  to  pursue 
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it  in  Washington,  and  against  a Government  confronted  with  a 
demand  regarded  by  it  as  unfair.  This  would  not  be  to  restore  the 
parties  to  their  original  position  in  fact.  When  the  settlement 
was  in  process  here,  the  appellant  had  possession  of  all  its 
assets,  and  had  also  a contractor  willing  and  anxious  to  settle  up  its 
contract  in  this  Province,  and  with  assets  here,  whereas  now  the 
position  would  be  that  of  endeavouring  to  litigate  with  a foreign 
state,  only  liable  to  be  sued  within  its  own  territorial  limits,  and 
with  its  own  consent,  with  all  the  disadvantages  and  the  delay 
admittedly  incident  to  that  situation.  There  is  the  further  fact 
that  the  respondents  might  feel  entitled  to  revert  to  the  term  of 
the  contract,  which  might — I do  not  put  it  more  strongly — leave 
the  appellant  entirely  at  the  mercy  of  the  Chief  of  Ordnance  or 
his  representative.  It  would  seem  to  be  the  course  of  justice  to 
avoid  such  circuity  of  action,  with  all  the  practical  embarrassments 
I have  mentioned. 

I have  no  doubt  that  we  have  the  power,  whether  we  reform  the 
agreement  or  rescind  it,  to  compel  the  respondents  under . the 
circumstances  to  submit  to  such  terms  as  are  just,  seeing  that  they 
are  parties  seeking  relief  in  this  Court:  Foote  on  Private  Interna- 
tional Jurisprudence,  4th  ed.,  p.  162;  Westlake’s  Private  Interna- 
tional Law,  5th  ed..  p.  274  ; United  States  of  America  v.  Prioleau 
(1865),  2 H.  & M.  559;  United  States  of  America  v.  AIcRae 
(1867),  L.E.  4 Eq.  327,  L.R.  3 Ch.  79. 

But  no  relief  which  Avould  put  the  appellant  in  the  position  I 
have  outlined  should  be  granted.  Under  the  circumstances,  the 
extent  of  the  relief  should  be  to  direct  that  if  rescission  were 
granted  the  appellant  should  credit  upon  its  claim  against  the 
respondents  the  amount  already  paid  to  it. 

There  is,  perhaps,  a more  serious  question  underlying  all  this. 
The  respondents  are  a National  Government,  and  cannot  in  law  be 
made  liable  in  Court  in  any  effective  way  on  the  original  contract: 
see  Nelson’s  Cases  on  Private  and  International  Law,  pp.  404,  405; 
Foote,  4th  ed.,  pp.  152,  153;  Westlake,  5th  ed.,  p.  270,  pp.  191, 
192;  and  South  African  Republic  v.  La  Compagnie  Franco-Beige 
du  Chemin  de  Fer  du  Nord,  [1898]  1 Ch.  190;  Halsbury,  vol.  1,  pp. 
18  and  19. 

AVhile  the  U.  S.  Government  has  in  this  action  submitted  its 
rights  to  this  Court,  it  may  not  be  willing  so  to  do  if,  after  rescis- 
sion, it  is  again  sued  here  by  the  appellant  to  enforce  its  rights, 
unaffected  by  what  was  done,  and  by  the  impeached  settlement. 
So  that  it  is  in  this  aspect  impossible  to  restore  the  status  quo 
as  between  the  parties.  Nor  can  they  be  put  into  ^^  as  good  a posi- 
tion as  before,”  which  Roche,  J.,  in  Compagnie  Chemin  de  Fer 
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Paris^Orleans  v.  Leeston  Shipping  Co.  Limited  (1919),  36  Times 
L.R.  68,  gives  as  the  meaning  of  restitutio  in  integrum,  at  least 
in  principle. 

It  appears,  as  well,  that  the  respondents  insisted  npon  the 
delivery  of  the  machinery  under  the  agreement  as  it  stood,  and 
after  they  knew  of  the.  appellant’s  contention.  This  is  shewn  by 
comparing  the  date  of  the  letter  from  the  solicitor,  the  15th  No- 
vember, 1919,  with  the  date  of  the  issue  of  the  writ  claiming 
delivery  of  the  machinery,  etc.,  the  22nd  January,  1920.  See 
Glasgow  and  South  Western  Railway  Co.  v.  Boyd  & Forrest, 
[1915]  A.C.  526.  In  this  respect  they  have  affirmed  the  contract 
as  it  stood. 

I do  not  regard  as  serious  the  other  difficulty,  namely,  that  a 
foreign  power  cannot  hold  lands  in  Canada.  One  Underwood  is  a 
party  plaintiff,  and,  if  necessary,  the  lands  and  premises  could  be 
vested  in  him,  leaving  it  to  the  Government  of  the  Dominion  to 
raise  any  question  which  the  circumstances  give  rise  to. 

The  result  of  my  conclusions  is,  that  there  was  a mutual  mis- 
take as  to  the  rights  of  the  parties  under  the  original  contract, 
relief  against  which  is  not  by  reformation,  but  only  by  rescinding 
the  contract;  that  this  cannot  be  done,  because  the  parties  cannot 
be  restored  substantially  to  ’the  same  position  as  they  were  in 
before  the  settlement  agreement  was  arrived  at,  and  because  the 
respondents  have  affirmed  it  in  its  present  shape,  after  clear 
knowledge  of  the  appellant’s  position.  I also  think  that,  as  the 
agreement  is  in  the  same  terms  as,  in  my  opinion,  it  ought  to  be 
if  the  mistake  had  not  been  made,  and  because  it  is  impossible  for 
the  appellant  to  sue  the  respondents  here  or  without  their  consent 
in  the  United  States,  relief  could  only  be  given  consistently  with 
putting  the  appellant  in  as  good  a position  as  to  its  rights  here 
as  it  was  before,  such  as  I have  indicated,  which  would  in  the 
end  mean  leaving  things  as  they  are. 

I am  conscious  that  my  view  of  the  whole  case  is  contrary  to 
that  taken  by  the  learned  trial  Judge,  but  his  conclusions  are 
largely  based  on  his  view  of  the  rights  of  the  parties  as  affected  by 
the  settlement  contract.  Flowing  from  that,  he  treats  the  appel- 
lant as  making  a claim  not  justified  either  in  morals  or  law.  I 
differ  from  his  original  premiss,  and  for  this  reason  feel  unable 
to  accept  the  deductions  to  which,  under  other  circumstances,  I 
should  be  disposed  to  pay  the  greatest  respect.  His  view  is  that 
the  whole  basis  of  settlement  originally  provided  for  was  changed, 
and  it  was  proceeded  with  “ upon  the  hypothesis  and  understand- 
ing of  all  parties,  concerned  ” that  what  the  respondents  were  to 
pay  was  to  be  in  full  payment  and  satisfaction  . . . for  all 
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the  assets,  chattels,  lands  and  buildings  enumerated  and  claimed 
for  in  the  claim  as  filed.^’  This  seems  to  be  founded  on  several 
circumstances,  namely,  that  the  lands  and  buildings  were  pur- 
chased and  erected  out  of  moneys  advanced  by  the  respondents; 
that  the  Imperial  Munitions  Board  and  assessors  were  substituted 
in  settling  the  claim  for  the  Chief  of  Ordnance;  that  it  was  a 
condition  precedent  to  payment  that  all  claims  under  the  original 
contract  were  to  be  and  were  waived ; and  that  the  award  ” was 
generous  in  its  allowances  for  the  land  and  buildings.  The  state- 
ment that  the  respondents  advanced  money  out  of  which  the 
appellant  purchased  the  land  and  erected  the  buildings  is  no 
doubt  true,  hut  in  no  way  alters  their  rights  under  the  original 
contract.  The  intervention  of  the  Imperial  Munitions  Board, 
with  two  American  assessors,  is  probably  within  the  terms  of  the 
contract.  Under  article  XIY.,  where  the  words  Chief  of 
Ordnance  are  used  (and  it  is  that  officer  who,  under  article  XIII., 
is  to  determine  all  doubts  and  disputes  under  the  contract),  it 
includes  the  acting  chief  " or  any  person  who  is  accredited  as  his 
duly  authorised  agent.^’  This  was  the  position  occupied  by  Mr. 
Craig  and  those  who  acted  with  him. 

With  regard  to  the  fact  that  the  original  contract  was  super- 
seded by  the  settlement  agreement,  and  that  all  claims  arising  out 
of  the  original  contract  and  all  profits  lost  by  its  termination  were 
satisfied  by  the  settlement,  this  is  only  the  legal  consequence  flow- 
ing from  that  settlement.  It  is  in  no  way  an  abandonment  of 
those  rights  upon  which  the  claims  are  based,  but  on  the  contrary 
is  their  satisfaction. 


This,  and  what  is  called  the  generosity  in  the  award,  so  far  as 
they  have  any  legal  effect,  do  not  together  amount,  in  my  judg- 
ment, to  any  legal  consideration  which  would  make  the  agreement 
such  a new  bargain  as  would  support  the  contention  which  seems  to 
have  found  favour  with  the  learned  trial  Judge.  Generosity,  in 
the  usual  sense  of  the  word,  is  not  to  be  found  in  the  dealings 
between  the  parties.  No  instance  of  it  was  pointed  out  on  the 
argument,  though  asked  for.  So  far  as  the  land  and  buildings  are 
concerned,  it  was  the  cost  of  their  acquisition  and  erection  that 
was  to  be  allowed,  and  that  was  all  that  was  given.  It  was  proved 
by  vouchers,  and  no  reason  for  reducing  it  was  found.  But  the 
settlement  agreement  dealt  only  with  the  existing  situation,  which 
was  that  the  contract  had  been  terminated  and  that  the  profits 
on  the  shells,  which,  if  manufactured,  would  have  paid  for  theso 
lands  and  buildings,  was  to  be  forgone,  and  the  moneys  to  be  paid 
were  to  settle  all  claims  under  the  original  contract.  This  import 
no  new  consideration  and  cannot  support  the  argument  that  the 
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appellant  got  something  to  which  the  original  contract  did  not 
entitle  it,  or  that  the  respondents  gave  up  anything  beyond  what 
they  were  liable  to  pay. 

I would  allow  the  appeal  and  dismiss  the  action. 

Maclaken^  J.A.^  agreed  with  Hodgins^  J.A. 

'Magee^  J.A. If  Courts  were  at  liberty  to  act  as  benevolent 
arbitrators  and  to  award  moneys  or  property  irrespective  of  the 
acts  and  contracts  of  parties,  the  plaintiffs  here  might  have  strong 
claims  to  some  relief  in  this  action.  Unfortunately  for  the  plain- 
tiffs, they  must,  as  I venture  to  think,  be  bound  by  their  own 
wording  of  the  undisputed  contract,  antecedent  to  the  alleged 
settlement  on  which  they  base  their  claim  to  the  agreement  which 
they  seek  to  have  reformed. 

[The  learned  Judge  then  set  nut  the  facts,  and  proceeded :] 

The  agreement  bears  internal  evidence,  e.g.,  in  articles  XII. 
and  XVI.,  of  having  been  prepared  or  intended  to  folloAv  one  pre- 
pared for  use  in  the  United  States.  And  it  is  convenient  here  to 
note  that  the  clause  for  reimbursement  of  cost  of  increased  facilities, 
Avhile  only  referring  to  cancellation  of  the  total  of  250,000  shells, 
1 Avas  manifestly  intended  by  its  proportional  clause,  which  would 
otherwise  be  unnecessary,  to  apply  to  cancellation  of  the  whole 
before  or  after  part  delivery  of  shells. 

The  effect  of  it  all  appears  to  be  that  a contractor  would  neces- 
sarily disarrange  and  disorganise  his  business,  and  for  this  unusual 
purpose  provide  increased  facilities,  and  if  the  contract  Avere  com- 
pleted he  would  make  a good  profit  and  have  for  himself  the 
increased  facilities  for  which  he  had  paid,  whatever  they  would  then 
be  worth  to  him;  hut  the  contract  might  be  cancelled  Avhen  all  or 
part  of  the  shells  were  still  undelivered,  and  if  so  he  would  be  paid 
only  for  those,  if  any,  delivered,  and  his  outlay  for  material  and 
parts  provided  and  his  expenses  and  liability  incurred,  and  would  be 
reimbursed  all  or  a proportion  of  the  cost  of  the  increased  facili- 
ties and  might  be  allowed  by  the  Chief  of  Ordnance  something  for 
Avork,  labour,  and  services  rendered;  but,  for  the  loss  of  the  large 
contract  for  which  he  had  disorganised  his  business,  he  would  get 
not  a dollar  more. 

The  plaintiffs  say  that  they  Avere  to  take  the  increased  facilities 
for  which  the}^  were  to  reimburse  the  contractor.  If  so,  it  was 
truly  a huge  gamble  into  which  the  contractor  entered;  a clear 
case  of  “ double  or  quits.^^  The  defendant  company,  on  the  other 
hand,  says  that  it  was  to  be  reimbursed  its  outlay  for  increased 
facilities  so  far  as  they  had  not  been  beneficial  to  it  by  perform- 
ance of  the  contract,  and  keep  those  facilities,  and  that  was  the 
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App.  Div.  only  compensation  it  would  have  for  its  trouble  and  loss  of  profit,  H 
19^  great  or  small. 

The  dispute  here  is  wholly  as  to  the  ownership  of  the  land  and  r,; 

Stat^of  buildings  provided  as  increased  facilities.  It  is  quite  evident  that  h, 
America  the  clause  relating  to  them  was  not  carefully  thought  out,  or  that  t 
Motor  willing  to  take  large  chances.  It  is  not  disputed 

LmiTED  intended  to  apply  in  the  case  of  cancellation  after 

* part  delivery  of  shells,  as  well  as  before  delivery  of  any.  Both 

Magee,  J.A.  sides  also  not  only  admit  but  assert  before  this  Court  and  claim 
that  the  new  lands,  as  well  as  the  new  buildings,  were  to  be  deemed 
increased  facilities,^’  though  the  agreement  itself  only  specific- 
ally mentions  buildings,  equipment,  machinery,  tools,  and  facilities. 
Look  for  a moment  at  the  possible  results.  Let  us  assume  the 
contract  to  be,  as  both  sides  looked  on  it,  for  250,000  shells,  the 
second  half  of  it  only  waiting  a vote  of  Congress — ^but,  whether 
125,000  or  250,000,  there  are  the  same  anomalies.  The  contrac- 
tor might  expend  $250,000  on  buildings  on  the  land  already  owned 
by  him — perhaps  wholly  or  in  part  separate  buildings  or  extensions, 
lateral  or  upward.  If  the  contract  were  cancelled  when  one-fifth 
of  the  shells  were  still  to  be  delivered,  he  would  be  reimbursed 
$50,000 : if  when  four-fifths  were  undelivered,  he  would  receive 
$200,000 ; if  when  none  delivered,  $250,000.  Is  it  conceivable  that, 
either  upon  paying  $50,000  or  $200,000,  the  United  States  was 
intended  to  own  the  buildings  or  four-fifths  or  one-fifth  of  them  ! 
and  be  at  liberty  to  force  partition  or  sale  or  removal  of  any  part 
or  parts  and  not  only  deprive  the  contractor  of  any  future  profits, 
but  in  effect  bring  to  the  hammer  or  wreck  his  pre-existing  factory 
and  business.  Such  an  idea,  I venture  to  say,  never  entered  t]ie 
minds  of  any  of  the  parties  concerned.  It  certainly  could  not  be 
intended  that  the  United  States  would,  after  reimbursing  the  con- 
tractor, be  in  turn  reimbursed  by  him  by  reason  of  its  having 
a claim  upon  or  in  respect  of  his  property.  No  such  meaning  is,  I 
think,  conveyed  by  the  word  reimburse.”  If  then  it  would  be 
unreasonable  and  beyond  the  contemplation  of  any  one  in  the  case 
of  $50,000,  or  $200,000,  must  it  not  also  be  so  in  the  case  of  the 
whole  $250,000  ? The  word  does  not  change  its  signification  accord-  ^ : 
ing  to  the  amount.  Does  its  meaning  become  altered  because,  L ji 
instead  of  having  the  increased  facilities  on  its  own  land,  the  con-  ■M-. 
tractor  finds  it  necessary  to  provide  other  land  as  part  of  them  ? 1 '% ' 
cannot  think  that  it  does.  And,  if  the  United  States  would  not,  by  ^ 
reimbursing  the  contractor  for  building  as  it  might  have  done  on 
its  own  land,  become  owner  of  that  building,  on  what  principle 
can  it  be  said  that  the  contractor  must  give  up  to  the  United  States 
that  for  which  it  is  reimbursed,  because,  instead  of  being  all.|B 
buildings,  part  of  it  is  land? 


LII.] 


ONTAEIO  LAW  EEPOETS. 


279 


To  hold  that  by  reimbursing  the  outlay  for  either  buildings  or 
land  the  United  States  was  to  become  the  owner  of  such  buildings 
or  land,  is  to  put  those  items  on  a level  with  the  other  component 
materials  and  parts  the  cost  of  which  was  to  be  paid  by  the  United 
States  to  the  contractor,  and  this  in  spite  of  the  fact  that,  though 
there  is  express  provision  for  each  component  material  and  parts 
on  such  payment  vesting  in  the  United  States,  there  is  entire 
absence  of  any  such  provision  for  the  buildings  or  land.  It  is  also 
of  some  though  less  significance  that,  while  the  contractor*  is  bound 
not  to  mortgage  or  incumber  the  material  which  may  become  the 
property  of  the  United  States,  there  is  no  such  restriction  on  the 
land  or  the  buildings  which  the  plaintiffs  claim  also  as  their 
property. 

It  would  seem,  if  the  parties  thought  seriously  of  the  increased 
facilities  clause,  that  the  reimbursement  was  to  take  the  place  of 
compensation  for  loss  of  profit,  and  the  United  States  was  willing 
to  pay  a chance  sum  proportioned  to  the  unexpired  part  of  the  con- 
tract, though  taking  the  risk  of  it  being  a portion  of  a large  or 
small  sum,  while  the  company  was  willing  to  take  the  risk  of  chance 
compensation  thereby,  when  perhaps  cancellation  might  take  place 
before  more  than  useless  foundations  or  perhaps  no  improvements 
at  all  were  to  be  paid  for  them. 

Whatever  was  the  intention,  the  contract  is  not  here  questioned 
as  being  binding  or  as  a subject  for  reformation,  and  I am  unable 
to  conclude  that,  as  it  stands  and  except  in  so  far  as  the  parties 
expressly  or  impliedly  agreed,  it  gave  the  plaintiffs  any  right  to 
take  the  increased  facilities  for  which  the  company  was  to  be 
reimbursed  its  outlay. 

In  connection  with  the  contract  itself,  evidence  has  been  given 
of  a preliminary  letter  dated  three  days  earlier,  that  is,  the  15th 
May,  1918,  from  the  plaintiffs^  Ordnance  Department  to  the  com- 
pany, informing  it  that  the  Department  was  preparing  an  order 
for  the  defendant  company  for  the  125,000  shells,  and  intended  to 
place  an  additional  order  for  an  equal  amount,  and  adding  that  a 
plant  facilities  clause  was  being  inserted,  stating  that  in  case  of 
cancellation  the  total  number  of  shells,  250,000,  was  to  be  divided 
into  the  total  amount  of  the  company’s  expenditure,  and  “ this  will 
establish  a pro  rata  price  per  shell,  which  price  you  will  receive 
against  the  total  number  of  shells  cancelled.”  This  surely  meant 
that  the  intention  was  that  the  reimbursement  was  to  be  made  as 
compensation  for  loss  of  profits. 

Of  the  same  date  as  the  contract,  the  18th  May,  1918,  was 
another  letter  (or  order)  from  the  same  Ordnance  Department  to 
the  defendant  company,  for  machining  125,000  shells,  which,  inter 
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alia,  said,  “ You  are  to  increase  yonr  facilities  to  such  an  extent  as 
will  enable  you  to  perform  all  the  terms  and  to  file  ...  a 
schedule  of  the  kind  and  value  of  all  increased  facilities  as  soon 
as  installed  . . . The  price  to  be  paid  you  is  $25  each.  . . . 
However,  in  the  event  of  the  cancellation  of  this  contract  through 
no  fault  of  yours,  prior  to  the  complete  performance  of  same, 
you  shall  be  entitled  to  reimbursement  for  the  cost  of  said  increased 
facilities  as  hereinbefore  described,  to  the  extent  of  an  amount 
computed  by  multiplying  the  total  number  of  shells  cancelled  by  a 
unit  figure  obtained  by  dividing  the  value  of  the  increased  facili- 
ties by  the  total  number  of  shells  named  in  the  contract.  Upon 
payment  of  this  sum,  title  to  all  removable  equipment  of  an 
equivalent  value  (based  upon  the  value  ...  in  schedule  . . . 
filed)  shall  vest  in  the  United  States  with  privilege  of  removal 
within  one  year  thereafter  . . . It  is  understood  that  the  terms 

and  conditions  of  this  order  will  be  expressed  in  a formal  con- 
tract to  be  entered  into  ...  as  soon  as  the  same  can  be  pre- 
pared ...  If  you  accept  this  order  kindly  wire  this  office  to 
that  effect  ‘and  endorse  and  return  the  enclosed  copy.^^  Here  again 
is  evident  the  intention  that  the  reimbursement  was  to  make  up  for 
the  cancellation,  with  no  intention  that  it  was  to  give  any  interest 
in  either  land  or  buildings;  but  it  does  mention  a limitation  on  the 
reimbursement,  to  the  effect,  as  I read  it — that  the  United  States 
would  be  entitled  to  take  out  of  the  increased  facilities  computed 
such  of  them  as  were  removable  equipment  to  the  extent  of  the 
amount  paid  as  reimbursement.  That  is,  that  if  $50,000  were  paid 
as  reimbursement  some  removable  equipment  valued  up  to  that  sum 
would  belong  to  the  United  States.  This  might  create  uncertainty 
as  to  which  particular  articles  might  be  taken,  if  only  part  could 
be  taken,  but  that  does  not  concern  us.  In  effect,  as  I read  the 
letter,  it  meant,  We  will  reimburse  you  the  cost  of  all  your 
increased  facilities  or  an  ascertained  proportion  of  their  cost  based 
on  the  profits  we  have  deprived  you  of,  but  if  they  include  any 
removable  equipment  we  will  take  away  all  or  some  of  that  up 
to  the  amount  we  pay  you  and  you  may  keep  the  rest  and  cry  quits 
on  your  lost  contract.”  I do  not  think  that  the  words  removable 
equipment  ” can,  by  any  reasonable  stretch  of  interpretation,  be 
read  to  include  either  land  or  buildings.  Whatever  the  letter  meant, 
however,  that  clause  was  not  embodied  in  the  formal  contract  which 
it  stipulated  for,  and  as  it  is  previous  to  and  would  be  inconsistent 
with  the  terms  of  the  contract,  it  could  not,  I think,  be  looked  at  as 
a collateral  agreement.  As  there  is  no  claim  to  reform  the  contract 
itself,  it  must  in  this  litigation  be  taken  as  it  is.  But,  even  if  the 
, terms  of  the  letter  were  binding  and  to  be  engrafted  on  this  con- 
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tract  or  run  with  it,  I do  not  understand  that  any  removable  equip- 
ment is  actually  in  question  or  that  the  defendant  company  has 
refused  or  would  refuse  to  allow  its  removal.  But,  whether  that 
be  so  or  not,  the  letter,  in  stipulating  for  the  acquisition  of  an 
interest  in  some  items  of  increased  facilities,  is  strong  proof  that 
no  right  was  intended  to  be  acquired  in  the  other  items  of  land  and 
buildings. 

Throughout  all,  it  must  be  borne  in  mind  that  if  the  company 
had  been  allowed  to  complete  its  contract  it  would  unquestionably 
have  owned  its  increased  facilities,  whether  land,  buildings,  machin- 
ery, or  plant,  and  for  any  unnecessary  or  ultimately  useless  outlay 
thereon  would  have  been  compensated  by  its  profits.  If  the  com- 
. pany  is  deprived  of  the  profits  or  a part  of  them,  it  should  require 
clear  proof  to  interfere  with  its  undoubted  ownership  of  these 
facilities,  when  the  reimbursement  is  so  manifestly  based  upon  and 
to  make  up  for  its  loss  of  profit.  I do  not  find  any  authority  for 
here  construing  the  word  reimburse  ” as  in  effect  meaning  “ pur- 
chase or  lend.^^ 

I am  then  of  opinion  that,  had  there  been  nothing  further,  the 
United  States,  upon  cancelling  the  contract,  was  bound  to  pay  the 
company  the  four  classes  of  sums  it  called  for,  and  was  not  entitled 
to  any  of  the  classes  of  property  except  those  specially  mentioned, 
which  did  not  include  land  or  buildings  or  the  mere  improvements 
thereon.  But  that  does  not  end  the  matter. 

The  Armistice  happily  arrived,  and  late  in  November,  1918,  the 
United  States  cancelled  the  contract  before  any  shells  had  been 
delivered.  Then,  some  months  later,  the  two  parties  sat  down  to 
settle  according  to  the  contract.  The  United  States  had  entrusted 
its  interests  to  the  Imperial  Munitions  Board  in  Canada,  assisted 
by  some  of  its  own  officers.  The  company’s  directors  and  officers 
looked  after  its  rights.  There  was  nothing  in  the  shape  of  an  arbi- 
tration or  new  agreement.  In  fact  the  instruction  from  the  United 
States  to  its  officers  and  the  Munitions  Board  were  that  the  shell 
contract  must  be  strictly  adhered  to,  and  no  authority  was  given 
to  make  any  allowances  or  enter  into  any  agreement  not  called  for 
by  it.  According  to  the  letter  of  instructions  of  the  6th  March, 
1917,  to  the  Board  from  the  Ordnance  Department  at  Washing- 
ton, the  Board,  unless  otherwise  specially  directed,  was  not  to 
execute  any  contract  on  behalf  of  the  Ordnance  Department,  but 
it  was  desired,  as  agent  of  that  Department,  to  negotiate  and 
arrange  details  incident  to  the  placing  of  contracts,  adjust  all 
disputes  and  claims  arising  thereunder  . . . and  in  general 
act  as  agent  of  the  Department  in  all  matters.  That  letter  was 
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referred  to  as  still  in  force  in  another  of  the  23rd  December,  1918, 
as  to  claims  in  Canada  whereby  the  Board  was  to  act  as  agent  of 
the  Ordnance  Department  for  the  settlement  of  all  claims,  to  be 
assisted  by  two  American  assessors,  and  it  was  stated  (in  clause  4)  : 
“ The  Board  and  assessors  shall  be  governed  by  the  terms  of  the 
contract  or  order  in  each  case,  with  the  proviso  that  such  discre- 
tionary powers  as  the  contract  may  vest  in  the  Chief  of  Ordnance 
or  contracting  officers  shall  be  held  to  vest  in  the  Board  and  the 
assessors/'’  and  (in  danse  7)  subject  to  the  provisions  of  clause 
4,  the  awards  of  the  Board  and  the  assessors  will  be  accepted  by  the 
Ordnance  Department  as  final,'’^  and  (in  clause  9)  in  special  cases 
the  Board  might  submit  the  advisability  of  allowing  the  contract 
to  be  completed  but  they  could  not  make  any  agreement  therefor 
without  express  instructions. 

The  powers  of  the  United  States  representatives  in  this  settle- 
ment were  therefore  strictly  limited;  and,  even  if  they  thought  it 
advisable  for  the  United  States  to  acquire  any  of  this  company’s 
lands  or  any  interest  therein,  they  had  no  authority  whatever  to 
do  so,  and  they  could  not  agree  to  pay  any  sum  or  make  any  allow- 
ance beyond  what  each  contract  called  for. 

The  company  put  before  these  agents  of  the  United  States  a 
claim,  dated  the  13th  May,  1919,  in  a form  prescribed  by  the  lat- 
ter, amounting  in  all  to  $1,950,804.65,  and  later  a supplement- 
ary claim.  This  claim  for  $1,950,804.55  was  in  a form  pre- 
scribed by  the  Ordnance  Department.  Under  the  heading  of 
Increased  Facilities,”  that  sum  included,  inter  alia,  $50,161.03 
for  indirect  materials,”  $805,654.70  for  machinery,  equipment, 
procured  solely  for  this  contract,”  claims  for  other  compen- 
sation in  respect  of  ‘ffiands  and  improvements  $34,062.54,”  and 
buildings  $342,434.35,”  with  administrative,  supervisory,  etc., 
expenses,  $405,793.87,”  continuing  expense,  January  to  May, 
1919,  $47,899.52,  interest  $43,023.91  ” and  10%  on  expenditures 
— special  compensation  for  services  rendered,  $177,345.86.”  With 
the  claim  were  more  detailed  items  under  the  various  sub-headings. 

With  subsequent  additions,  the  company’s  claims  amounted  to 
$2,005,129.75,  and,  after  inquiries,  meetings,  negotiations,  and  cor- 
respondence, the  amount  to  be  allowed  it  was  arrived  at  or  found  ” 
in  the  so-called  award”  as  $1,653,115.13,  which  included  the 
two  sums  already  mentioned  as  claimed  in  respect  of  lands  and' 
improvements”  and  buildings.”  The  item  of  $405,793.87  forj 
administrative,  supervisory,  etc.,  expenses  ” was  cut  down  to^ 
$143,991.65,  and  instead  of  $177,345.86  as  special  compensatiorO 
for  services  rendered  a sum  of  $103,378.44  was  allowed  as  " com| 
pensation  for  services  rendered.”  There  were  of  course  other  reduc-! 
tions  in  various  items. 
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Throughout  the  adjustment  it  is  to  be  noted  that  the  company 
was  not  to  get  a dollar  for  anything  but  its  actual  outlay,  past  or 
. future,  with  the  exception  of  the  items  of  compensation  for  ser- 
vices,^^  which  of  course  were  wholly  past,  and  were  in  effect  largely 
direct  outlay  for  services  of  its  staff  and  directors  and  working  of 
its  plant. 

The  contract  had  provided  that  it  should  be  allowed  for  services 
which  would  be  past  services — but,  except  that  allowance  which 
the  company  was  entitled  to,  it  does  not  appear  that  the  agents 
of  the  United  States  allowed  or  had  power  to  allow  anything  what- 
ever except  reim.bursement,^^  or  that  they  varied  or  intended  to 
vary  or  had  power  to  vary  the  pre-existing  agreement  of  the  parties. 
The  same  amount  of  money  was  found  to  be  due  to  the  company 
whether  the  land  and  improvements  and  buildings  would  belong  to 
the  United  States  or  to  the  company,  so  far  as  the  evidence  discloses, 
and  it  does  not  appear  that  any  greater  sum  was  allowed  to  the 
company  as  compensation  for  services  or  any  compassionate  allow- 
I ance  made  to  it  because  it  would  be  losing  its  new  land  and  build- 
j ings  as  well  as  its  contract. 

I However,  during  the  adjustment  of  the  accounts,  it  would 
i appear  that,  both  by  the  representatives  of  the  United  States  and 
I by  those  of  the  company,  it  was  assumed  that  the  land  and  build- 
I ings  for  which  the  company  was  being  reimbursed  as  increased  facili- 
I ties  would  belong  to  the  United,  States  when  the  disbursements 
were  so  paid  by  the  latter;  and,  in  their  report  to  the  Ordnance 
Department  of  the  amount  arrived  at,  the  Munitions  Board  and 
their  assistants  stated  that  the  same  would  so  belong.  It  is  not 
clear,  however,  that  that  report,  or  at  all  events  that  part  of  it,  was 
ever  seen  by  any  of  the  representatives  of  the  company,  and  I 
would  conclude  from  the  evidence  that  it  was  not  seen,  at  all 
events  in  the  sense  of  being  observed. 

The  president,  managing  director,  and  secretary  of  the  company 
did,  however,  sign  a form  referring  to  the  award  as  final  and  as 
dated  the  22nd  October,  1919,  and  as  being  accepted.’^  A settle- 
ment contract  was  also  drawn  up  for  the  United  States,  bearing- 
date  the  7th  October,  1919,  and  expressed  to  be  made  between  the 
company  and  the  United  States,  whereby,  after  reciting  the  con- 
tract and  that  it  was  in  the  public  interest  (of  the  United  States) 
to  terminate  it,  and  that  the  company  was  willing  to  accept  its 
termination  and  forgo  profits  therefrom,  and  accept  ^^this  con- 
tract in  lieu  ’’  of  the  original  contract  and  all  claims  thereout,  the 
parties  agreed  that  ( 1 ) This  contract  supersedes  and  takes  the 
place  of  said  original  contract,  which  is  hereby  terminated,  and  the 
contractor  hereby  releases  and  discharges  the  United  States  from 
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App.  Div.  .all  claims  arising  out  of  the  original  contract  or  the  termination 
thereof  . . . and  (3)  ‘^^the  United  States  shall  forthwith  pay 

to  the  contractor  and  the  contractor  agrees  to  accept  the  sum  of- 

S?ATO^op  $^37,812.58  (U.S.  funds)  in  full  and  final  compensation  for 
America  articles  or  work  delivered,  services  rendered,  and  services,  expendi- 
Motor  tures,  and  obligations  incurred  by  the  contractor  under  the  original 
Trucks  contract,  and  in  full  satisfaction  of  any  and  all  claims  . . . 

* growing  out  of  or  incidental  to  said  original  contract:  . . . 

Magee,  J.A.  and  such  payment  when  made  shall  constitute  a complete  settlement  . 

of  every  question  or  claim  . . . pertaining  to  or  growing  out 

of  the  original  contract;^’  and  (4)  title  to  all  property  specified  in 
schedule  A hereto  annexed  and  made  part  hereof  shall  vest  in  the 
United  States  immediately  upon  the  execution  of  this  agreement.” 
Then  followed  clauses  whereby  the  contractor  undertook  for 
good  title  to  the  property  and  authority  to  assign  and  transfer  and 
freedom  from  incumbrances  and  that  all  such  property  should  be 
kept  separate  and  apart  from  property  belonging  to  the  contractor 
and  cared  for  and  marked  for  execution  for  registration  of  bills  of 
sale,  conveyance,  or  assurances;  and,  finally,  notwithstanding  this 
agreement,  the  United  States  reserved  all  right  under  the  original 
contract  to  recover  any  payments  improperly  or  erroneously  made 
or  for  defects  in  articles  or  work  done  which,  might  thereafter 
appear. 

The  schedule  A to  that  settlement  agreement  did  not  mention 
the  land  or  buildings  noAv  claimed  by  the  United  States — so  that 
the  settlement  agreement  itself  gives  the  plaintiffs  no  right  lo  j 
them.  If  the  schedule  had  included  them,  the  company  would,  in 
my  opinion,  have  been  entitled  to  relief  in  regard  to  them  as  being 
contrary  to  the  original  agreement,  which  was  intended  to  be  strictly 
carried  out.  It  is,  however,  the  plaintiffs  who  now  seek  to  reform 
that  settlement  agreement  into  what  would  be,  as  I think,  an 
unwarranted  shape,  because  of  an  alleged  assent  by  the  company^® 
officers  to  a claim,  during  the  fixing  of  the  amounts  payable,  to  be 
awarded  property  which  could  not  have  been  awarded  to  it  as  of 
right,  and  for  which,  so  far  as  the  evidence  shews,  no  considera-  j 
tion  Avhatever  was  paid.  If  any  such  alleged  assent  to  its  claim  ' 
was  given,  it  was  at  most  inadvertent  acquiescence,  by  which  the-  I 
United  States  was  not  prejudiced  or  led  to  change  its  position  in  I 
any  respect,  and  cannot  create  any  right  to  disturb  the  formal  and ' | 
proper  document  which  alone  the  company  by  its  representatives  “ J 
became  party  to.  The  mere  fact,  if  it  be  a fact,  that  the  company  f 
woke  up  late  to  the  assertion  of  its  rights,  should  not  deprive  it 
its  rights. 
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Were  it  not  for  the  attiude  taken  by  the  United  States  on  the 
settlement  of  the  accounts,  and  at  the  trial  of  this  action  and 
before  this  Court,  I should  have  thought  that  it  was  entitled  to 
be  relieved  from  payment  of  the  cost  of  the  land  acquired  by  the 
•company. 

If  the  company  had  built  upon  the  land  it  already  owned,  the 
United  States  could  not  have  been  expected  to  pay  for  the  land  the 
new  buildings  would  occupy.  Similarly  I do  not  think  it  should 
have  been  called  upon  to  pay  for  new  land  acquired  for  those  build- 
iijgs,  and  I would  have  been  of  opinion  that  all  that  was  intended 
was  that  those  new  lands  were  recognised  as  lands  of  the  company 
upon  which  the  new  buildings  to  be  approved  by  the  Ordnance 
Department  might  be  erected,  but  with  no  increase  of  liability  upon 
the  United  States  because  of  being  new  land,  beyond  what  the 
liability  would  be  if  already  the  company’s  property.  The  agree- 
ment, as  I have  already  said,  makes  no  mention  of  land,  and  T 
! should  not  have  thought  the  company  entitled  to  reimbursement 
{ for  its  cost.  But  both  sides  assert  that  land  was  intended  to  be  cov- 

1 ered  as  increased  facilities;  and,  in  the  face  of  such  view  of  the 

i actual  intention  taken  by  both  sides,  I do  not  see  that  this  Court 

can  interfere  to  enforce  what  I may  think  to  have  been  the  actual 
intent  or  to  give  the  plaintiffs  relief  for  a sum  which  they  admit 
and  assert  they  were  bound  to  pay,  whatever  the  consequences  of 
paAmient  might  be. 

For  these  reasons,  I would  allow  the  appeal  and  dismiss  the 
action,  with  costs  here  and  below. 
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Ferguson^  J.A.  : — (After  stating  the  effect  of  the  judgment  of 
Ihe  trial  Judge)  : — The  appellant  contends: — 

(1)  That  there  was  no  such  agreement  as  is  alleged. 

(2)  That,  if  there  was,  it  was  the  result  of  mistake  and  should 
not  be  specifically  enforced. 

(3)  That  there  was  no  consideration  for  the  agreement,  or  such 
an  inadequate  consideration  as  would  prevent  specific  performance. 

(4)  That,  because  the  plaintiffs  could  not  have  been  sued  on 
the  agreement,  it  lacked  mutuality. 

(5)  That  the  agreement  could  not  be  enforced  because  the 
plaintiffs  could  not  hold  lands  in  this  Province. 

(6)  That  the  agreement  alleged  was  not  in  writing,  as  required 
by  the  Statute  of  Frauds,  and  could  not  be  proved. 

(7)  That  the  Court  will  not  rectify  a written  agreement  and 
order  its  performance  as  amended;  but,  if  of  opinion  that  a mis- 
take has  been  made  and  that  the  agreement  as  written  does  not 
express  or  contain  the  whole  agreement,  will  give  the  plaintiff  the 
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option  of  enforcing  the  agreement  as  written  or  of  rescinding  the 
agreement. 

(8)  That,  after  the  mistake  alleged  was  discovered,  the  plain- 
titfs  elected  not  to  rescind. 

The  respondents  contend: — 

(1)  That  the  agreement  alleged  is  established. 

(2)  That  there  was  no  mistake,  or,  if  any  mistake,  it  was  a 
mistake  of  law  and  not  of  fact — and  not  mutual. 

(3)  That  there  was  valuable  and  adequate  consideration. 

(4)  That,  the  plaintiffs  having  fully  performed  their  part  of 
the  agreement,  the  plea  of  want  of  mutuality  cannot  be  supported. 

(5)  That  the  plaintiffs  do  not  seek  to  have  the  lands  conveyed 
to  themselves,  but  to  a nominee  or  trustee,  and  that  in  any  event 
only  the  Crown  can  object  to  their  taking  or  holding  lands. 

(6)  That  there  were  acts  of  part  performance  sufficient  to  meet 
the  plea  of  the  Statute  of  Frauds. 

(7)  That,  if  there  was  no  new  agreement,  the  plaintiffs  are 
entitled  to  the  lands  and  buildings  under  the  terms  of  the  agree- 
ment of  the  18th  May,  1918. 

The  appellant’s  contention  that  during  the  negotiations  its  repre- 
sentatives forgot  and  had  not  present  to  their  minds  the  appellant’s 
right  to  the  land  and  buildings  under  the  agreement  of  the  18th 
May,  1918,  must,  I think,  be  accepted  as  well-founded.  It  is  con- 
sistent with  not  only  the  evidence  and  actions  of  its  representatives, 
but  is  also  in  accord  and  consistent  with  the  evidence  and  conduct  of 
those  who  were  negotiating  the  settlement  on  behalf  of  the  respond- 
ents. If,  on  the  wording  of  the  agreement  of  the  18th  May,  the 
appellant  was  entitled  to  be  paid  the  cost  of  the  land  and  buildings, 
and  to  retain  the  title  thereto,  it  is  clear  that  the  award  gives  it 
nothing  as  consideration  for  transferring  the  title  in  the  land 
and  buildings,  and  by  the  judgment  appealed  from  the  respondents 
are  receiving  from  the  appellant  land  and  buildings  worth  from 
$139,000  to  $400,000,  without  having  given  or  being  obligated  to 
give  any  consideration  for  the  transfer. 

A careful  perusal  of  the  contract  of  the  18th  May,  1918,  in  the 
light  of  the  circumstances  disclosed  by  the  evidence  and  the  cor- 
respondence, has  led  me  to  the  conclusion  that,  according  to  the  ' 
wording  of  that  agreement,  the  appellant  was  entitled  to  receive^ 
from  the  respondents  the  cost  of  the  land  and  buildings  and  to"^‘ 
retain  the  title  thereto.  The  evidence  is  that,  throughout  the 
negotiations  leading  up  to  the  settlement  and  down  to  the  13th 
November,  all  parties  to  the  settlement  acted  and  negotiated  oh 
the  erroneous  assumption  that  on  being  paid  the  cost  of  the  land- 
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and  buildings^  the  respondents  would,  as  a necessary  result  of  such 
payment,  be  entitled  to  a conveyance  of  the  land  and  buildings. 

On  my  reading  of  the  evidence,  there  never  was  in  the  minds 
of  the  respondents’  agents  an  intention  to  pay  the  appellant,  in 
respect  of  the  lands  and  buildings,  anything  other  or  more  than  the 
contract  of  the  18th  May  obligated  the  respondents  to  pay ; that,  I 
think,  was  the  limit  of  the  authority  of  the  respondents’  agents ; they 
did  not  intend  to  exceed  their  authority,  and  consequently  never 
contracted  or  intended  to  contract  to  purchase  the  lands  and  build- 
ings. Also,  there  never  was  in  the  mind  of  the  appellant’s  agents 
an  intention  to  sell  the  lands  and  buildings.  The  respondents’ 
agents  assumed  and  asserted  that,  on  payment  of  the  cost  of  the 
land  and  buildings,  the  respondents  took  everything.  The  appel- 
lant’s agents  assented  to  the  correctness  of  what  the  respond- 
ents’ agents  assumed  and  asserted  were  the  rights  of  the  respond- 
ents, not  under  some  new  contract  then  and  there  made,  but  under 
the  contract  of  the  18th  May.  The  assertion  and  assent  were  both 
the  result  of  ignorance,  forgetfulness,  or  mistake.  Clearly  the 
assent  was  not  intended  as  an  assent  to  a proposition  that,  as  con- 
sideration for  the  respondents  agreeing  to  an  adjustment  of  rights 
by  the  Munitions  Board,  the  appellants  were  surrendering  their 
rights  or  contracting  to  sell  and  transfer  the  lands  and  buildings 
as  on  a purchase  and  sale.  It  is  to  me  inconceivable  that  the 
honourable  and  experienced  men  who  represented  the  respondents 
knew  and  appreciated  that  the  appellant  was  entitled  by  contract 
to  keep  the  lands  and  buildings,  and  yet  not  only  allowed  the  appel- 
lant to  give  them  up  without  pointing  out  to  the  appellant’s  repre- 
sentatives what  they  were  doing,  but  knowingly  misrepresented  the 
respondents’  rights.  I do  not  think  the  respondents’  agents  would 
mislead  or  even  allow  the  appellant’s  representatives  to  sacri- 
fice the  rights  of  their  principal,  or,  if  they  appreciated  that  the 
appellant’s  agents  were  acting  under  a misapprehension  of  its 
rights,  take  or  seek  to  take  advantage  of  such  misapprehension, 
ignorance,  or  mistake,  nor  do  I believe  that  the  competent  busi- 
ness men  who  represented  the  appellant  would,  without  claim, 
argument,  discussion,  reason,  or  valuable  consideration,  know- 
ingly and  intentionally  sacrifice,  surrender,  or  agree  to  transfer, 
this  valuable  right  and  claim  of  the  appellant,  or  that  they  had 
either  express  or  implied  authority  to  do  so. 

All  these  circumstances  seem  to  me  to  lead  to  the  conclusion 
that  the  representatives  of  both  parties  negotiated  under  a mutual 
mistake  as  to  the  respective  rights  of  those  they  represented. 

I am,  for  these  reasons,  of  opinion  that  what  took  place 
amounted  to  nothing  more  than  the  assertion  by  the  respondents’ 
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representatives  of  what  they  believed  was  the  right  of  the  respond- 
ents, and  an  assent  thereto  by  the  appellant’s  representatives ; that 
the  assertion  and  assent  were  the  result  of  mutual  mistake;  also, 
that  none  of  the  negotiators  intended  to  enter  into  any  new  con- 
tract which  would  give  the  respondents  a right  to  the  land  and 
buildings  not  provided  for  and  contemplated  by  the  agreement  of 
the  18th  May;  and  consequently  that  no  new  contract  was  made. 

In  my  opinion,  the  judgment  appealed  from  orders  specific 
performance  of  an  agreement  which  was  never  made,  and  gives  to 
the  respondents  valuable  property  for  which  they  have  not  paid 
or  given  any  consideration,  and  for  which  they  never  intended  to 
obligate  themselves  to  give  any  consideration.  If,  as  a result  of 
the  appellant  acquiescing  in  the  respondents’  mistaken  expression 
of  the  rights  of  the  parties  under  the  agreement  of  the  18th  May, 
the  respondents  changed  their  position  or  legal  rights,  the  appel- 
lant might  have  been  estopped  from  denying  the  correctness  of 
the  statement,  but  I am  unable  to  find  any  evidence  that  they 
did  change  their  position.  The  respondents  were  obligated  to  pay 
all  they  have  paid.  True,  they  agreed  to  a change  in  the  tribunal 
that,  by  the  agreement  of  the  18th  May,  was  selected  to  adjust  the 
claims  of  the  appellant,  but  there  is  nothing  in  the  evidence  to 
suggest  or  support  a finding  that  this  change  of  tribunal  was  the 
result  of  the  assent  of  the  appellant  to  the  statement  it  is  now 
sought  to  take  advantage  of.  In  any  event  the  appellant  is  not 
seeking  relief,  and  estoppel  would  not  make  a contract  to  convey. 

I am  of  opinion  that  the  rights  of  the  parties  must  be  deter- 
mined by  reference  to  the  agreement  of  the  18th  May,  and  that  on 
that  agreement  the  appellant  should  succeed. 

I would  allow  the  appeal. 

The  view  I have  taken  of  the  facts  renders  it  unnecessary  for 
me  to  deal  with  the  other  questions  raised;  but,  as  I have  con- 
sidered some  of  them,  and  the  case  may  go  farther,  I shall  state 
shortly  my  conclusions. 

I am  of  opinion  that  the  mistake  under  which  the  parties 
negotiated  was  a mistake  of  fact  rather  than  a mistake  of  law,  or  a 
mistake  of  law  to  which  the  maxim  ignorance  of  the  law  excuses 
no  one  ” is  not  applicable:  see  Leake  on  Contracts,  7th  ed.  (1921), 
pp.  234,  235;  Cooper  v.  Pliibhs,  L.E.  2 H.L.  149,  170;  13  Corpus 
Juris,  pp.  377,  379,  380;  Cole  v.  Pope  (1898),  29  Can.  S.C.E.  291. 

Counsel  for  the  appellant  did  not  cite  any.  authority  for 
his  proposition  that  the  United  States  could  not  take  and  hold 
Ontario  lands;  he  argued  that  because  at  common  law  an  alien; 
could  not  hold  lands,  it  followed  that  an  alien  Government  could 
not  do  so ; also  that  it  would  be  contrary  to  public  policy  and  to  the 


I 


LII.] 


ONTARIO  LAW  REPORTS. 


289 


nature  of  the  tenure  of  our  lands  to  permit  a foreign  state  to  hold 
lands  in  this  Dominion. 

I have  read  many  of  the  cases  collected  under  the  title  of 
Aliens  ” in  vol.  2 of  the  English  and  Empire  Digest,  and  2 
Corpus  Juris^  and  under  the  title  Persons  under  Disabilities^’  in 
Strahan’s  Law  of  Property,  and  have  arrived  at  the  conclusion 
that  at  common  law  a conveyance  to  an  alien  was  good  as  against  the 
grantor;  also  that  a conveyance  to  a corporation  not  holding  a 
licence  in  mortmain  is  good  as  against  the  grantor;  that  in  both 
cases  only  the  Crown  may  object,  and  that  objection  by  the  Crown 
does  not  render  the  conveyance  void,  but  works  an  escheat;  and, 
therefore,  that  the  defence  of  incapacity  or  inability  of  the  United 
States  to  take  and  hold  property  is  not  one  that  may  be  set  up  by 
this  defendant.  I was  not  able  to  find  any  case  dealing  directly 
with  the  right  of  a foreign  state  to  hold  lands  in  British  dominions, 
but  found  two  in  which  the  right  of  the  United  States  to  acquire 
and  hold  lands  in  the  United  States  is  dealt  with,  but  they  seem 
to  me  to  turn  on  the  meaning  and  effect  of  the  Constitution  of 
the  United  States  and  Federal  and  State  rights  thereunder.  See 
Dodge  v.  Briggs  (1886),  27  Fed.  Repr.  160,  at  p.  171;  United 
States  V.  Pox  (18r6),  94  U.S.  315. 

That  brings  me  to  the  contention  that  specific  performance  of 
the  alleged  contract  should  be  enforced,  in  that  the  contract  lacked 
mutuality,  because  the  appellant  could  not  sue  the  respondents  in 
our  Courts.  Our  Courts  will  not  issue  a writ  directed  to  a foreign 
sovereign  state,  and  therefore  a foreign  state  cannot  be  sued : The 
Porto  Alexandre,  [1920]  P.  30,  36;  The  Yearly  Practice  (Red 
Book),  1922,  pp.  9 and  50. 

A foreign  state  may  sue  in  our  Courts,  but  thereby  merely  sub- 
mits to  the  jurisdiction  of  our  Courts  to  an  extent  necessary  to 
enable  the  Court  to  do  justice  on  the  claims  sued  upon ; South  Afri- 
can Republic  v.  La  Compagnie  Franco-Beige  du  Chemin  de  Fer  du 
Nord,  [1898]  1 Ch.  190;  Smith  v.  Weguelin  (1869),  L.R.  8 Eq. 
198. 

The  authorities  seem  to  me  to  establish  that,  had  the  United 
States  not  carried  out  its  part  of  the  settlement,  the  defendant 
could  not  have  brought  action  in  our  Courts,  and  to  that  extent 
the  agreement  sued  on  lacked  mutuality;  hut  in  this  case  the 
United  States  had,  before  action  brought,  fully  performed  its  part 
of  the  agreement,  and  it  apj^ears  to  be  settled  that  if  everything  has 
been  done  on  the  part  of  the  plaintiff,  and  that  which  remains  to 
be  done  is  to  be  .performed  by  the  defendant,  specific  performance 
will  be  decreed,  although,  had  the  plaintiff  not  performed,  the 
defendant  could  not  have  sued:  Leake  on  Contracts,  7th  ed.  (1921), 
p.  854.  I am  of  opinion  that  this  plea  fails. 
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I am  also  of  opinion  that  the  plea  of  the  Statute  of  Frauds 
fails,  because  it  seems  to  me  that  the  delivery  of  the  keys  and  the 
placing  of  watchmen  on  the  premises  were  acts  done  and  permitted 
in  reference  to  the  lands  and  buildings,  inconsistent  with  any 
rights  granted  by  the  original  agreement  of  the  18th  May,  or  the 
terms  of  the  settlement  as  written,  and  were,  therefore,  sufficient 
to  permit  parol  evidence  to  justify  and  explain  these  acts,  and  to 
establish  that  they  were  acts  of  part  performance  under  an  oral 
agreement  and  what  that  oral  agreement  was : see  Frame  v.  Dawson 
(1807),  14  Ves.  386;  Wilson  v.  Cameron,  30  O.L.E.  486. 

In  conclusion,  I am  of  opinion  that  the  rights  of  the  parties  to 
the  lands  and  buildings  must  be  ascertained  by  reference  to  the 
agreement  of  the  18th  May,  1918,  and  the  termination  thereof  by 
the  respondents,  and  not  by  reference  to  any  subsequent  negotiations, 
representations,  or  alleged  agreements;  and  that,  on  the  termina- 
tion of  the  agreement  of  the  18th  May,  the  appellant  was,  accord- 
ing to  the  wording  of  that  agreement,  entitled  to  claim  and  be 
paid  the  cost  of  the  land  and  buildings,  and  to  retain  the  titie 
thereto. 

I would  allow  the  appeal,  and  dismiss  the  action,  both  with 
costs. 


Meredith,  C.J.O.  (after  stating  the  nature  of  the  action  and 
the  judgment  and  setting  out  the  terms  of  the  agreement  of  the 
18th  May,  1918,  referred  to  above)  : — 

The  United  States  gave  notice  to  terminate  the  contract.  At 
this  time  no  shells  had  been  delivered,  though  some  were  in  process 
of  being  manufactured.  The  Imperial  Munitions  Board  was 
appointed  agent  of  the  United  States  Ordnance  Department,  ^‘^for 
the  settlement  of  all  claims  of  Canadian  contractors  against  the 
Ordnance  Department  arising  out  of  the  termination  of  their  con- 
tracts,^^ and  the  Board  on  the  27th  N’ovember,  1918,  notified  the 
appellant  of  the  procedure  to  be  adopted  on  the  submission  of  any 
claims  it  might  have  against  the  Board  in  respect  of  the  can- 
cellation and  termination  of  the  contract. 

On  the  13th  May,  1919,  the  appellant  sent  its  claim  to  the 
Imperial  Munitions  Board. 

The  claim  was  made  out  on  a printed  form  furnished  by  the 
United  States  Ordnance  Department.  The  claim  amounted  in 
all  to  $1,960,804.55,  two  of  the  items  of  which  were  “$34,062.54 
for  lands  and  improvements^^  and  “$342,434.35  for  buildings,’’ 
and  these  are  the  items  in  respect  of  which  the  controversy  which  , 
has  resulted  in  this  litigation  has  arisen. 

The  parties  met  for  the  consideration  and  adjustment  of  the 
claim.  Mr.  John  Craig,  representing  the  Imperial  Munitions 
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Board,  which  was  charged  with  the  duty  of  acting  for  the  Ordnance 
Department  in  the  settlement  of  the  claim,  and  certain  officials 
appointed  by  that  Department  and  called  assessors,  met  with  repre- 
sentatives of  the  appellant,  and  there  was  much  debate  with  refer- 
ence to  the  claim  and  the  amount  that  should  be  allowed  in  respect 
of  it,  with  the  result  that  what  was  called  an  award  was  made.  It 
bears  date  the  7th  October,  1919,  and  is  signed  as  follows: — 
Certified  Correct. 

John  Craig,  P.  E.  Doyle, 

Adjuster  of  Claims,  Recorder  of  Claims, 

Imperial  Munitions  Board.  Imperial  Munitions  Board. 
Approved. 

Gr.  H.  Stewart, 

Colonel  Ordnance  Dept.,  U.S.A. 

Assessor. 

Sidney  S.  Underwood, 

Major  Ordnance  Dept.,  U.S.A. 

Assessor. 

Joseph  Elavelle,  Chairman, 

Imperial  Munitions  Board. 

The  award  itself  is  on  a printed  form  and  it  reads  as  foUo’Vi'^s : 
Matter  of  Settlement  of  Claim, 

Motor  Trucks  Limited,  Contractor, 

^^War-Ord.  No.  P8118-2383A. 

On  reading  and  considering  the  verified  statement  of  claim 
and  supporting  accounts  and  papers  of  the  above  named  contractor 
submitted  herein,  dated  May  13th,  1919,  the  verified  staff  report 
herein  dated  Oct.  6th,  1919,  and  on  hearing  and  considering  the 
testimony  and  agreements  and  examining  the  evidence  submitted 
herein,  it  is  found : — 

(1)  The  United  States  shall  forthwith  pay  to  the  contractor 
the  sum  of  six  hundred  and  thirty-three  thousand  two  hundred  and 
three  29/100  dollars  in  U.S.  funds  made  up  as  follows.” 

Then  follows  a statement  of  the  items  as  claimed  and  as  allowed. 
The  total  amount  allowed  is  $1,653,115.13,  from  which  were 
deducted  two  items,  $937,000  ‘"Moan  War  Credit  Board,”  and 
$62,505.67  ^ffinterest  on  loan  War  Credit  Board.” 

There  is  a space  in  the  form  for  allowance  to  the  United  States 
for  fair  value  of  property  to  be  retained  by  contractor  sometimes 
called  ^ salvage  value  ^ to  be  allowed  against  him  No.”,  and  there  is 
a blank  opposite  to  it. 

Among  the  claims  allowed  are  the  two  claims  in  respect  of  lands 
and  improvements  and  buildings,  and  they  were  allowed  at  the 
amounts  claimed  by  the  appellant. 
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It  was  satisfactorily  shewn  that  the  award,  though  dated  the  7th 
October,  1919,  was  not  signed  until  a later  date;  attached  to  it  is  a 
typewritten  copy  of  the  minutes  of  the  meeting  held  on  that  day. 
These  minutes  shew  that  some  adjustments  were  made  after  the 
compilation  of  the  earlier  part  of  these  minutes,  and  these  adjust- 
ments were  undoubtedly  made  at  a later  date. 

What  is  called  a settlement  contract  was  entered  into  between 
the  appellant  and  the  United  States  of  America. 

This  instrument  is  also  dated  the  7th  October,  1919,  and  con- 
tains a recital  as  to  the  entering  into  of  the  contract  of  the  18th  May, 
1919,  and  its  cancellation,  and  it  contains  also  the  folloiWng 
recital : — 

Whereas  the  contractor  is  willing  to  accept  termination  of 
rhe  original  contract  and  to  forgo  such  profits  as  might  have 
accrued  to  it  from  the  completion  of  said  original  contract  and  to 
accept  this  contract  in  lieu  of  the  said  original  contract  and  any 
and  all  claims  and  demands  of  every  nature  whatsoever  arising  or 
which  may  arise  out  of  the  said  original  contract.^’ 

This  instrument  contains  also  a provision  that  title  to  all 
property  specified  in  schedule  A hereto  annexed  and  made  a part 
hereof  shall  vest  in  the  United  States  immediately  upon  the  exe- 
cution of  this  agreement.” 

One  more  instrument  needs  to  be  referred  to.  It  is  headed : — 
Matter  of  Settlement  of 
Motor  Trucks  Ltd.,  Contractor.” 

After  the  mention  of  certain  particulars,  it  reads  as  follows 

Claim  of  contractor  $2,005,127.92.  Date  May  13,  1919. 

Amount  of  increased  facilities  included  in  award,  653,609.46, 
less  exchange  at  2%%. 

Nature  of  award. 

Partial  or  final.  Final. 

Date,  October  23rd,  1919. 

Contractor’s  action  therein.  Accepted. 

And  the  instrument  is  signed  by  the  appellant,  by  John  Craig, 
adjuster  of  claims,  attesting  the  approval  of  it  by  the  Imperial 
Munitions  Board,  and  by  Colonel  Stewart  and  Major  Underwood, 
attesting  the  approval  of  it  by  them  on  behalf  of  the  Ordnance 
Department,  U.S.A. 

According  to  the  evidence  and  as  found  by  the  trial  Judge,  the 
schedule  was  not  attached  to  the  instrument  of  the '7th  October, 
1919,  when  it  was  signed,  but  what  it  was  to  contain  was  settled 
and  agreed  upon;  the  preparation  of  it  would  involve  considerable 
time  and  labour,  and,  for  the  convenience  of  the  appellant  and  in 
order  that  the  appellant  should  get  the  money  which  it  was  to 
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receive,  it  was  agreed  that  payment  should  be  made  at  once  and 
that  the  schedule  should  be  prepared  afterwards  and  when  com- 
pleted should  be  attached  to  the  instrument  that  was  signed;  pay- 
ment was  accordingly  made  and  the  schedule  was  prepared.  It  is 
doubtful  whether  it  was  ever  attached  to  what  had  been  signed, 
and  there  is  nothing  to  shew  that  after  it  was*  completed  it  was  sub- 
mitted to  the  contracting  parties  or  approved  of  by  them.  Upon 
this  aspect  of  the  case  I shall  have  something  more  t(^  say  later  on. 
The  instrument  was  executed  in  duplicate,  and  one  of  the  duplicates 
was  produced  at  the  trial  by  the  appellant  with  the  schedule 
attaached  to  it  by  fasteners,  but  when  or  by  whom  it  was  attached 
does  not  appear. 

I am  content  to  rest  my  conclusion  on  this  branch  of  the  case 
upon  the  reasons  assigned  by  the  trial  Judge  for  the  same  conclu- 
sion which  he  reached. 

As  I understand  the  reasons  for  judgment,  my  brother  Kelly 
did  not  believe  that  those  acting  for  the  appellant  had  forgotten 
the  terms  of  the  original  agreement,  and  in  that  view  I agree,  and 
I also  agree  in  the  cogent  reasons  which  he  assigns  for  his  conclu- 
sion. 

It  is  proper  to  add  that  I do  not  attach  any  importance  to  the 
fact,  if  it  be  the  fact,  that  the  United  States  assessors  testified  that 
in  coming  to  their  conclusions  as  to  what  compensation  should  be 
allowed  they  did  not  take  into  consideration  the  terms  of  the 
original  agreement  or  what  the  rights  of  the  parties  under  it  were. 
I am  inclined  to  think  that  that  is  not  what  they  meant,  but  that 
what  they  meant  was  that  they  were  endeavouring  to  arrive  at 
what  they  thought  was  fair  to  the  appellant  and  to  their  employers, 
in  the  circumstances  under  which  they  had  been  called  upon  to 
act.  They  were  not  the  adjusters.  The  person  who  was  to  adjust 
the  claim  was  Craig,  and  according  to  his  testimony,  which  w^as 
believed  by  the  trial  Judge — and  I see  no  reason  for  disbelieving  it 
— the  allowances  that  were  made  were  made  on  the  understanding 
and  agreement  that  the  property  in  question  was  to  belong  to  the 
United  States. 

It  is  unquestionable  that  in  the  negotiations  that  led  to  the 
making  of  the  settlement  contract,  every  one  concerned  knew  that 
the  settlement  was  agreed  to  on  the  basis  that  on  payment  of  the 
compensation  the  lands  and  buildings  should  belong  to  the  United 
States.  There  is  clear  evidence,  to  which  the  trial  Judge  has  given 
credit,  notwithstanding  the  denials  of  the  representatives  in  the 
negotiations  of  the  appellant,  that  that  was  the  basis  of  the  settle- 
ment. In  addition  to  this  there  are  facts  and  circumstances  that 
evidence  this  in  the  clearest  manner.  Some  of  these  are  the  fol- 
lowing : — 
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(1)  Putting  in  of  the  salvage  offer. 

If  the  appellants  officers  believed  that  the  land  and  buildings 
were  the  property  of  the  appellant,  it  is  inconceivable  that  they 
would  have  offered  to  purchase  them  from  the  United  States. 

(2)  Furnishing  to  the  Board  that  dealt  with  the  claim  the 
statement  which  was  submitted  to  it  in  support  of  the  appellanPs 
application  for  a reconsideration  of  the  award. 

The  manifest  purpose  of  this  statement  was  to  shew  that  the 
ffnancial  result  of  their  dealing  with  the  United  States  as  the 
award  stood  would  be  that  the  appellant  would  suffer  a loss  of 
$26,000,  and  it  is  idle  to  suggest  that  it  was  meant  only  to  shew 
the  difference  between  what  had  been  expended  and  what  would  be 
received.  That  it  was  prepared  on  the  assumption  that  the  land 
and  buildings  were  to  belong  to  the  United  States,  there  can,  I 
think,  be  no  manner  of  doubt. 

After  the  application  had  been  rejected  by  the  Board,  the  repre- 
sentatives of  the  appellant  interviewed  Sir  Joseph  Flavelle,  the 
Chairman  of  the  Imperial  Munitions  Board,  in  a further  effort  to 
obtain  a reconsideration  of  the  award,  and  they  produced  to  him  a 
statement  similar  to  that  submitted  to  the  Board.  At  that  inter- 
view Sir  Joseph  Flavelle  expressed  to  them  his  regret  that  they 
had  not  made  a larger  salvage  offer;  “that  he  should  have  liked 
to  have  seen  them  go  on  with  their  business  in  the  buildings  which 
had  been  erected  and  could  not  now  be  used  for  munitions,  and  he 
was  sorry  they  had  not  reached  an  agreement  with  the  United 
States  officers  so  that  they  might  get  possession  of  the  buildings.’^ 

(3)  The  letter  from  the  appellant  to  Captain  McKnight  of 
the  Salvage  Board,  of  the  11th  November,  1919,  which,  though 
somewhat  long,  I should  quote.  It  reads  as  follows: — 

“We  completed  negotiations  yesterday  with  the  Claims  Board 
and  received  cheque  in  settlement  of  our  claim.  This  settlement 
included  running  expenses  up  to  the  end  of  October,  and  we  were 
advised  by  Col.  Stewart  that  any  expenses  in  connection  with  the 
plant  from  that  date  would  have  to  be  taken  up  with  the  Salvage 
Board.  As  you  are  no  doubt  aware,  we  have,  at  the  present  time, 
two  watchmen  and  firemen,  telephones  installed,  etc.  If  it  is  agree- 
able to  you,  we  will  continue  to  keep  the  plant  heated  and  guarded 
and  pay  all  running  expenses  in  connection  therewith  up  to  the 
end  of  November  on  the  same  basis  as  the  Claims  Board  allowed 
for  October,  viz.,  $750.  At  the  expiration  of  this  time  you  will, 
no  doubt,  have  your  plans  formulated  as  to  the  disposition  of  the 
plant.  In  order  to  keep  this  factory  up  to  its  present  standard,  it 
is  very  necessary  to  keep  the  plant  heated,  otherwise  the  steel  sash 
will  contract  and  the  glass  in  the  sides  of  the  factory  will  crack  and 
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drop  out.  There  is  also  the  danger  of  the  plaster  contracting, 
cracking,  and  dropping  off.  We  would  also  suggest  that  the  watch- 
i man  be  retained,  as  the  plant  is  situated  in  a very  poor  neighbour- 
hood, and  a great  deal  of  the  contents  will  develop  legs  and  the 
majority  of  the  windows  will  be  smashed  if  the  plant  is  left 
unguarded.  We  wrote  the  Imperial  Munitions  Board  on  Nov.  5th 
with  reference  to  property  lists  of  miscellaneous  supplies,  sent 
here  for  checking  purposes,  not  included  in  settlement  contract. 
Will  you  please  advise  Mr.  Minns  at  this  plant  to  disregard  these 
lists,  as  we  are  anxious  to  get  everything  cleaned  up  as  soon  as 
possible. 

We  would  also  like  to  know  if  the  Salvage  Board  will  accept 
our  offer  of  $3,800  for  the  office  furniture  as  made  to  the  Claims 
Board. 

^^We  are  at  present  carrying  insurance  on  the  plant  to  the 
amount  of  $1,000,000,  which  expires  on  Nov.  14th.  Will  you 
kindly  advise  if  you  wish  this  insurance  to  lapse  at  that  date? 

I ^^Your  prompt  reply  to  the  above  will  be  very  much  appreci- 
! ated.’^ 

1 The  reply  to  that  letter  was  by  a telegram  of  the  13th  Novem- 
ber, which  reads  as  follows: — 

Reply  your  letter  eleventh  would  state  Salvage  Board  will 
take  over  plant  immediately  Request  you  submit  bill  covering 
expenses  to  date  also  how  long  you  desire  to  maintain  offices  in 
the  building  Request  you  transfer  telephone  to  L.  A.  Minns 
Salvage  Board  will  use  own  judgment  in  heating  the  plant  All 
property  paid  for  by  the  U.S.  Government  in  the  settlement  of 
claim  and  not  repurchased  by  Motor  Trucks  is  not  to  be  removed 
unless  by  authority  from  the  Toronto  District  Salvage  Board  or  its 
representative  at  Brantford  No  persons  employed  by  Motor 
Trucks  are  to  be  permitted  in  the  plant  unless  by  authority  of 
the  Salvage  Board  or  its  representative  All  keys  for  the  plant 
are  to  be  surrendered  to  the  representative  Mr.  Minns  immediately 
Salvage  offer  three  thousand  eight  hundred  for  office  furniture  is 
rejected  D.S.  Government  carries  no  insurance  You  can  there- 
fore cancel  the  present  contract  for  insurance  Property  owned  by 
Motor  Trucks  now  stored  at  plant  will  not  be  removed  from  plant 
unless  by  authority  of  the  U.S.  Salvage  Board  representative  Mr. 
Minns  Strict  compliance  to  the  above  telegram  is  requested.” 
This  telegram  was  shewn  by  Andrews  to  Mr.  Minns,  and  in  pur- 
suance of  it  the  keys  of  the  buildings  were  handed  to  Minns  as 
the  representative  of  the  United  States  Ordnance  Department  on 
the  day  the  telegram  bears  date. 
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It  was  contended  on  'behalf  of  the  appellant  that  the  purpose 
of  handing  the  keys  to  Minns  was  only  to  enable  him  to  have  access 
to  the  buildings  for  purposes  connected  with  the  removal  of  the 
machinery  which  the  United  States  Government  was  entitled  to 
remove.  . 

In  my  opinion,  this  suggestion  was  the  result  of  an  afterthought 
of  the  appellant,  and  there  can,  I think,  be  no  other  conclusion  than 
that  the  keys  were  handed  over  in  order  that  the  United  States 
officers  should  have  possession  of  what,  according  to  the  terms  of 
the  settlement,  the  United  States,  upon  payment  of  the  compensa- 
tion, was  to  become  the  owner. 

A perusal  of  the  evidence,  oral  and  documentary,  leads  me  to 
the  clear  conclusion  that  the  appellant  intended  to  carry  out  in 
good  faith  the  terms  of  the  settlement,  and  that  what  led  to  the 
change  in  its  attitude,  and  the  setting  up  of  the  contention  that 
is  now  made,  was  the  accidental  discovery  that  the  lands  and  build- 
ings were  not  included  in  the  schedule  to  the  settlement  contract. 

On  hearing  of  this  the  appellants  solicitor  was  consulted,  and 
then  for  the  first  time,  I think,  was  the  position  taken  that  they 
did  not  belong  to  the  United  States. 

I speak  of  the  discovery  as  accidental  because  it  was  the  result 
of  a dispute  as  to  some  articles  to  which  Andrews  contended  the 
appellant  was  entitled.  Minns  was  unwilling  to  accede  to  that 
view,  and  told  Andrews  that  he  was  as  much  entitled  to  the  land  and 
buildings  as  to  these  articles,  because  neither  was  included  in  the 
schedule. 

According  to  Minns’  testimony,  when  this  was  told  to  Andrews 
he  was  very  much  surprised  and  at  once  pulled  out  his  settlement 
contract  and  began  to  see  that  the  lands  and  buildings  were 
really  left  off  the  property  schedule.” 

In  addition  to  all  this,  I find  nowhere  in  the  testimony  of 
Secord,  Detwiler,  or  Andrews,  any  denial  that  their  belief  as  to 
what  the  basis  of  the  settlement  ivas — that  is,  was  that  on  payment  ’ 
of  the  compensation  the  lands  and  buildings  should  belong  to  the 
United  States — was  not  that.  Indeed  the  excuse  or  explanation  I 
which  they  now  set  up,  viz.,  that  they  had  lost  sight  of  the  terms 
of  the  original  contract,  carries  with  it  the  necessary  implication 
that  they  in  arranging  the  terms  of  the  settlement  understood  that 
that  was  the  basis  of  the  agreement. 

It  is  to  me  inconceivable  that  these  three  gentlemen  altogether-y^ 
forgot  the  terms  of  the  original  agreement.  I judge  them  to  b(yjfl 
shrewd  and  capable  business  men,  and  the  rate  at  which  they^^B 
valued  their  services  indicates  that  that  was  their  own. estimate  of^| 
themselves.  It  is  unbelievable  that,  hard  up  ” as  the  appellantj^B 
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was,  and  likely  to  be  pressed  by  the  bank,  to  which  it  was  largely 
indebted,  they  would  have  forgotten  an  asset  of  upwards  of  $375,000 
according  to  the  claim  that  was  made  for  compensation,  or  $116,142 
according  to  their  salvage  offer.  It  is  admitted  that  when  they  were 
making  up  the  claim  they  considered  the  question  of  making  a sal- 
vage offer,  and  the  original  contract  was  then  before  them,  and 
that  they  had  it  with  them  when  the  claim  was  being  considered 
by  the  Board. 

If  what  was  really  meant  was  that  the  claim  that  is  now  made 
was  not  put  forward,  I do  not  wonder  that  it  was  not;  a situation 
had  arisen  which  was  not  in  the  contemplation  of  the  parties  when 
the  original  contract  was  made — the  termination  of  it  before  a single 
shell  had  been  delivered — and  in  considering  and  adjusting  the 
claim  what  was  more  likely  than,  as  Colonel  Stewart  put  it,  that 
as  business  men  the  parties  concerned  were  endeavouring  to  make  a 
settlement  on  a fair  and  equitable  basis? 

If  I am  right  in  my  conclusion  as  to  the  matters  with  which  I 
have  dealt,  it  would  in  my  judgment  be  a reflection  upon  the  admin- 
istration of  justice  if  the  respondents  were  not  found  entitled  to 
the  relief  which  by  the  judgment  of  my  brother  Kelly  they 
obtained. 

It  was  argued  by  Mr.  Tilley  that  there  cannot  be  reformation 
of  an  agreement  that  has  been  reduced  to  writing  and  specific  per- 
formance of  the  written  agreement  as  reformed.  I do  not  think 
that  the  rule  which  he  invokes  has  any  application  to  the  case  at 
bar. 

It  has  been  satisfactorily  shewn  that  the  schedule  to  the  settle- 
ment agreement  was  not  completed  when  the  com])ensation  was  paid 
to  the  appellant.  The  preparation  of  it  involved  much  time  and 
work;  and,  as  the  appellant  was  anxious  to  get  the  money  to 
which  it  was  entitled,  it  was  paid  over  before  the  schedule  was 
prepared.  G-ordon  C.  Sharpe,  an  officer  of  the  Imperial  Munitions 
Board,  who  had  to  do  with  checking  the  figures  included  in  the 
settlement  contract,  and  had  the  custody  of  the  settlement  contract 
and  the  schedule  as  far  as  it  had  been  completed;  testified  that  the 
schedule  was  never  completed,  and  that  this  was  because  he  had  no 
details  of  the  land  and  details  of  the  buildings.’^  It  was  from 
him  that  Mr.  Andrews  got  the  settlement  contract  and  schedule 
which  are  produced  by  the  appellant;  they  were  lying  on  his  desk, 
and  Andrews  asked  if  he  might  take  his  copy,  the  copy  which 
would  eventually  go  to  the  appellant  for  the  purpose  of  " checking- 
up  the  property.^^  Sharpe  permitted  Andrews  to  take  the  copy, 
although  the  schedule  to  it  was  incomplete,  but  unfortunately  he 
did  not  tell  Andrews  that  the  schedule  was  not  complete. 
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If  I am  right  in  this  view  as  to  the  incompleteness  of  the 
schedule,  what  the  appellant  seeks  is  not  reformation,  for  reforma- 
tion involves  a completed  instrument  which  does  not  express  the 
real  agreement  of  the  parties,  and  in  my  view  rectification  is  not 
necessary.  What  is  sought  is  the  specific  performance  of  a con- 
tract not  reduced  to  writing  but  partly  performed.  It  has  been 
partly  performed  by  the  payment  of  the  compensation,  by  the 
delivery  of  machinery  that  was  in  the  building,  and  by  the  giving 
of  possession  to  Minns,  and  the  Statute  of  Frauds  does  not  there- 
fore stand  in  the  way  of  the  respondents.  There  is,  in  addition  to 
this,  I am  inclined  to  think,  evidence  in  writing  of  the  agreement 
to  be  found  in  the  correspondence  to  which  I have  referred.  It 
would  shock  the  conscience,  if,  as  I think,  the  basis  of  the  settle- 
ment was  that  on  payment  of  the  compensation  the  United  States 
was  to  become  the  owner  of  the  lands  and  buildings,  that  the  appel- 
lant can  keep  the  money  which  it  received  knowing  at  least  that 
it  was  paid  on  that  understanding  and  keep  also  the  lands  and 
buildings. 

I am  not  satisfied  that  the  meaning  of  the  original  contract  is 
that,  though  the  contract  was  terminated  before  a single  shell  was 
delivered  under  it,  the  appellant’s  right  was  to  have  its  whole 
expenditure  recouped  and  to  get  the  lands  and  buildings.  Such  a 
contingency  was  not,  I think,  in  the  contemplation  of  the  parties 
and  is  not  provided  for. 

The  contract  is  on  a printed  form,  and  I have  little  doubt  that 
those  in  Washington'  who  had  to  do  with  its  preparation  had  no 
knowledge  of  the  fact  that  it  was  contemplated  that  the  appellant 
for  the  purpose  of  putting  itself  in  a position  to  manufacture  the 
shells  was  to  acquire  additional  land  and  to  erect  buildings  upon 
it.  The  printed  form  was  not  designed  to  meet  such  a case,  but  to 
provide  for  the  case  of  a contractor  having  to  make  additions  to 
the  plant  of  his  manufacturing  establishment.  In  such  a case 
there  would  be  nothing  unreasonable  in  his  having  the  right  to 
be  recouped  and  to  retain  such  of  the  machinery  which  he  had 
installed  as  was  not  removable  and  to  retain  any  additional  buildings 
he  had  erected  on  his  own  land  and  in  connection  with  his  business 
but  that  where  additional  lands  were  to  be  acquired  and  buildings 
were  to  be  erected  on  them,  it  seems  to  me  that  it  would  be  most 
unreasonable  that  the  contractor  should  be  recouped  the  whole  of 
his  expenditure  and  keep  the  lands  and  buildings,  especially  if  that  . 
should  be  his  right  if  the  contract  should  be  terminated  before  a 
single  shell  had  been  delivered. 

It  was  contended  by  counsel  for  the  appellant  that  the  Court, 
ought  not  to  enforce  the  agreement  that  was  entered  into,  because, 
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as  it  is  said,  it  was  entered  into  by  the  appellant  in  ignorance  or 
forgetfulness  of  its  rights  under  the  original  contract,  and  it  would 
therefore  be  inequitable  to  enforce  it.  With  the  question  of  for- 
getfulness I have  already  dealt,  and  it  is  not  pretended  by  the  repre- 
sentatives of  the  appellant  that  they  were  ignorant  of  their  rights. 
Surely  it  does  not  lie  in  the  mouth  of  the  appellant  to  appeal  to 
the  equitable  rule  which  it  invokes,  and  at  the  same  time  keep  the 
money  of  the  United  States,  which  would  not  have  been  paid  to  it 
but  for  the  understanding  that  upon  payment  of  the  compensation 
the  lands  and  buildings  should  belong  to  the  United  States. 

There  remains  to  be  considered  the  question  whether  the  action 
must  fail  because,  as  it  is  said,  a foreign  state  cannot  own  land  in 
Ontario.  No  authority  for  that  proposition  was  cited,  and  I have 
been  unable  to  find  any;  that  a foreign  sovereign,  since  the  dis- 
ability of  an  alien  to  hold  land  has  been  removed,  may  own  land 
in  this  Province  is  not,  I think,  open  to  question.  See  Westlake^s 
Private  International  Law,  4th  ed.,  p.  249.  The  reference  there 
is  probably  to  the  private  property  of  the  sovereign,  but  I see  no 
reason  why  the  same  rule  should  not  apply  to  property  of  a foreign 
state.  However  that  may  be,  I do  not  see  why  the  foreign  state 
may  not  direct  the  conveyance  of  land  to  be  made  to  some  per- 
son nominated  by  it  for  that  purpose. 

I am  in  entire  agreement  with  the  reasons  for  judgment  of 
my  brother  Kelly,  and  would  have  been  content  with  affirming  it 
on  that  ground  without  saying  more;  but,  in  view  of  the  contrary 
opinion  held  by  one  at  least  of  my  brethren,  I have  felt  that  I ought 
to  state  fully  the  reasons  which  have  led  me  to  the  conclusion  to 
which  I have  come. 

I would  dismiss  the  appeal  with  costs. 

Appeal  allowed  (Meeedith,  C.J.O.,  dissenting). 


[APPELLATE  DIVISION.] 

Le  Bar  v.  Barber  and  Clarke. 

Motor  Vehicles  Act — Liability  of  Owner  of  Vehicle  for  Violation  of  Act 
— Injury  to  Person  on  Highway — Possession — User  T)y  Bailee — Con- 
sent of  Owner — Sec.  19  of  Act,  as  Amended. 

C.  placed  his  motor  vehicle  in  a garage  with  instructions  that  it  be 
cleaned,  jacked  up,  and  the  batteries  removed.  The  garage-owner  or 
his  servant,  without  the  knowledge  or  consent  of  C.,  drove  the  car  on 
a highway  and  struck  and  injured  the  plaintiff,  who  sought  to  recover 
damages  from  C.,  as  owner,  under  sec.  19  of  the  Motor  Vehicles  Act;  — 

Held  (Meredith,  C.J.O.,  and  Maclaeen,  J.A.,  dissenting),  that  C.  was 
not  liable,  the  car  being  used  on  the  highway  without  his  consent, 
express  or  implied. 
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Per  Hodgins,  J.A.  : — No  user  of  the  car  was  intended  or  implied,  but 
the  contrary,  and  possession  was  not  with  the  consent  to  which  the 
section  refers:  Hirshman  v.  Beal  (1916),  38  O.L.R.  40,  and  WalTcer  v. 
Martin  (1919),  46  O.L.R.  144. 

Per  Magee  and  Ferguson,  JJ.A.: — The  true  intent  and  meaning  of 
“possession”  in  sec.  19  is  “possession  on  the  highway;”  and,  if  the 
car  was  on  the  highway  without  the  owner’s  consent,  express  or 
implied,  the  owner  was  not  liable. 

Per  Meredith,  C.J.O.,  and  Maclaren,  J.A.: — The  intention  of  the  Legis- 
lature was  to  treat  a motor  vehicle  as  a dangerous  article,  the  pos- 
session of  which  the  owner  must  not  entrust  to  another  except  with 
the  consequent  responsibility  for  violations  of  the  Act  committed  by 
the  person  in  possession.  To  restrict  the  meaning  of  sec.  19  would 
be  to  destroy  its  effect. 

An  appeal  by  the  defendant  Clarke  from  the  judgment  of  the 
County  Court  of  the  County  of  York  in  an  action  for  damages  for 
injury  sustained  by  the  plaintiff  by  being  struck  by  the  automobile 
of  the  defendant  Clarke  driven  on  a highway  by  the  defendant 
Barber,  the  owner  of  a garage  in  which  the  automobile  was  left  by 
the  defendant  Clarke  for  safekeeping  and  repairs,  or  by  some  one 
operating  it  under  Barber^s  authority.  The  judgment  of  the 
County  Court  was  against  the  defendant  Clarke  for  the  recovery 
of  $335  and  costs. 

March  28.  The  appeal  was  heard  by  Meeedith,  C.J.O., 
Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

B.  H.  Ardagh,  for  the  appellant,  contended  that  sec.  19  of  the 
Motor  Vehicles  Act,  E.S.O.  1914,  ch.  207,  and  its  amendments, 
should  be  strictly  construed,  and  that  it  was  never  intended  by  the 
Legislature  that  an  owner,  leaving  his  car  at  a garage  for  the 
purpose  of  having  some  definite  repairs  done  to  it,  should  be  liable 
for  damages  occasioned  by  the  unlawful  use  of  the  car  on  the 
highway  by  the  garage-owner  or  his  servants : Criminal  Code, 
sec.  347.  He  further  argued  that,  if  the  act  of  the  garage-owner 
or  his  servant  was  not  unlawful,  but  merely  an  act  done  without 
the  consent,  express  or  implied,  of  the  owner  of  the  car,  then  this 
case  would  fall  under  sec.  19  as  amended  by  (1917)  7 Geo.  V.  ch. 
49,  sec.  14.  Hirshman  y.  Beal  (1916),  38  O.L.E.  40,  and  Downs  v. 
Fisher  (1915),  33  O.L.E.  504,  were  decided  before  the  amending 
Act  of  1917.  He  also  referred  to  Cillis  v.  Oakley  (1914),  31  O.L.E. 
603,  and  Rex  v.  Johnson  (1904),  8 Can.  Crim.  Cas.  123. 

IF.  D.  M.  Shorey,  for  the  plaintiff,  respondent,  contended  that 
sec.  19  as  amended  must  be  strictly  construed,  and  that  in  this 
case  the  car  was  in  the  possession  of  the  garage-owner  with  the 
consent,  express  or  implied,  of  the  owner  of  the  car.  and  that 
therefore  the  use  to  which  the  car  was  put  by  the  garage-owner  or 
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his  servant  was  immaterial.  The  amendment  had  not  the  effect 
of  altering  the  force  of  the  decisions  .in  Hirshman  v.  Beal  and 
Dow71s  V.  Fisher,  on  which  the  respondent  relied. 

Ardagh,  in  reply. 

April  28.  Hodgins^  J.A.  : — A motor  car  may  be,  under  certain 
circumstances,  a dangerous  article  within  the  doctrine  of  Bylands 
V.  Fletcher  (1868),  L.E.  3 H.L.  330:  Musgrove  v.  Pandelis  [1919] 
2 K.B.  43.  But  so  to  treat  it  in  this  case  would  be  to  illustrate 
the  saying  of  Bramwell,  B.,  that  whenever  the  world  grows  wiser 
it  convicts  those  that  came  before  of  negligence. 

Here,  the  appellant,  Clarke,  delivered  his  car  into  the  defend- 
ant Barber’s  care  and  custody  to  be  kept  there  and  rendered  harm- 
less and  unworkable.  Even  if  the  appellant  had  kept  his  car  in  his 
own  garage,  and,  without  his  knowledge  and  consent,  a stranger 
took  it  out  and  used  it,  doing  damage,  he  would  not  have  been 
liable  under  Bylands  v.  Fletcher.  His  responsibility  does  not 
arise  if  his  proper  precautions  are  interfered  with  by  outsiders. 
See  Carstairs  v.  Taylor  (1871),  L.E.  6 Ex.  217;  Box  v.  Juhb 
(1879),  4 Ex.  D.  76.  And  so,  if  he  delivers  it  into  proper  custody 
and  the  custodian  misuses  his  car,  he  cannot  incur  liability  for  the 
escape  of  the  dangerous  object. 

In  Dixon  v.  Bell  (1816),  5 M.  & S.  198,  the  defendant  sent 
a maid-servant  for  a loaded  gun,  instructing  her  to  tell  the  plain- 
tiff to  give  her  the  gun  and  to  take  the  priming  out.  The  plain- 
tiff did  so,  and  the  girl,  while  returning  with  it  to  the  defendant, 
pointed  it  at  the  plaintiff’s  son  and  drew  the  trigger,  causing  it  to 
go  off  and  injure  the  child.  The  defendant  was  held  liable  because 
he  had  charged  the  gun  and  was  therefore  under  the  duty  of 
rendering  it  safe  and  innocuous,  and  his  instructions  to  that  effect 
were  insufficient. 

In  Wilson  v.  Newberry  (1871),  L.E.  7 Q.B.  31,  it  was  alleged 
that  the  defendant  owned  yew  trees,  the  clippings  of  which  he 
knew  to  be  poisonous,  and  they  were  placed  on  land  not  occupied 
by  him,  which  he  should  have  prevented,  whereby  the  horses  of 
the  plaintiff  were  poisoned.  It  was  held,  that  no  cause  of  action 
was  disclosed,  because  it  was  not  alleged  that  the  defendant  knew 
that  the  yew  trees  were  clipped,  or  that  he  had  anything  to  do  with 
the  escape  of  the  yew  clippings  on  to  his  neighbour’s  land. 

In  the  first  of  these  cases  liability  arose  because  of  a duty  to 
render  harmless  that  which  the  owner  had  made  dangerous,  and 
because  he  had  entrusted  the  gun  to  a messenger  to  bring  to  him 
in  course  of  which  the  dangerous  element  was  set  free.  This  was  a 
hard  case  undoubtedl}^,  according  to  Lord  Ellenborough,  C.J.,  and 
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is  hardly  applicable  to  a motor  car.  In  the  second  case  the  inap- 
plicability of  Rylands  v.  Fletcher,  when  the  escape  of  the  dangerous 
article  cannot  be  attributed  to  the  defendant,  is  clearly  pointed 
out.  So  that,  apart  from  the  Motor  Vehicles  Act,  R.S.O.  1914, 
ch.  207,  sec.  19,  I can  find  no  basis  for  liability  in  the  circumstances 
in  this  case. 


^ I attach  great  importance  to  the  words  of  the  statute,  “ at  the 

time  of  such  violation.’’  It  is  then  that  the  possession  must  be 
with  consent,  express  or  implied.  How  can  it  be  said  that  the 
possession  of  a motor  car,  when  used  in  a way  entirely  inconsistent 
with  the  undertaking  upon  which  possession  was  delivered  and  in 
an  employment  radically  different  in  kind  from  that  contemplated 
,by  the  owner,  is  within  the  provisions  of  the  statute? 

I am  not  impressed  with  the  difficulty  suggested  during  the 
argument,  that  a construction  of  the  enactment  which  would  make 
consent  referable  to  the  scope  or  extent  of  the  contemplated  user, 
would  defeat  the  purpose  intended  by  the  Legislature.  Here  it  is 
not  merely  excess  or  disobedience,  but  a wholly  different  and 
wrongful  method  of  treatment  and  user.  If  the  owner  had 
entrusted  his  car  to  another  to  use  on  the  highway  or  to  drive  it 
to  any  stipulated  place  or  within  certain  limits,  then  I think  the 
statute  would  apply  notwithstanding  the  restriction.  But  this 
would  be  because  use  was  permitted  and  intended,  and  possession 
was  given  for  use  and  not  for  storage  or  other  purposes,  and  it  was 
in  that  agreed  use  that  the  damage  occurred.  Here  no  user  of  the 
car  was  intended  or  implied,  but  the  contrary,  and  so  the  posses- 
sion for  that  kind  of  employment  was  not  with  the  consent  to 
which  the  section  evidently  refers.  It  may  be  difficult  to  lay  down 
a rule  covering  all  cases,  but  this  one  lies,  in  my  humble  judgment, 
without  any  reasonable  construction  of  the  words  which  have  been 
chosen  to  impose  liability.  To  say  in  effect  that  Barber  or  his 
employee  had  the  owner’s  consent  to  his  possession  of  the  car  on 
the  highway  at  the  time  of  the  accident  is  to  contradict  the  facts 
and  to  lay  a far  heavier  burden  on  the  owner  than  is  necessary  to 
satisfy  the  words  of  the  statute. 

There  are  two  cases  which  support  the  position  that  consent 
at  the  time  of  the  accident  has  reference  to  the  particular  mode  of 
user — Hirshman  v.  Beal,  38  O.L.R.  40,  and  Walker  v.  Martin 
(1919),  46  O.L.R.  144.  In  the  first  case  the  car  was  sent  to 
a garage  for  the  purpose  of  repair.  The  foreman  took  the 
car  out  of  the  repair-shop  for  the  purpose  of  testing  it  upon 
the  highway,  and,  having  done  so,  drove  it  for  his  own  con- 
venience and  in  doing  so  injured  the  plaintiff.  It  was  held 
that  the  owner  was  liable.  The  ground  upon  which  this  holding 
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can  be  supported  is  that,  the  foreman  having  the  owner’s  sanction 
to  drive  it  for  a limited  purpose,  there  was  consent  to  its  user  on 
the  highway.  The  Chief  Justice  of  the  Common  Pleas  says  (p. 
44)  : It  was  this  man’s  dut}^,  as  foreman  of  the  shop,  to  see  that 

the  car  was  repaired,  and  for  that  purpose  it  was  necessary,  or 
proper,  that  he  should  run  it  in  the  public  streets  to  some  extent.” 
Eiddell,  J.,  says  (p.  50),  I should  hesitate  long  before  finding 
that  there  was  not  implied  consent  of  the  ovmer  for  Sheppard  to 
drive  the  car  so  far  as  was  reasonably  necessary  to  test  it.” 
Hasten,  J.  (p.  52)  : My  opinion  is  that  he  assumed  that  this 

trivial  use  of  the  car  ” (i.e.,  for  his  own  convenience)  would  not 
be  objected  to  by  the  owner.”  ETo  doubt,  the  decision  may  seem  to 
go  the  length  of  suggesting  that  possession  for  any  purpose  was 
all  that  the  statute  required  in  order  to  render  the  owner  liable; 
but,  in  the  view  I take  of  it,  this  is  not  made  so  definite  as  to 
constitute,  on  that  point,  an  authority  binding  on  this  Court. 

In  the  second  case,  before  a Court  including  two  of  the  Judges 
who  decided  Hirshman  v.  Beal,  the  finding  of  the  trial  Judge, 
Hasten,  J.,  was  affirmed,  holding  that  the  owner’s  daughter  was 
not  in  his  employ  and  that  he  was  not  liable  because  the  daughter 
was  running  the  car  without  her  father’s  consent ; she  and  he  and 
her  mother  testified  that  she  was  driving  it,  not  only  without  his 
consent,  but  in  disobedience  to  his  orders.” 

I would  allow  the  appeal  and  dismiss  the  action. 

Ferguson,  J.A.  : — The  facts  are  not  in  dispute.  The  result 
turns  on  the  interpretation  of  sec.  19  of  the  Motor  Vehicles  Act, 
E.S.O.  1914,  ch.  207. 

I have  read  and  considered  the  opinion  of  my  Lord  the  Chief 
Justice,  but  am  unable  to  agree  in  his  conclusion.  It  appears  to 
me  that  his  interpretation  is  based  upon  the  assumption  that  the 
Act  is  one  respecting  motor  vehicles  as  dangerous  articles  and  the 
custody  and  control  thereof  having  regard  to  the  dangers  incident 
to  their  operation.  The  Act  provides  that  it  may  be  cited  as  “ The 
Motor  Vehicles  Act,”  but  that  is  not  the  title  of  the  Act,  and  a 
reading  of  the  official  title,  along  with  the  said  provision  of  the 
Act,  makes  it  clear  that  the  Act  is  one  directed  to  regulating 
motor  traffic  on  highways  and  not  to  regulating  the  possession  of 
motor  vehicles  as  dangerous  articles.  The  title  of  the  Act  is  An 
Act  to  Eegulate  the  Speed  and  Operation  of  Motor  Vehicles  on 
Highways.”  The  provisions  of  the  Act  are  all  directed  to  regu- 
lating traffic  on  highways.  The  title  and  provisions  both  indicate 
the  purview  and  ambit  of  the  Act,  and,  in  my  opinion,  limit  its 
operation  to  highways  and  motor  traffic  thereon,  from  which  it 
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would  seem  to  follow  that  the  provisions  of  sec.  19  should  be 
interpreted  by  reference  to  the  objects  and  purpose  of  the  Act  as 
gathered  from  its  title  and  provisions. 

Section  19  (as  amended)  reads:  The  owner  of  a motor 

vehicle  shall  be  responsible  for  any  violation  of  this  Act  or  of  any 
regulation  prescribed  by  the  Lieutenant-Governor  in  Council, 
unless  at  the  time  of  such  violation  the  motor  vehicle  was  in  the 
possession  of  some  person  other  than  the  owner  without  his  con- 
sent, express  or  implied,  not  being  a person  in  the  employ  of  the 
owner.’’ 

It  seems  to  me  the  question  is : Was  Barber  at  the  time  of  the 
accident  on  the  highway  in  possession  of  the  car  with  the  consent 
of  the  owner,  Clarke?  rather  than,  did  the  defendant  entrust  the 
dangerous  article  to  Barber  and  thereby  make  it  possible  for  him 
to  operate  it  on  the  highway?  The  evidence  is  clear  that  Barber 
had  the  car  on  a highway  without  Clarke’s  consent.  The  arrange- 
ment was  that  the  car  should  be  stored  and  put  out  of  running 
order;  that  it  should  be  jacked  up  and  the  batteries  taken  out  of 
it,  and  that,  contrary  to  this  agreement.  Barber,  or  some  one  in  his 
employment,  without  the  consent  or  knowledge  of  Clarke  and 
during  his  absence  in  England,  took  the  car  into  the  highway  in 
direct  violation  of  Clarke’s  orders.  To  my  way  of  thinking, 
the  person  operating  Clarke’s  automobile  on  the  highway  <Jid  not 
there  and  then  have  possession  of  the  car  with  Clarke’s  consent, 
within  the  meaning  of  sec.  19,  for  I am  of  the  opinion  that,  accord- 
ing to  the  true  intent  and  meaning  of  sec.  19,  the  possession  there 
referred  to  is  possession  on  the  highway,  and  that,  if  it  appears 
that  the  car  was  on  the  highway  without  the  owner’s  consent, 
express  or  implied,  then  it  was  not  there  in  the  possession  of  some 
one  with  the  owner’s  consent. 

I would  allow  the  appeal. 


Magee,  J.A.,  agreed  with  Feeguson,  J.A. 


Meeedith,  C.J.O.  : — -The  facts  are  not  in  dispute,  and  the 
sole  question  for  decision  is  whether  sec.  19  of  the  Motor  Vehicles 
Act  renders  the  appellant  liable  for  the  wrongful  act  of  which  the 
respondent  complains. 

The  appellant  was  the  owner  of  a motor ' car  which,  on  the  2nd 
November,  1919,  struck  and  injured  the  respondent  when  she  was 
crossing  the  highway  in  order  to ' enter  a street  car,  and  it  is  not 
questioned  that  she  is  entitled  to  recover  from  some  one.  The  car 
was  not  being  driven  by  the  ' appellant ; he  had  gone  to  England, 
he  left  Toronto  on  the  28th  September  and  returned  about  the 
21st  December  following,  and  before  going  left  the  car  with  the 
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defendant  Barber,  who  had  a garage  called  the  Isabella  Garage, 
with  instructions  to  store  it  at  his  garage.  The  arrangement  was 
that  Barber  was  to  clean  the  car,  “ jack  it  up,’’  and  look  after  it, 
and  to  send  the  batteries  to  the  Prest-o-Lite  people no  arrange- 
ment was  made  for  his  using  it.  The  appellant  took  his  car  away 
from  the  garage  in  March  of  the  year ' following  that  of  his  return. 

No  evidence  was  given  as  to  who  was  driving  the  car  on  the 
occasion  of  the  accident  or  under  what  circumstances  or  for  what 
purpose  it  was  being  driven. 

It  may,  I think,  be  properly  inferred  that  the  motor  vehicle 
was  taken  upon  the  highway  by  Barber  or  some  one  by  his  authority 
or  direction,  and  that  in  doing  this  Barber  was  violating  the  terms 
of  the  arrangement  under  which  it  was  entrusted  to  his  keeping. 

Section  19  of  the  Motor  Vehicles  Act,  E.S.O.  1914,  ch.  207, 
provides  that  ^‘'the  owner  of  a motor  vehicle  shall  be  responsible 
for  any  violation  of  this  Act  or  of  any  regulation  prescribed  by  the 
Lieutenant-Governor  in  Council.”  That  section  was  amended  by 
4 Geo.  V.  ch.  36,  sec.  3,  by  adding  to  it  the  words:  unless  at  the 

time  of  such  violation  the  motor  vehicle  was  ^ in  the  possession  of 
a person,  not  being  in  the  employ  of  the  owner,  who  had  stolen  it 
from  the  owner.”  The  section  was  again  amended  by  7 Geo.  V.  ch. 
49,  sec.  14,  by  substituting  for  the  words  which  were  added  by 
4 Geo.  Y.  ch.  36,  sec.  3,  the  words:  ‘Ainlessiat  the  time  of  such 
violation  the  motor  vehicle  was  in  the  possession  of  some  person 
other  than  the  owner  without  his  consent,  express  or  implied,  not 
being  a person  in  the  employ  of  the  owner.”  And  in  that  form 
the  section  now  stands.* 

It  was  argued  on  the  part  of  the  appellant  that  at  the  time  of 
the  violation  the  vehicle  was  in  the  possession  of  Barber  without 
the  consent,  express  or  implied,  of  the  appellant,  within  the  mean- 
ing of  sec.  19,  because  at  that  time  Barber  was  using  it  in  contra- 
vention of  the  terms  of  the  arrangement  under  which  it  was  placed 
in  his  possession.  ' 

The  result  of  effect  being  given  to  this  contention  would  be 
that,  if  a person  borrowed  a motor  vehicle  from  the  owner  for  the 
purpose  of  journeying  in  it  from  Toronto  to  Hamilton  and  instead 
of  going  there  had  gone  to  Kingston  and  on  the  way  there  had 
violated  the  Act,  the  motor  vehicle  was  or  must  be  held  to  have 
been  in  his  possession  without  the  consent  of  the  owner. 

To  give  to  the  section  such  a restricted  meaning  would  be,  in 
my  judgment,  to  fritter  it  away.  The  object  of  it  was,  I think,  to 

* Section  19  was  again  amended  in  1918  (8  Geo.  V.  ch.  37,  sec.  8). 
by  adding  at  the  end  the  words : “ and  the  driver  of  a motor  vehicle  not 
being  the  owner  shall  also  be  responsible  for  any  such  violation.” 
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make  the  owner  careful  of  the  person  to  whom  he  entrusted  the 
possession  of  his  motor  vehicle^  and  in  order  to  do  that  to  make 
him  responsible  for  any  violation  of  the  Act  or  of  the  regulations 
of  which  the  person  to  whom  he  had  entrusted  it  should  be  guilty. 
If  it  were  otherwise,  a person  injured,  when  he  sought  to  recover 
from  the  owner^  wmuld  be  subject  to  be  met  with  the  statement. 
My  vehicle  was  not  in  the  possession  of  the  person  who  was 
driving  it  with  my  consent  because  when  the  violation  occurred  he 
was  using  it  for  a purpose  for  which  I had  not  given  him  authority 
to  use  it  and  it  would  often  be  impossible  for  the  injured  person 
to  shew  that  the  permission  to  use  it  was  not  limited  as  the  owner 
alleged  it  to  have  been. 

The  intention  of  the  Legislature,  as  I gather  from  the  language 
of  the  section  and  the  history  of  it,  was  to  make  the  owner  respon- 
sible unless  at  the  time  of  the  violation  the  person  who  was  guilty 
of  it  was  one  who  had  not  been  entrusted  by  the  owner  with  the 
possession  of  the  motor  vehicle ; in  other  words,  to  treat  the  vehicle 
as  a dangerous  article,  the  possession  of  which  the  owner  must  not 
entrust  to  another  except  with  the  consequent  responsibility  for 
violations  of  the  Act  committed  by  him,  regardless  of  whether  or 
not  at  the  time  the  violation  occurred  he  was  acting  in  contraven- 
tion of  the  terms  of  the  arrangement  on  the  faith  of  which  the 
possession  of  the  vehicle  had  been  entrusted  to  him. 

I would  dismiss  the  appeal  with  costs. 

Maclaben,  J.A.,  agreed  with  Meeedith.  C.J.O. 

Appeal  alloived  (Meredith,  C.J.O.,  and  Maclaren,  J.A., 
dissenting) . 


[APPELLATE  DIVISION.] 

Thompson  v.  Canadian  Pacific  Eailway  Co. 

Carriers — Loss  of  Goods — Damages — Bill  of  Lading — Cost  Price — Market 

Value. 

Where  a bill  of  lading  contains  the  clause.  “ The  amount  of  any  loss  or 
damage  for  which  any  carrier  is  liable  shall  be  computed  on  the  basis 
of  the  value  of  the  goods  at  the  place  and  time  of  shipment,”  the 
damages  occasioned  by  the  loss  of  a shipment  of  goods  must  not  be 
calculated  at  the  cost  price  to  the  owner  at  the  place  where  he 
bought  them,  but  at  the  market  value  of  these  goods  at  the  time  and 
place  of  shipment. 

Montreal  Cotton  and  Wool  Waste  Co.  v.  Canada  Steamship  Lines  (1920), 
60  Can.  S.C.R.  442,  applied. 

An  appeal  by  the  defendant  company  from  the  judgment  of  the 
Conlity  Court  of  the  County  of  York  (Denton,  Jun.Co.O.J.)  in 
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an  action  to  recover  damages  for  the  loss  sustained  by  the  plaintiff 
I by  reason,  as  he  alleged,  of  the  failure  of  the  defendant  company  to 
I deliver  in  good  condition  a car-load  of  turnips  shipped  by  the 
j plaintiff  from  Eergus,  Ontario,  to  Montgomery,  Alabama.  By  the 
I judgment  appealed  against  the  plaintiff  was  awarded  $512.69  and 
costs. 

March  15.  The  appeal  was  heard  by  Meeedith^  C.J.O.,  Mac- 
LAKEN,  Magee,  Hodgins,  and  Fekguson,  JJ.A. 

J.  D.  Spence,  for  the  appellant  company. 

T.  R.  Ferguson,  K.C.,  for  the  plaintiff,  respondent. 

I 

I April  28.  The  judgment  of  the  Court  was  read  by  Maclaken, 
J.A. : — The  defendant  company  admitted  liability  to  the  extent 
of  $559.25,  made  up  of  what  they  alleged  was  the  cost  of  the 
j turnips,  the  freight  prepaid,  the  duty  paid  and  customs  entry, 

I less  the  amount  of  salvage,  $95.41,  leaving  a balance  of  $463.84, 

I which  they  tendeved  to  the  plaintiff  before  action  and  paid  into 
Court  with  their  defence.  This  was  making  an  allowance  of  27 
cents  a bushel  for  the  turnips,  which,  they  said,  was  their  value 
at  Fergus  at  the  time  of  shipment. 

The  contract  between  the  parties  is  contained  in  the  conditions 
printed  on  the  back  of  the  bill  of  lading,  the  part  relevant  to  the 
present  dispute  being  part  of  sec.  4,  which  reads  as  follows : The 

amount  of  any  loss  or  damage  for  which  any  carrier  is  liable  shall 
be  computed  on  the  basis  of  the  value  of  the  goods  at  the  place 
and  time  of  shipment.’^ 

The  trial  Judge  found,  upon  the  evidence,  that  it  had  been 
proved  conclusively  that  there  was  no  market  for  these  turnips  at 
Fergus  or  indeed  anywhere  in  Ontario;  and  that  they  were  grown 
from  special  seed  supplied  by  dealers  in  the  United  States.  The 
nearest  markets  for  them  were  at  Buffalo  and  Detroit.  The  plain- 
tiff had  paid  for  them  at  Fergus  22  cents  a bushel,  and  had  sold 
them  in  Montgomery  for  65  cents  a bushel. 

The  identical  words  above  quoted  from  the  bill  of  lading  were 
considered  in  a recent  case  in  the  Supreme  Court  of  Canada, 
Montreal  Cotton  and  Wool  Waste  Co.  v.  Canada  Steamship  Lines 
(1920),  60  Can.  S.C.R.  442.  That  case  arose  over  a ship- 
ment of  wool  waste  from  Quebec  to  Montreal  which  was 
destroyed  through  the  negligence  of  the  defendants.  It  was  proved 
that  there  was  no  market  for  these  goods  at  Quebec,  but  there  was 
at  Montreal,  and  the  Court  unanimously  allowed  the  value  of  the 
goods  at  Montreal,  less  the  cost  of  transportation  from  Quebec  to 
Montreal.  It  was  contended  on  behalf  of  the  defendants  (as  has 
been  done  in  this  case)  that  the  plaintiffs  ought  not  to  recover 
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more  than  they  had  paid  for  the  goods,  but  this  was  overruled. 
It  was  also  said  by  Mignault,  J.  (p.  454),  that  the  value  to  be 
considered  is  the  value  to  the  purchaser,^^  and  (p.  455)  “it  cannot 
be  said  that  the  value  of  the  goods  is  the  purchase-price  of  the 
same.’’  There  is  nothing  in  conflict  with  this  in  the  remarks  of 
any  of  the  other  Judges. 

It  may  be  said  that  the  above  was  a Quebec  case,  and  not  an 
authority  in  this  Province;  but  it  appears  from  the  articles  of  the 
Quebec  Code  under  which  the  action  was  brought  (Nos.  1073, 
1074,  and  1675)  that  the  Quebec  law  on  the  subject  is  the  same  as 
the  law  of  this  Province. 

See  also  the  case  of  Wertheim  v.  Chicoutimi  Pulp  Co.,  [1911] 
A.C.  301,  to  the  same  effect. 

In  this  case  It  was  argued  on  .behalf  of  the  plaintiff  that,  as  he 
had  sold  the  turnips  in  Alabama  for  65  cents  a bushel,  and  as  the 
cost  price,  plus  the  freight,  duty,  and  other  expenses,  amounted 
only  to  30  cents  a bushel,  he  was  entitled  to  recover  as  his  dam- 
ages 35  cents  a bushel. 

The  trial  Judge  came  to  the  conclusion  that  the  tender  of  the 
railway  company  was  not  sufficient,  and  that  a fair  allowance  would 
be  32  cents,  which  was  the  amount  which  could  have  been  obtained 
at  the  nearest  markets  in  Detroit  or  Buffalo,  less  freight  and  duty 
at  the  time  of  shipment. 

I am  of  opinion  that  he  was  right  in  this  and  that  the  appeal 
should  be  dismissed. 

Appeal  dismissed  with  costs. 


[APPELLATE  DIVISION.] 

Cheistin  V.  Dey. 

Landlord  and  Tenant — Lease — Covenant  for  Quiet  Enjoyment — Breach 
of — Damages — Prospective  Profits. 

Where  two  parties  have  entered  into  a contract  which  one  of  them  has  ] 
broken,  the  damages  which  the  other  party  ought  to  receive  should 
be  such  as  may  fairly  and  reasonably  be  considered  as  either  arising 
naturally,  or  such  as  may  reasonably  be  supposed  to  have  been  in  the 
contemplation  of  the  parties  at  the  time  the  contract  was  made,  as  ; 
the  probable  result  of  the  breach  of  it. 

An  interruption  contemplated  by  a covenant  need  not  of  necessity  be  an  ^ 
interference  with  the  title,  but  may  be  an  interference  with  the  enjoy-  j 
ment.  ^fl 

Under  a lease  containing  a covenant  for  quiet  enjoyment,  the  lessee  was 
prevented  from  using  a portion  of  the  property  covered  by  the  lease 
by  reason  of  the  lessors  permitting  a tenant  at  will  to  remain  injj; 
possession.  The  lessee  claimed  damages  for  loss  of  quiet  enjoyment* 
and  profits  anticipated  from  the  use  of  the  entire  property; — 


LIL] 


ONTAEIO  LAW  EEPOETS. 


309 


Held,  that  the  lessee  was  entitled  to  damages  for  breach  of  the  covenant 
for  quiet  enjoyment  and  for  anticipated  profits,  such  as  would  have 
occurred  and  grown  out  of  the  contract  itself  as  a direct  and  immedi- 
ate result  of  its  fulfilment. 

Review  of  the  authorities. 

An  appeal  by  the  defendants  from  the  judgment  of  Mulock, 
C.J.Ex.^  after  trial  of  the  action  without  a jnry,  in  favour  of  the 
plaintiff  for  the  recovery  of  $1,000  damages  and  costs  in  an  action 
for  breach  of  a covenant  for  quiet  enjoyment  contained  in  a lease 
of  certain  premises  known  as  Dey’s  rink/’  in  the  city  of  Ottawa, 
made  by  the  defendants  as  lessors  to  the  plaintiff  as  lessee,  dated 
the  11th  September,  1919.  The  lease  contained  a reservation  of 
apartments  occupied  as  a residence  and  the  entrance  thereto;  and 
the  trial  Judge  found  as  a fact  that  the  rink  included  what  was 
called  the  garage  ” and  the  area  to  the  west  of  the  garage. 

April  11.  The  appeal  was  heard  by  Meredith^  C.J.O.,  Mac- 
LAEEN,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

A.  E.  Honeywell,  for  the  appellants,  argued  that  the  lean-to, 
which  included  the  garage  and  the  area  to  the  west  of  the  garage, 
was  occupied  by  Percy  Ley,  and  did  not  form  a part  of  the 
premises  which  were  leased  to  the  respondent.  Under  these 
circumstances  the  respondent  was  not  interfered  with  in  the  enjoy- 
ment of  the  premises  leased  to  him,  and  therefore  suffered  no 
damage.  If,  however,  the  learned  trial  Judge’s  finding  that  the 
garage  and  the  area  were  included  in  the  lease  was  correct,  the 
damages  should  be  only  the  fair  rental  value  of  these  portions  of 
the  premises,  and  there  should  he  no  allowance  for  prospective 
profits  from  the  use  of  these  parts. 

G.  F.  Henderson,  K.C.,  for  the  plaintiff,  respondent,  contended 
that  the  garage  and  area  formed  part  of  the  demised  premises,  and 
that  damages  had  been  properly  awarded  for  deprivation  of  their 
use.  As  to  the  measure  of  damages,  he  argued  that  the  respondent 
was  entitled  to  be  recompensed  for  prospective  profits  from  being 
denied  the  use  of  those  parts  of  the  rink  from  which  he  had  been 
excluded.  He  referred  to  Goodison  v.  Crow  (1920),  48  O.L.E. 
552;  Corbin  Y.  Thompson  (1907),  39  Can.  S.C.E.  575;  Simons  v. 
Mulhall  (1913),  4 O.W.U.  1424,  11  D.L.E.  781. 

Honeywell,  in  reply. 

April  28.  The  judgment  of  the  Court  was  read  by  Hodgins, 
J.A. : — Appeal  by  the  defendants,  the  lessors,  from  the  judgment 
of  the  Chief  Justice  of  the  Exchequer,  in  an  action  for  breach  of 
a covenant  for  quiet  enjoyment  contained  in  a lease  between  the 
parties,  dated  the  11th  September,  1919.  Damages  were  assessed 
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at  the  sum  of  $1,000,  and  the  appeal  is  substantially  against  these 
damages.  The  judgment  as  entered  is  against  the  defendants  Dey 
Brothers  and  Percy  Dey,  but  on  the  hearing  it  was  agreed  that 
Percy  Dey^s  name  should  be  struck  out  of  the  judgment,  and  that 
will  accordingly  be  done. 

The  property  leased  was  all  those  premises  known  as  Dey’s  j 
rink  situated  on  the  north-west  corner  of  Gladstone  avenue  and 
Bay  street  in  the  city  of  Ottawa,  reserving  thereout  and  therefrom 
the  apartments  at  present  occupied  as  a residence  and  the  entrance 
thereto,”  and  the  terms  for  which  the  premises  were  rented  ran 
from  the  22nd  March  to  the  22nd  November  in  the  years  1920, 
1921,  and  1922,  the  rent  being  payable  monthly  during  the  said 
terms. 

The  covenant  for  quiet  enjoyment  is  in  the  form  prescribed  by 
the  Act  respecting  Short  Forms  of  Leases,  R.S.O.  1914,  ch.  116, 
whereby  it  was  agreed  that  such  enjoyment  should  be  without  ■ 
any  interruption  or  disturbance  from  the  lessor,  or  any  other 
person  or  persons  lawfully  claiming  by,  from,  or  under  him.” 

The  evidence  shews  that  this  rink  ran  westward  from  Bay  street, 
the  principal  entrance  being  on  that  street.  On  passing  from  the 
street,  one  emerges  into  the  promenade  around  the  skating  surface  ; 
which  extended  from  east  to  west.  On  the  right  hand  of  the- 
skating  surface  and  beginning  at  a point  slightly  west  of  Bay 
street,  there  was  first  an  entrance  or  lobby,  then  an  open  space, 
spoken  of  as  the  area,”  extending  for  about  35  feet  westward 
from  the  lobby  to  a grand  stand,  all  these  being  under  a lean-to 
and  forming  part  of  the  rink-property.  The  lobby  was  really  a 
small  passageway  opening  off  the  promenade  around  the  skating  . 
surface,  through  a door  marked  C.  on  the  plan  produced.  It  was 
also  entered  from  the  direction  of  Bay  street  by  a door  shewn  on 
the  plan  as  B.;  beyond  that  door  and  across  the  lobby  were  stairs 
to  the  grand  stand.  Adjoining  that  door,  but  extending  from  ^ 
the  lobby  to  Bay  street,  to  which  access  was  got  through  door  A., 
was  what  is  known  as  the  “ garage.”  As  to  whether  or  not  the 
lobby  was  separated  from  the  garage  by  a partition  or  door,  or 
whether  there  was  no  division  at  all,  there  is  contradictory  evi- 
dence, and  the  learned  trial  Judge^s  decision  that  there  was  no 
partition  there  cannot  be  disturbed.  His  finding  as  to  the  extent 
of  the  leased  premises  is  as  follows:  I find  as  a fact  that  this  rinkj* 

included  what  is  called  the  garage  and  the  area  to  the  west  of  the  |^ 
garage.  I find  as  a fact  that  the  plaintiff  was  unlawfully  excluded 
from  the  possession  of  door  B.  and  of  door  A.,  and  that  that  excluv 
sion  caused  him  damage.” 
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I should  add  that  in  the  above  the  learned  Chief  Justice 
included  the  lobby  in  the  garage,  the  contention  being  that  both 
the  lobby  and  what  was  known  as  the  garage  were  used  for  garage 
purposes. 

The  rink-property  was  occupied  during  the  summer  previous 
to  the  lease  by  the  appellants  as  a storage  place  for  automobiles, 
and  the  parts  known  as  the  garage  and  lobby  were  used  for  certain 
automobile  repairing  operations.  What  was  the  skating  surface  in 
winter  was  then  occupied  by  automobile  bodies,  and,  instead  of 
their  being  removed  out  of  the  building,  they  were  said  to  have 
been  jammed  everywhere,  both  under  the  grand  stand  and  on  the 
area,  barring  access  to  the  grand  stand  from  Bay  street  by  door  A. 
This  is  the  evidence  of  the  respondent.  It  was  the  avowed  inten- 
tion of  the  respondent  to  use  the  leased  premises  as  a roller  rink 
during  the  periods  aforesaid. 

On  his  taking  possession,  he  found  Percy  Dey,  a son  of  one  of 
the  Dey  Brothers,  in  possession  of  the  garage  and  lobby  and  of  the 
reserved  apartments  in  which  he  lived.  Percy  Dey  was  carrying- 
on  the  garage,  and  had  the  automobiles  I have  referred  to  stored 
there.  The  respondent  says  that  he  made  frequent  requests  to 
Percy  Dey  to  take  them  out,  but  that  he  did  not  succeed  in  getting 
possession  of  the  garage  or  access  or  exit  through  doors  A.  and  B, 
at  any  time  during  his  lease,  and  that  this  delayed  actual  opera- 
tions. 

While  matters  were  in  that  condition,  the  premises  were  burned 
down,  on  the  15th  September,  1920,  five  weeks  after  the  respondent 
got  things  going.  The  respondent  says  that  they  gradually  got 
possession  of  everything  they  were  entitled  to  except  what  I have 
mentioned,  and  the  upper  part  of  the  grand  stand,  which  was  filled 
with  old  automobiles. 

As  illustrating  the  situation,  reference  may  be  made  to  letters 
dated  respectively  the  13th  August,  the  21st  August,  and  the  23rd 
August,  1920.  The  two  first  are  from  the  respondent  or  his 
solicitor  and  insist  on  full  possession,  while  the  last  one  is  from 
Percy  Dey  and  is  as  follows : Please  take  notice  The  exit  to  top 

promenade  open.  Percy  Dey.^^ 

Percy  Dey’s  explanation  of  this  is,  that  Mr.  Christin  was 
having  some  kind  of  an  entertainment  with  Mrs.  Dvorak,  and  he 
wanted  to  utilise  the  top  promenade,  and  there  was  some  automo- 
bile parts  lying  around  and  a pile  of  shingles  at  the  top  of  the 
stairs,  > so  I had  them  removed  and  gave  notice  to  that  effect.’^ 

There  was  a great  deal  of  contradictory  evidence  with  regard  to 
the  way  in  which  these  various  spaces  were  occupied,  but  I see  no 
reason  to  differ  in  any  way  from  the  finding  of  the  dearned  Chief 
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Justice  which  I have  quoted  nor  with  his  opinion  that  the  whole 
of  the  trouble  has  arisen  because  of  Percy  Dey  seeking  some 
personal  advantage  to  himself,  namely,  the  storage  of  cars. 

It  is  to  be  noted  that  the  surviving  member  of  Dey  Brothers  is, 
as  stated  to  us  on  the  argument,  well  acquainted  with  the  business, 
and  very  competent  to  understand  both  the  nature  of  the  tenancy 
and  the  purpose  for  which  i it  was  created.  In  the  lease  there  is  a 
provision  that  extra  insurance  incurred  by  reason  of  the  use  of  the 
premises  should  be  borne  by  the  lessee,  and  there  is  also  provision 
made  looking  towards  the  sharing  of  the  payments  for  the 
licenses,  municipal  and  otherwise,  required  by  the  lessee  for  his 
periods  of  occupancy  and  those  of  the  lessors  in  between.  There 
can  be  no  doubt  that  the  purpose  of  the  respondent  to  use  the 
premises  for  a roller-rink,  with  the  usual  entertainments  and 
gatherings,  was  well  understood  by  the  lessors  when  the  lease  was 
entered  into. 

The  only  question  remaining  to  be  decided  is  whether,  under 
the  circumstances  I have  mentioned,  the  proper  measure  of  dam- 
ages is  merely  the  fair  rental  of  those  portions  of  the  land  found 
by  the  learned  trial  Judge  to  have  been  withheld  from  the 
respondent,  including  the  doors  A.  and  B.,  or  whether  he  is  entitled 
to  recover  damages  based  on  the  loss  of  prospective  profits  which 
he  was  prevented  from  making  by  his  inability  to  gain  access  to 
and  to  use  the  parts  of  the  rink  from  which  he  was  excluded.  His 
contention  is  that  he  was  delayed  in  his  operations,  particularly  in 
putting  on  a masquerade  ball,  in  respect  of  which  he  contends  that 
the  withholding  of  the  use  of  the  garage  as  a passageway,  served 
by  door  A.,  and  of  door  B.,  rendered  this  entertainment  impossible 
owing  to  the  danger  to  be  apprehended  if  sufficient  exits  were  not 
provided  so  as  to  satisfy  the  municipal  authorities  that  no  undue 
risk  was  involved.  The  difficulty  suggested  regarding  the  amount 
of  damages  allowed  lies  in  the  fact  that  the  respondent  had  to 
prepare  the  rink  for  his  entertainments,  and  he  does  not  seem  to 
have  done  so  until  some  time  about  the  beginning  of  August,  and 
that  he  is  therefore  obliged  to  rest  them  entirely  upon  his  being 
prevented  from  putting  on  this  one  event,  out  of  which  he  alleges 
he  would  have  made  $2,500. 

The  extent  of  the  covenant  in  a lease  for  quiet  enjoyment  has  J 
been  considered  in  many  cases.  In  1795,  in  Ludwell  v.  Newman,  1 
6 T.E.  458,  the  Court  held  that  quiet  enjoyment  meant  “ a legal 
entry  and  enjoyment  without  the  permission  of  any  other  person,  K 
which  could  not  have  taken  place  here  on  account  of  the  prior  lease  ^ 
granted  to  Rogers’’  (by  the  defendant).  The  most  important  of  ^ 
these  cases,  according  to  Mr.  Justice  Bray  in  Williams  v.  Oal)riel,^m 


LII.] 


ONTARIO  LAW  REPORTS. 


313 


[1906]  1 K.B.  155,  is  that  of  Harrison  Ainslie  cO  Co.  v.  Muncaster, 
[1891]  2 Q.B.  680,  where,  at  p.  684,  Lord  Esher  says:  ''The 

interruption  contemplated  by  the  covenant  need  not  necessarily  be 
an  interference  with  the  title,  but  may  extend  to  an  interference 
with  the  enjoyment/’ 

In  Sanderson  v.  Mayor  of  Berwick-upon-Tweed  (1884),  13 
Q.B.D.  547,  at  p.  551,  Ery,  L.J.,  lays  it  down  that  a breach  of 
such  a covenant  occurs  where  the  " ordinary  and  lawful  enjoyment 
of  the  demised  land  is  substantially  interfered  with  by  the  acts  of 
the  lessor,  or  those  lawfully  claiming  under  him.” 

I think  Percy  Dey  was  a person  " claiming  under  the  lessors 
the  right  to  do  the  acts  which  caused  the  interruption,”  or  the 
prevention  of  full  occupancy,  within  the  language  of  Lord  Esher 
in  the  case  already  referred  to  ([1891]  2 Q.B.  at  p.  685).  Percy 
Dey  was  in  possession  under  the  lessors  at  the  time  of  the  lease, 
and  continued  therein,  insisting,  as  did  J.  P.  Dey,  one  of  the 
lessors,  that  the  garage  was  no  part  of  the  demised  premises.  Percy 
Dey  retained  some  keys,  was  " working  round,”  as  he  expresses 
it,  used  the  garage  as  a repair-shop,  stored  motor  parts  in  the 
grand  stand  until  August,  1919,  painted  and  varnished  automobile 
bodies  in  the  dressing  rooms,  and  put  bodies  and  parts  of  cars  on 
the  top  promenade  of  the  grand  stand.  Calling  himself  cashier 
and  in  charge  of  the  monetary  matters  for  the  lessors,  he  collected 
the  rent,  and  from  the  beginning  of  the  lease  till  about  the  1st 
August  he  locked  up  the  place  at  night  and  opened  it  in  the  morn- 
ing. His  whole  possession  was  with  the  lessors’  consent  and 
knowledge,  and  he  was  their  tenant  at  will,  at  least,  whom  the 
lessors  could  have  dispossessed  from  those  portions  of  the  premises 
which  in  my  opinion  were  indispensable  in  carrying  on  the  busi- 
ness for  which  the  rink  was  designed. 

All  that  remains  to  be  determined  therefore  is  what  the  proper 
measure  of  damage  is,  and  whether  there  was  evidence  to  justify 
the  award  of  $1,000.  The  breach  of  this  covenant  for  quiet  enjoy- 
ment is  said  to  give  rise  to  the  same  consequences  as  that  of  any 
other  contract:  Robinson  v.  Ha/rman  (1848),  1 Ex.  850;  Lock  v. 
Furze  (1866),  L.R.  1 C.P.  441,  where  the  Court  (p.  454)  stated 
the  true  measure  of  damages  to  be  " what  the  plaintiff  has  lost  by 
the  breach  of  the  contract,”  holding  that  there  was  no  difference 
in  this  respect  between  a contract  for  the  sale  of  real  property  and 
a contract  for  a chattel.  This  is,  of  course,  subject  to  the  excep- 
tion which  rests  on  Flureau  v.  Thornhill  (1776),  2 W.  Bl.  1078. 

The  right  to  damages  on  breach  of  contract  has,  ever  since 
Hadley  v.  Baxendale  (1854),  9 Ex.  341,  been  held  to  depend  on 
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whether  they  are  such  as  arise  naturally  or  such  as  may  reason- 
ably be  supposed  to  have  lieen  in  the  contemplation  of  both  parties, 
at  the  time  they  made  the  contract,  as  the  probable  result  of  a 
breach  of  it (p.  354). 

There  is  no  doubt  that  both  parties  were  aware  of  the  purpose 
of  the  respondent  in  renting  the  rink,  and  of  the  methods  which 
he  would  employ  to  make  it  pay.  The  appellants  were  in  a similar 
business  themselves,  and  neither  they  nor  their  counsel  made  any 
attempt  to  cast  doubt  or  discredit  upon  the  assertion  that  the 
holding  of  a masquerade  ball  was  an  ordinary  and  lawful  enjoy- 
ment of  the  demised  premises.’’ 

The  case  therefore  falls  within  the  case  of  Goodison  v.  Crow, 
decided  by  this  Divisional  Court  in  1920,  48  O.L.R.  552.  That 
anticipated  profits  may  in  such  a case  be  recovered  is  also  evident 
from  cases  like  Corbin  v.  Thompson,  39  Can.  S.C.R.  57'5,  where  they 
are  said  to  be  such  as  would  have  occurred  and  grown  out  of  the 
contract  itself  as  the  direct  and  immediate  result  of  its  fulfilment. 
Then  they  are  part  and  parcel  of  the  contract  itself  ” {per  Davies, 
J.,  at  p.  580)  ; and  Chaplin  v.  ITiclcs,  | 1911]  2 K.B.  786,  where 
damages  for  neglect  to  give  the  plaintiff  the  right  to  ])resent  her- 
self and  take  her  chance  of  winning  a prize  were  held  to  be  within 
the  contemplation  of  the  parties  as  the  possible  direct  outcome  of 
the  breach  of  contract”  (p.  791). 

Loss  of  profits  has  been  actually  allowed  on  breach  of  contract 
for  quiet  enjoyment  in  Eolph  v.  Crouch  (1867),  L.R.  3 Ex.  44; 
Grosvenor  Hotel  Co.  v.  Hamilton,  [1894]  2 Q.B.  836;  Simons  v. 
Mulhall,  4 O.AY.N.  1424,  11  D.L.R.  781.  See  also  Horsnail  v. 
Shuie  (1921),  62  D.L.R.  199. 

The  learned  Chief  Justice  has  fixed  the  damages  at  $1,000. 
The  only  evidence  before  him  supported  a larger  figure,  and  there 
is  little  doubt  that  he  adopted  this  amount,  having  regard  to  the 
material  time  during  which  the  obstruction  operated  and  the 
natural  exaggeration  of  prospective  profits.  There  is  no  ground 
open  for  disagreeing  with  his  view  as  to  the  proper  amount  to  be 
allowed.  , 

The  appeal  should  be  dismissed. 


Appeal  dismissed  with  costs. 
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[APPELLATE  DIYISION.] 

Repetti  Limited  v.  Oliver-Lee  Limited. 

Company  — Contract  of  Guaranty  Negotiated  t)efore  Incorporation' — 
Rights  of  Company. 

A company  cannot  obtain  the  benefit  of  a contract  purporting  to  have 
been  made  on  its  behalf  before  it  came  into  existence,  by  merely 
adopting  or  ratifying  it.  In  order  to  do  so,  a new  contract,  on  the 
terms  of  the  old  one,  must  be  made  with  it  after  its  incorporation. 
Natal  Land  and  Colonization  Co.  \.  Pauline  Colliery  Syndicate,  [1904J 
A.C.  120,  and  In  re  Northumberland  Avenue  Hotel  Co.  (1886),  33 

Ch.D.  16,  followed. 

Appeal  b}-  the  defendants  E.  W.  Lee  and  F.  H.  Aikman  from 
the  judgment  of  Logie^  J.^  at  the  trial,  in  an  action  to  recover 
$7,243.79,  the  balance  of  the  price  of  goods  sold  and  delivered  by 
the  plaintiffs  to  the  defendant  company.  The  judgment  was  in 
favour  of  the  plaintiffs  against  the  defendant  company  for  the 
amount  claimed,  and  against  the  appellants,  on  a guaranty  of  the 
indebtedness  of  the  defendant  company,  for  $5,000  and  costs. 

March  28  and  29.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  Hodgins,  and  Fergusoji,  JJ.A. 

J.  Gilchrist,  for  the  appellants. 

R.  Wherry,  for  the  plaintiffs,  respondents. 

The  arguments  of  counsel  are  stated  in  the  judgment. 

April  28.  Ferguson,  J.A.  : — The  guaranty  sued  on  reads : — 

“We,  Ernest  William  Lee,  Frederick  Henry  Aikman,  and 
Harry  Carlton  Mendoza,  all  of  the  city  of  Toronto,  in  the  county 
of  York,  directors  of  Oliver-Lee  Limited,  do  hereby,  jointly  and 
severally,  bind  ourselves  to  indemnify  and  save  harmless  Repetti 
Limited  against  loss  sustained  by  them  by  reason  of  the  non-pay- 
ment for  goods  sold  and  delivered  by  Repetti  Limited  to  Oliver- 
Lee  Limited  up  to  the  sum  of  five  thousand  dollars. 

“ Dated  this  26th  day  of  July,  1919.’’ 

The  plaintiffs  contend  that  the  document  sued  upon  was 
intended  to  evidence  a contract  on  the  part  of  the  individual 
defendants  to  indemnif}^  the  plaintiffs  against  loss  up  to  $5,000,  in 
respect  of  any  goods  they  might  sell  to  the  defendant  company, 
and  should  be  construed  as  expressing  such  a contract. 

The  appellants  contend  that  they  contracted  to  indemnify  the 
plaintiffs  against  loss  in  respect  of  goods  sold,  to  the  value  of 
$5,000,  and  that  their  liability  is  to  be  ascertained  and  measured 
by  the  loss,  if  any,  sustained  by  the  plaintiffs  in  respect  of  the 
first  $5,000  in  goods  sold  by  the  plaintiffs  to  the  defendant  corn- 
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pany^  and  that  their  liability  on  the  guaranty  ceased  on  payment 
by  the  defendant  company  of  $5,000. 

The  evidence  is  that,  at  the  date  of  the  signing  of  the  guaranty, 
the  plaintiff  company  had  not  been  incorporated;  that  the  contract 
for  the  guaranty  was  negotiated  by  the  promoters  of  the  plaintiff 
company.  During  the  negotiations,  all  parties  understood  that  if 
the  defendant  company  could  give  assurances  of  their  financial 
responsibility  the  promoters  of  the  plaintiff  company  would  incor- 
porate a company  in  Canada,  and  the  company  to  be  incorporated 
would  manufacture  and  sell  to  the  defendant  company  candies, 
the  same  as  those  marketed  in  the  United  States  by  Eepetti  Incor- 
porated, a New  York  corporation. 

The  learned  trial  Judge  received  evidence  to  shew  the  amount 
of  the  business  that  it  was  contemplated  would  be  transacted;  the 
amount  that  was  transacted  is  evidenced  by  the  accounts  sued  upon 
and  by  the  contract  entered  into  by  the  plaintiff  and  defendant 
companies  after  the  plaintiff  company  was  incorporated.  The 
appellants  sought  to  prove  that  the  guaranty  was  intended  only  as 
a substitute  for  a cash  payment  of  $5,000,  and  as  an  assurance  that 
the  first  $5,000  worth  of  goods  supplied  under  the  contract  would 
be  paid  for.  This  evidence  was  rejected.  The  learned  trial  Judge 
interpreted  the  contract  as  a continuing  guaranty,  indemnifying 
the  plaintiffs  against  ultimate  loss  to  the  extent  of  $5,000. 

The  appellants  contend,  further,  that  the  terms  of  credit  were 
changed  to  the  prejudice  of  the  guarantors,  in  that  on  the  20th 
November,  1920,  the  plaintiff  and  defendant  companies  agreed 
that  the  time  for  payment  of  the  indebtedness  should  be  extended 
and  the  terms  of  payment  changed. 

I do  not  think  the  contention  that  the  time  for  payment  was 
extended  or  the  terms  of  payment  changed  is  available  to  the 
appellants,  for  at  the  time  the  guaranty  was  given  the  terms  of 
credit  had  not  been  arranged,  and  the  arranging  and  fixing  of 
these  terms  were  left  to  the  two  companies.  It  was  in  the  contem- 
plation of  all  parties  that  the  two  companies  could  make  and 
arrange  for  such  terms  of  sale  and  credit  as  they  deemed  advisable. 
That  brings  us  to  the  meaning  of  the  guaranty. 

The  circumstances  adduced  in  evidence  are  consistent  with 
both  or  either  of  the  interpretations  contended  for,  and  it  seems 
to  me  that  the  document  must  be  construed  by  a reference  to  its 
wording  and  grammatical  construction  rather  than  by  probabilities 
based  on  surrounding  circumstances.  I have  no  doubt  the  parties"^ 
negotiating  on  behalf  of  the  plaintiff  company  thought  the  appel- 
lants were  contracting  in  the  terms  they  now  contend  for,  and  thatjj 
the  document  expressed  a contract  on  the  part  of  the  appellants 
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to  indemnify  the  plaintiff  company  for  loss  in  respect  of  any  goods 
they  might  sell,  but  I doubt  that  the  document  as  drawn  expresses 
that  intention,  or  that  the  appellants  intended  that  it  should.  I 
am,  however,  of  the  opinion  that  it  is  not  necessary  to  determine 
whether  or  not  the  parties  were  ad  idem,  or  what  is  the  meaning  of 
the  ’words  used  in  the  document  upon  which  the  plaintiffs  found 
their  claim,  for  it  appears  in  evidence  and  by  the  statement  of 
counsel  that  the  plaintiff'  company  was  not,  at  the  time  the  guaranty 
was  signed,  that  is  the  26th  July,  1919,  incorporated,  but  was 
brought  into  being  on  the  6th  August,  1919,  and  that  the  contract 
was  negotiated  with  and  delivered  to  the  promoters  of  the  plaintiff 
company  before  its  incorporation.  No  attempt  was  made  to  estab- 
lish a new  contract  after  the  plaintiff  company  came  into 
being.  It  is  clear  from  the  evidence  that  the  plaintiff  company 
assumed  that  on  its  incorporation  it  was  entitled  to  the  benefit  of 
the  contract  negotiated  with  and  delivered  to  its  promoters,  but  the 
authorities  appear  to  make  it  clear  that  this  assumption  was 
erroneous. 

In  Natal  Land  and  Colonization  Co.  v.  Pauline  Colliery  Syndi- 
cate, [1904]  A.C.  120,  the  Privy  Council  decided  that  a com- 
pany cannot  by  adoption  or  ratification  obtain  the  benefit  of  a 
contract  purporting  to  have  been  made  on  its  behalf  before  the 
company  came  into  existence.  In  order  to  do  so  a new  contract 
must  be  made  with  it  after  its  incorporation  on  the  terms  of  the 
old  one.^'’ 

The  head-note  to  In  re  NortJmmloerland  Avenue  Hotel  Co. 
(1886),  33  Ch.  D.  16,  reads:— 

A ’written  agreement  was  entered  into  between  W.  of  the 
one  part  and  D.,  as  trustee  for  an  intended  company,  to  be 
called  the  N.  Company,  of  the  other  part,  that  W.,  who  was 
entitled  to  an  agreement  for  a building  lease  from  the  Metro- 
politan Board  of  Works,  should  grant  an  underlease  to  the 
company,  and  that  the  company  should  erect  the  buildings.  The 
company  was  registered  on  the  following  day.  The  memorandum 
did  not  mention  the  agreement,  but  the  articles  adopted  it,  and 
provided  that  the  company  should  carry  it  into  effect.  No  fresh 
agreement  with  W.  was  signed  or  sealed  on  behalf  of  the  com- 
pany, but  the  company  took  possession  of  the  land,  expended 
money  in  building,  and  acted  on  the  agreement,  which  they  con- 
sidered to  be  binding  on  them.  The  company  failed  to  complete 
the  buildings,  and  the  Metropolitan  Board  re-entered.  The  com- 
pany being  in  course  of  winding  up,  the  trustee  in  bankruptcy  of 
W.  took  out  a summons  to  be  allowed  to  prove  for  damages  against 
the  company  for  their  breach  of  the  agreement : — 
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Held  (affirming  the  decision  of  Chitty^  J.)  that  the  agree- 
ment having  been  entered  into  before  the  company  was  in  existence, 
was  incapable  of  confirmation,  and  that  the  acts  of  the  company, 
having  evidently  been  done  under  the  erroneous  belief  that  the 
agreement  between  W.  and  D.  was  binding  on  the  company,  were 
not  evidence  of  a fresh  agreement  having  been  entered  into  between 
W.  and  the  company  on  the  same  terms  as  the  written  agreement, 
that  there  was  therefore  no  agreement  l)etween  W.  and  the  company, 
and  that  the  summons  must  be  dismissed.’^ 

See  also  Pollock  on  Contracts,  9th  ed.  (1921),  p.  116;  PalmePs 
Company  Law,  11th  ed.,  p.  262. 

These  authorities  seem  to  me  to  preclude  us  from  allowing  the 
plaintiffs  now  to  adopt  and  have  the  benefit  of  a contract  to  which 
they  were  not  parties  in  fact. 

I would  allow  the  appeal  and  dismiss  the  action  as  against  the 
appellants. 

Maclauen,  jMagee,  and  Hodgins,  JJ.A.,  agreed  with  Fekgu- 
SON",  J.A. 

JIeuedith,  C.J.O.,  agreed  in  the  result. 


Appeal  allowed. 

[A  member  of  the  Bar  has  called  the  editor’s  attention,  in  reference 
to  this  decision,  to  sec.  24  (2)  of  the  Ontario  Companies  Act.  R.iS.O. 
1914,  ch.  178.  and  sec.  29  (3)  of  the  Dominion  Companies  Act,  R.S.C. 
1906,  ch.  79.] 
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[APPELLATE  DIVISION.] 

Rex  V.  George. 

Rex  V.  Maranoef. 

Criminal  Law — Assisting  in  Unlicensed  Distilling — Summary  Convic- 
tions— Jurisdiction  of  Police  Magistrate — Inland  Revenue  Act,  secs. 
132,  180,  181 — Penalty  — Forfeiture  — Criminal  Code,  Part  XV. — 
Absence  of  Evidence  to  Support  Convictions. 

The  combined  effect  of  secs.  180'  and  181  of  the  Inland  Revenue  Act, 
R.S.C.  1906,  ch.  51,  is  that  conviction  of  an  offence  against  sec.  180 
(assisting  in  unlicensed  distilling)  subjects  the  offender  to  a penalty 
of  $500  and  to  a forfeiture  of  the  sum  mentioned  in  sec.  181.  By  sec. 
132,  a penalty  not  exceeding  $500  may  be  enforced  by  summary  convic- 
tion under  Part  XV.  of  the  Criminal  Code. 

The  defendants  were  summarily  convicted  by  a police  magistrate  of  an 
offence  against  sec.  180  and  each  fined  $200:  — 

Held,  that  the  magistrate  had  jurisdiction  to  convict  and  impose  the 
S penalty,  although  the  amount  of  the  forfeiture,  if  it  were  to  be 
I enforced,  would  be  more  than  $500. 

I The  proper  authorities  had  the  right  to  sue  for  and  recover  or  to 
enforce  either  the  penalty  or  the  forfeiture  or  both — in  this  case  they 
: elected  to  enforce  the  penalty,  and  were  not  to  be  taken  to  be  thereby 

attempting  to  enforce  the  forfeiture. 

i Rev  V.  Brennan  (1902),  6 Can.  Crim,.  Cas.  29,  Rex  v.  Schmolke  (1919), 
31  Can.  Crim.  Cas.  395,  33  Can.  Crim.  Cas.  371,  and  Rex  v.  Hartfeil 
I (1920),  35  Can.  Crim.  Cas.  110,  considered. 

j The  convictions,  however,  were  quashed,  upon  the  ground  that  there 
was  no  evidence  upon  which  the  magistrate  could  act  (Hasten  and 
i Logie,  JJ.,  dissenting). 

1 Rex  V.  Hendrie  (1905),  11  0.  L.  R.  202,  referred  to. 
j Order  of  Meredith,  C.J.C.P.,  in  Chambers,  reversed. 

I Appeals  by  the  defendants  from  orders  of  Meredith,  C.J.C.P., 

! in  Chambers,  of  the  1 5th  March,  1922,  dismissing  applications, 
j made  on  the  return  of  writs  of  habeas  corpus,  for  the  discharge  of 
i the  defendants  from  custody  under  convictions  by  a Police  Magis- 
; trate  for  offences  against  the  Inland  Revenue  Act. 

f April  4.  The  appeals  were  heard  by  Mulock,  C.J.Ex.,  Kelly, 

! WisTEX,  Rose,  and  Logie,  JJ. 

i W.  C.  Mihel,  K.C.,  for  the  appellants,  argued  that  the  magis- 
; trate  had  no  jurisdiction  to  try  the  cases  under  Part  XY.  of  the 
' Criminal  Code.  Looking  at  the  provisions  of  secs.  180  and  181 
i of  the  Inland  Revenue  Act,  R.S.C.  1906,  ch.  51,  the  proceedings. 

' here  were  to  recover  penalties  or  forfeitures  exceeding  $500 ; and, 

I as  sec.  132  of  the  Inland  Revenue  Act  authorises  only  penalties 
j or  forfeitures  not  exceeding  $500  to  be  recovered  under  Part  XV.  of 
1 the  Code,  the  magistrate  had  no  jurisdiction.  There  was  no  evi- 
! (lence  to  support  the  convictions:  Regina  v.  Heath  (1887),  13  O.R. 

; '171;  Rex  V.  Hendrie  (1905),  11  O.L.E.  203. 

1 22 — 52  O.L.E. 
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F.  P.  Brennan,  for  the  magistrate  and  prosecutor,  respondents,' 
contended  that  the  magistrate  had  jurisdiction,  as  it  was  only  the 
penalty  and  not  the  forfeiture  which  was  being  sought  to  be 
enforced,  and  that  the  penalty  did  not  exceed  $500.  He  also  con- 
tended that  the  learned  Chief  Justice  in  Chambers  was  justified  in 
the  inferences  which  he  drew  from  the  evidence.  On  the  question, 
of  jurisdiction  counsel  referred  to  Rex  v.  Schmolke  (1919),  31  ^ 
Can.  Crim.  Cas.  395,  33  Can.  Crim.  Cas.  371;  Rex  v.  Brennan 
(1902),  6 Can.  Crim.  Cas.  29;  and  Rex  v.  Auerbach  (1919),  31 
Can.  Crim.  Cas.  46. 


May  1.  Rose,  J.  : — Each  defendant  was  charged  before  the 
Police  Magistrate  at  Belleville  with  having  assisted  in  distilling  or  % 
rectifying  spirits  in  an  unlicensed  place  and  without  having  a'"® 
license,  contrary  to  sec.  180  of  , the  Inland  Revenue  Act,  R.S.C.  S 
1906,  ch.  51.  The  proceeding  was  by  way  of  summary  conviction's 
under  Part  XV.  of  the  Criminal  Code.  Each  defendant  was  ^ 
found  guilty  and  fined  $200  and  costs,  and  was  ordered  to  be 
imprisoned  on  default  of  payment.  Motions  made  upon  the  returns  :'y 
to  writs  of  habeas  corpus  were  dismissed  by  the  Chief  Justice  of 
the  Common  Pleas : the  appeals  are  from  his  orders. 

Two  points  are  taken  in  each  case,  the  first  that  there  was  no  ‘‘"f* 
jurisdiction  in  the  magistrate  to  try  the  cases  under  Part  XV.  of.'” 
the  Criminal  Code,  and  the  second  that  there  was  no  evidence  to 
support  the  convictions. 

First,  as  to  the  jurisdiction.  Section  180  of  the  Inland  Revenue 
Act,  as  amended  by  (1920)  10  & 11  Geo.  V.  ch.  52,  sec.  5,,’ 
enacts,  inter  alia,  that  every  person  who,  without  having  a license;'?* 
under  the  Act  then  in  force,  assists  in  distilling  or  rectify- 
ing  any  spirits  in  any  unlicensed  place,  is  guilty  of  an  indictable  i 
offence,  and  shall,  for  a first  offence,  be  liable  to  a penalty  not^ 
exceeding  $500,  and  not  less  than  $200,  and  to  imprisonment.  ^ 

Section  181  enacts  that  every  person  who  becomes  liable  to 
penalty  provided  for  in  sec.  180  shall,  in  addition  thereto,  forfeitmM 
and  pay,  for  the  use  of  His  Majesty,  double  the  amount  of  excise  ® 
duty  and  license  duty  which  should  have  been  paid  by  him.  WH 

Section  132  enacts  that  every  penalty  or  forfeiture  incurred  for  ^ j 
any  offence  against  the  provisions  of  the  Act  may  be  sued  for  and 
recovered  or  may  be  enforced  (a)  before  the  Exchequer  Court  ofjV-' 
Canada,  or  any  court  of  record  having  jurisdiction  in  the  prem-.-:j 
ises;  or,  (b)  if,  the  amount  or  value  of  such  penalty  or  f orf eitur^ 
does  not  exceed  $500,  whether  the  offence  in  respect  of  which  it^ 
has  been  incurred  is  declared  by  the  Act  to  be  an  indictable  offence . | 
or  not,  by  summary  conviction,  under  Part  XV.  of  the  Criminal .Jj 
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Code;  and  that  the  offender  may  be  committed  to  gaol  unless  the 
penalty  and  costs  are  paid. 

The  combined  effect  of  secs.  180  and  181  is  that  conviction 
of  an  offence  against  sec.  180  subjects  the  offender  to  a penalty 
of  $500  and  to  a for’feiiure  of  the  sum  mentioned  in  sec.  181 ; and 
Mr.  MikeFs  argument  is  that  every  prosecution  for  an  offence 
against  sec.  180  is^  therefore,  a proceeding  to  recover  or  enforce 
a penalty  or  forfeiture  exceeding  $500,  and,  as  it  is  only  penalties 
or  forfeitures  not  exceeding  $500  that  sec.  132  authorises  to  be 
recovered  or  enforced  under  Part  XV.  of  the  Criminal  Code,  that 
the  magistrate  was  without  jurisdiction  in  these  cases.  With  this 
argument  I do  not  agree.  Section  180  imposes  a penalty  for  breach 
of  its  provisions.  Section  181  adds  a forfeiture.  If  an  offence  is 
committed,  the  proper  authorities  may  proceed  to  sue  for  and 
recover  or  to  enforce  either  the  penalty  or  the  forfeiture  or  both. 
In  this  case  they  proceeded  to  enforce  the  penalty,  but  not  the 
forfeiture.  The  penalty  does  not  exceed  $500.  Section  132  says 
that  a penalty  not  exceeding  $500  may  be  enforced  by  summary 
conviction  under  Part  XV.,  and  the  right  to  enforce  it  in  the  way 
chosen  seems  to  be  clear.  It  is  said  that  the  forfeiture  created  by 
sec.  181  would  be,  in  each  of  these  cases,  something  over  $500.  If 
that  is  so,  it  could  not  be  enforced  by  summary  conviction:  but 
any  attempt  to  collect  $500  from  either  of  these  defendants,  each 
of  whom  has  gone  to  gaol  because  he  cannot  pay  a penalty  of  $200, 
would  be  futile;  and  to  hold  that  the  Crown,  because  it  has  the 
right  to  try,  in  some  way,  to  enforce  the  forfeiture,  must  be  deemed 
to  have  attempted  to  enforce  it  by  the  proceedings  in  question,  and 
that  those  proceedings  must  therefore  be  deemed  to  be  proceedings 
taken  to  recover  or  enforce  something  other  than  or  additional 
to  the  penalty  which  there  was  the  express  right  to  recover  or 
enforce  by  summary  conviction,  would  be,  in  my  opinion,  quite 
unwarranted. 

For  these  reasons,  I am  of  opinion,  that  the  first  ground  of 
appeal  fails. 

Then  as  to  the  evidence.  The  defendants  are  Serbians,  appar- 
ently about  20  years  of  age.  They  were  living  with  one  of  their 
compatriots  named  Pinchoff,  in  a house  of  which  he  was  tenant, 
tlieir  story  being  that  they  were  out  of  work  and  that  Pinchoff  had 
said  that  they  could  live  with  him  until  the  spring,  and  when  they 
got  work  could  pay  him  for  their  winter’s  board.  In  a cellar 
under  the  house,  reached  by  a trap-door  opening  from  what  seems 
to  have  been  the  main-room  of  the  house,  was  a still.  Police 
officers  raiding  the  house  found  Maranoff  in  the  front  room.  In 
answer  to  questions  he  told  them  that  the  other  occupants  of  the 
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house  were  out,  and  that  he  did  not  know  anything  about  a still. 
A search,  however,  disclosed  the  trap-door,  which,  because  it  was 
covered  by  a strip  of  oilcloth,  had  not  been  seen  at  first ; and  in  the 
cellar  were  found  Pinchoff  and  George  (the  latter  cowering  in  a 
corner  behind  a post)  aaid  the  still  in  full  operation.  Pinchoff 
admitted  that  he  was  distilling  spirits,  and  he  later  pleaded  guilty 
to  a charge  laid  against  him.  But  on  George^s  trial  he  swore  that 
he  had  never  had  any  assistance  from  either  George  or  Maranoff 
in  any  of  his  illegal  operations,  except  ^‘^when  they  helped  to  put 
the  bottles  down  ” — i.e.,  as  I understand  it,  when  they  took  down 
to  the  cellar  some  bottles  into  which  he  was  going  to  put  the  dis- 
tilled liquor.  Each  of  the  defendants  denied  that  he  had  rendered 
any  assistance.  George  said  that  on  the  occasion  when  the  police 
found  him  in  the  cellar  he  had  gone  there  at  Pinchoff^s  request 
with  some  tobacco.  Pinchoff  added  that  when  he  came  he  asked 
how  she  was.^^  George  admits  having  drunk  some  of  the  liquor 
distilled  by  Pinchoff  on  earlier  occasions.  I think  this  is  a com- 
plete statement  of  the  evidence,  except  that  it  may  be  added  that 
one  of  the  officers  said  that  he  thought  that  the  still  would  be  too 
heavy  for  one  man  to  lift.  There  was  not,  however,  any  evidence 
that  there  was  any  occasion  to  lift  it  in  the  course  of  distilling. 
Pinchoff  says  that  he  can^  and  does,  lift  it. 

The  charge  against  each  of  the  defendants  was,  as  has  been 
stated,  that  he  assisted  in  distilling  or  rectifying  spirits,  and  the 
question  is,  whether  there  was  any  evidence  that  they  or  either  of 
them  did  so  assist.  There  is,  of  course,  evidence  which  is  con- 
sistent with  the  guilt  of  each : but  is  there  evidence  which  is  more 
consistent  with  guilt  than  with  the  truth  of  the  story  told  by  the 
defendants  and  Pinchoff?  The  charge  is  not  that  the  defendants 
connived  at  the  distillation,  or  used  the  spirits  when  distilled,  or, 
in  Maranoff^s  case,  that  he  tried  to  prevent  the  detection  of  the 
offence.  Those  things  were  done,  but  the  evidence  seems  to  me 
to  come  to  no  more  than  this : that  the  two  defendants  lived  in 
Pinchoff’s  house,  that  one  of  them  was  with  him  in  the  secret  place 
in  which  the  unlawful  work  was  done,  that  the  other  tried  to  pro- 
tect him  from  arrest,  and  that  it  is  altogether  probable  that  if 
Pinchoff  had  needed  the  assistance  of  either  he  could  and  would 
have  obtained  it.  This  perhaps  creates  a suspicion  that,  in  some 
way  and  at  some  time,  one  or  the  other  or  both  did  assist,  but,  in 
my  opinion,  it  does  no  more.  It  is,  of  course,  difficult  to  draw  the 
line  between  evidence  of  guilt  and  facts  which  lead  to  a suspicion 
of  guilt ; and  when  the  attempt  is  made  to  draw  the  distinction  in 
a case  which  is  close  to  the  line  opinions  will  differ,  and  all  that 
one  can  do  is  to  form  as  best  one  can  one’s  own  opinion  and  act 
upon  it.  My  opinion  is  that  there  was  no  evidence  of  guilt. 
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One  matter  that  was  much  discussed  on  the  argnment  was  the 
effect  to  be  given  to  the  opinion  expressed  by  one  of  the  officers 
that  it  wonld  be  difficult  for  one  man  to  lift  the  still,  and  perhaps 
I ought  to  say  what  I think  of  that.  The  statement  was  not  a 
very  precise  one,  and,  as  has  been  mentioned,  it  was  not  sworn  that 
moving  the  still  necessarily  formed  part  of  the  operation  of  dis- 
tilling. But,  assuming  that  there  was  evidence  that  the  still  had 
to  be  moved  and  that  one  man  could  not  move  it,  and  assuming  that 
one  or  the  other  of  the  defendants  must  have  been  called  upon  at 
some  time  to  help  in  the  moving,  it  seems  to  me  that  it  cannot  be 
assumed  that  both  were  called  upon,  and  there  is  nothing  to  lead 
to  the  conclusion  that  it  was  G-eorge  rather  than  Maranoff,  or 
Maranoff  rather  than  George;  so  that  in  neither  of  the  cases  is 
there  any  evidence  that  the  man  accused  did  help  in  the  lifting. 

The  learned  Chief  Justice  of  the  Common  Pleas  wrote  no  judg- 
ment, and  we  have  not  been  furnished  with  any  shorthand  report  of 
such  statement  as  he  may  have  made  of  his  reason  for  thinking 
that  the  convictions  could  be  supported.  The  fact,  however^  that 
he  thought  that  there  was  evidence  upon  which  the  magistrate 
might  act  is  something  which  has  made  me  very  slow  to  form  a 
contrary  opinion  and  very  careful  to  avoid,  if  possible,  overlooking 
anything  that  seems  inconsistent  with  innocence ; bnt  at  last  I have 
reached  the  opinion  which  I have  expressed. 

See  Rex  v.  Tlendrle,  11  O.L.R.  202. 

I would  quash  the  convictions  and  protect  the  magistrate  and 
.officers. 

Since  the  foregoing  was  written,  Mr.  Brennan  has  called  our 
attention  to  the  decision  of  the  Supreme  Court  of  Alberta  in 
Rex  V.  Hartfeil  (1920),  35  Can.  Crim.  Cas.  110,  which  was 
not  referred  to  upon  the  argument.  The  cases  that  were  cited 
to  us  were  Rex  v.  Schmolke,  31  Can.  Crim.  Cas.  395,  33  Can.  Crim. 
Cas.  371,  and  Rex  v.  Brennan,  6 Can.  Crim.  Cas.  29,  referred  to  in 
the  Hartfeil  case,  and  I was  under  the  impression  that  the  view 
which  I have  expressed  as  to  the  jurisdiction  of  the  magistrate  was 
in  accord  with  what  had  been  decided  by  the  highest  Courts  in  Nova 
Scotia  and  Alberta.  The  fact  is,  however^  that  since  the  overruling 
of  the  decision  in  Rex  v.  Schmolke  by  the  decision  in  Rex  v.  Hartfeil 
there  is  a diversity  of  decision  in  the  two  Provinces  mentioned.  If 
it  were  otherwise — if  the  decision  in  Rex  v.  Hartfeil  were  the  only 
decision  of  the  ultimate  court  of  appeal  in  any  Province  dealing 
with  the  question — I should  be  inclined  to  withdraw  the  opinion 
which  I have  written  and  to  suggest  that  we  should  follow  the 
decision  of  the  Alberta  Court;  for,  in  the  face  of  the  judgment  of 
Mr.  Justice  Stuart  in  Rex  v.  SchmoTke  (31  Can.  Crim.  Cas.  395), 
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adopted  by  the  majority  of  the  Court  in  Rex  v.  Hartfeil^  it  is 
impossible  for  me  to  feel  confident  that  I have  reached  the  correct 
conclusion,  and,  for  the  sake  of  promoting  uniformity  in  the 
administration  of  Dominion  laws,  I should  bow  to  that  decision. 
But,  as  it  stands,  there  is  a lack  of  uniformity  which  we  cannot 
remedy,  and,  therefore,  notwithstanding  my  respect  for  the  con- 
trary opinion,  and  notwithstanding  the  fact  that,  as  pointed  out 
in  Rex  v.  Hartfeil,  practically  no  reasons  for  their  decision  were 
given  by  the  two  Judges  who  were  the  majority  of  the  Court  in 
Rex  V.  Brennan,  I feel  bound  to  act  upon  my  own  view  of  the  law, 
which  is  the  view  already  expressed. 


Mulock,  C.J.Ex.,  and  Kelly,  J.,  agreed  with  Rose,  J. 


Hasten,  J. ; — I have  had  an  opportunity  of  reading  the  judg- 
ment prepared  by  my  brother  Rose.  I agree  with  the  view  expressed 
by  him  on  the  question  of  the  jurisdiction  of  the  magistrate  and 
have  nothing  to  add  to  his  discussion  of  the  matter. 

I also  agree  with  his  conclusion  in  the  Maranoif  case,  but  in  the 
George  case  I am  unable  to  bring  myself  to  the  view  entertained  by 
him.  In  that  case  the  evidence  is  that  the  prisoner  George  was 
living  permanently  with  two  other  Serbians  in  the  house  where 
illicit  distilling  was  being  carried  on;  that  he  was  taken  prisoner 
along  with  one  other  in  a small  underground  cellar  where  the 
process  of  distilling  was  then  in  progress;  that  the  only  entrance 
to  this  cellar  was  by  a trap-door,  which  was  closed  at  the  time 
when  he  was  taken;  that  the  trap-dooor  was  concealed  by  oilcloth 
covering  the  floor  of  the  room  above ; that  the  weight  of  the  appar- 
atus in  use  for  distillation  when  the  cellar  was  entered  made  it 
probable  that  two  men  would  naturally  and  normally  be  required 
to  handle  it ; and  that,  when  the  constables  arrived  on  the  scene,  the 
prisoner  tried  to  conceal  himself  from  them. 

I think  this  evidence  is  such  that  if  the  trial  had  been  before 
a jury  the  case  could  not  have  been  withdrawn  from  them,  and  if 
the  jury  had  found  George  guilty  on  the  above  evidence  the  con- 
viction could  not  have  been  quashed  on  the  ground  that  there 
was  no  evidence  to  support  it.  The  conviction  by  the  Police  Magis- 
trate must,  I think,  be  regarded  in  the  same  way.  The  magistrate 
must  be  assumed  to  have  borne  in  mind  the  principle  that  the 
evidence  must  convince  him  beyond  a reasonable  doubt  of  the 
guilt  of  the  prisoner.  With  this  principle  in  mind  he  has  con- 
victed; and,  while  the  evidence  might  have  failed  to  satisfy  me,  I 
am  entirely  unable  to  say  that  there  was  no  evidence  whatever  to 
support  the  conclusion  at  which  the  magistrate  has  arrived,  namely, 
that  George  was  assisting  in  the  illicit  distillation  of  alcohol.  It  is 
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elementary  that,  if  there  is  any  evidence,  we  cannot,  on  a motion  to 
quash,  inquire  as  to  the  sufficiency  of  the  evidence;  we  are  not 
sitting  in  appeal.  I am  further  influenced  by  the  fact  that  this 
evidence  has  received  the  consideration  of  a very  experienced  Judge, 
who  has  refused  to  quash. 

For  these  reasons,  I think  the  appeal  in  the  George  case  should 
be  dismissed  with  costs. 

Logie,  J.,  agreed  with  Hasten,  J. 

Convictions  quashed  (Hasten  and  Logie,  JJ.,  dissenting  in  the 

George  case). 

I Note  by  the  Court  (May  9,  1923): — The  decision  of  the  Judicial 

I Committee  of  the  Privy  Council  on  the  7th  April,  1922,  on  an  appeal 
I from  the  Appellate  Division  of  the  Supreme  Court  of  Alberta  in  Rex  v. 
Nat  Bell  Liquors  Limited,  [1922]  2 A.C.  128,  which  appeared  in  the 
issue  of  The  Times  Law  Reports  of  the  5th  May,  1922  (38  Times 
L.R.  541),  had  not  come  to  the  attention  of  the  Court  before  the  delivery 
of  the  foregoing  judgment;  and  the  Court  (without,  at  this  time,  pro- 
nouncing any  opinion  as  to  the  effect  of  that  decision  upon  the  prac- 
I tice,  which  has  prevailed  in  Ontario,  of  examining  the  record  to  see 

I whether  the  magistrate  had  before  him  any  evidence  of  the  guilt  of  the 

j person  convicted)  deems  it  desirable  to  call  attention  to  the  fact  that 
the  judgment  in  the  present  case  is  not  to  be  regarded  as  determining 
that  the  former  practice  of  the  Ontario  Courts  should  now  be 
adhered  to. 

I 

[APPELLATE  DIVISION.] 

j Re  Tokrance  and  Province  of  Ontario. 

j Re  Noble  and  Province  of  Ontario. 

I Re  Parkdale  Boulevard  Limited  and  Province  of  Ontario. 

I Expropriation  of  Land  — Improvement  of  Public  Highways  — Public 
! Works  Act,  R.8.0.  1914,  ch.  35,  sec.  22 — Compensation — Awards  of 

j Ontario  Railway  and  Municipal  Board — Valuation  of  Land — Deduc- 

I tion  of  Enhanced  Value — Addition  of  10  per  cent,  for  Compulsory 

< Expropriation. 

i The  Ontario  Railway  and  Municipal  Board  awarded  compensation  to 
j the  respective  owners  of  certain  lands  which  had  been  expropriated 
! by  the  Ontario  Government  for  the  purpose  of  a highway.  Damages 

I were  also  allowed  in  respect  to  the  residue  of  their  lands  by  reason 

of  the  construction  of  the  highway,  and  10'  per  cent,  of  the  whole 
award  for  compulsory  expropriation. 

j On  appeal  upon  the  grounds  (1)  that  the  10  per  cent,  for  compulsory 

I expropriation  had  been  improperly  allowed  and  (2)  that  the  Board 
I did  not  deduct  the  amount  by  which  the  lands  were  enhanced  in 

i value  by  reason  of  the  proposed  work:  — 

Held,  that  arbitrators  in  compulsory  arbitrations  may  award  a reason- 
able sum  over  and  above  the  amount  of  actual  damages;  the  amount 
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to  be  allowed  is  dependent  on  the  facts  of  each  case;  and  10  per  cent, 
of  the  amount  allowed  was  not  in  this  case  unreasonable, 

Rex  V.  Larivee  (1918),  56  Can.  S.C.R.  376,  followed. 

Per  Hasten,  J.  : — The  allowance  should  never  exceed  10  per  cent.,  but 
may  be  as  much  less  as  the  arbitrator  sees  fit  to  allow. 

„(20  That  the  enhanced  value  of  the  unexpropriated  lands  had  been 
sufficiently  considered  in  making  the  award  (Public  Works  Act, 
R.S.O.  1914,  ch.  35,  sec.  22). 


Per  Rose,  J.,  dissenting; — The  allowance  of  10  per  cent,  should  have 
been  upon  the  value  of  the  land  expropriated,  not  upon  the  total 
amount  of  damages  awarded. 

Review  of  the  authorities. 


Appeals  by  the  Minister  of  Public  Works  for  the  Province  ol 
Ontario  from  awards  of  the  Ontario  Eailway  and  Municipal  Board  j 
fixing  the  compensation  to  be  paid  to  landowners  for  lands  expro-  | 
priated  for  the  purpose  of  improving  public  highways  in  the  town- 
ship of  Saltfleet. 

March  20.  The  appeals  were  heard  by  Mulock,  C.J.  Ex., 
Kelly,  Masten,  and  Eose,  JJ. 

J.  L.  Counsellj  K.C.,  for  the  appellant,  argued,  first,  that  10 
per  cent,  for  compulsory  expropriation  had  been  improperly 
allowed;  and,  second,  that  the  Board  had  not  deducted  in  the  valua- 
tion fixed  by  it  the  amount  by  which  the  lands  were  enhanced  in  I 
value  owing  to  the  proposed  work.  The  latter  was  the  chief  objec-  f 
tion.  As  to  the  10  per  cent.,  if  allowed  at  all,  it  should  be  only  \ 

on  the  value  of  the  land,  and  not  on  the  whole  amount  found.  The  \ 

law  dealing  with  the  10  per  cent,  allowance  is  all  set  out  in  Mere-  \ 

ditKs  Municipal  Manual,  p.  372  et  seq.,  and  the  cases  there  refer-  ( 

red  to.  On  the  question  of  deducting  the  enhanced  value  of  the  } 

remaining  land,  counsel  referred  to  Re  Richardson  and  City  of  I 

Toronto  (1889),  17  O.E.  491,  and  In  re  Pryce  and  City  of  Toronto 
(1892),  20  A.E.  16.  i 

J.  D.  Beasley  and  W.  E.  Griffin,  for  the  respondents  Koble  and 
the  Parkdale  Boulevard  Limited,  contended  that  the  Board  had 
taken  into  consideration  the  enhanced  value,  if  any.  As  to  the 
10  per  cent.,  the  allowance  was  justified.  ; 

T.  B.  McQuesten  and  W.  E,  Griffin,  for  the  respondent  Tor- 
rance, made  the  same  contentions  as  did  the  other  respondents,  n 
They  also  contended  that  the  Board  had  deducted  the  generalaB 
advantage  which  had  accrued  to  their  and  other  properties  from^H 
the  amount  to  be  allowed  them,  whereas  the  Board  should  have  SB 
deducted  only  the  special  advantage  to  them.  On  the  question  of^B 
the  10  per  cent,  allowance  counsel  referred  to  Rex  v.  Larivee\^M 
(1918),  56  Can.  S.C.E.  376. 

Counsell,  in  reply. 
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May  1.  Mulock^  C.J.  Ex.  These  are  three  appeals  from  the 
awards  of  the  Ontario  Railway  and  Mnnicipal  Board  awarding 
to  the  respective  owners  of  certain  lands,  which  had  been  expropri- 
ated by  the  Minister  of  Public  Works  for  the  purpose  of  a highway, 
compensation  for  the  lands  expropriated  and  damages  to  the  resi- 
due of  their  lands  by  reason  of  the  construction  of  the  highway.  In  < 
each  case  the  grounds  of  appeal  are  that  the  Board  did  not  deduct 
in  the  valuation  fixed  by  them  the  amount  by  which  the  lands  were 
enhanced  in  value  owing  to  the  proposed  work,^^  and  that  ^^10  per 
cent,  for  compulsory  expropriation  was  improperly  allowed. 

As  to  the  first  ground  of  appeal,  it  is  stated  in  the  awards  made 
in  the  Parkdale  Boulevard  and  in  the  Noble  arbitrations  that  the 
amounts  awarded  to  the  landowners  are  for  damages  resulting 
from  the  expropriations  “ beyond  any  advantage  that  they  may 
derive  from  the  contemplated  works, and  as  to  the  Torrance 
arbitration  the  secretary  of  the  Board  by  letter  of  the  11th  Jan- 
uary, 1922,  addressed  to  the  solicitors  for  the  Province,  says:  “ You 
will  see  that  the  Board  makes  express  reference  to  advantages  except 
in  Re  Torrance,  where  it  was  omitted  by  an  oversight.^^  It  is  safe, 
I think,  to  assume  that  the  secretary  was  authorised  by  the  Board 
to  make  this  statement.  Thus  it  is  clear  that  the  Board  in  each 
case,  in  fixing  the  damages,  took  into  consideration  the  enhanced 
value  of  the  owners^  unexpropriated  lands. 

As  to  the  second  ground  of  appeal,  there  is  ample  authority  for 
arbitrators  in  a compulsory  arbitration  awarding  to  the  owner  of 
expropriated  lands  a reasonable  sum  over  and  above  the  amount 
of  his  actual  damage  resulting  from  such  expropriation  in  order 
to  compensate  him  for  such  matters  as  personal  expenses,  trouble, 
inconvenience,  or  loss  of  time,  occasioned  by  the  expropriation 
proceedings  and  the  expropriation  itself,  but  which  cannot  properly 
be  regarded  as  forming  a part  of  such  damage.  It  is  not  the  law 
that  the  amount  of  such  compensation  is  to  be  fixed  on  a percentage 
basis;  it  is  dependent  upon  the  facts  of  each  case.  I am  unable  to 
say,  from  the  material  before  me  and  on  the  meagre  reasons  for  the 
Board^s  findings,  that  the  Board,  in  allowing  the  equivalent  of 
10  per  cent,  of  the  amount  assessed,  has  allowed  an  unreasonable 
sum  in  any  of  the  three  arbitrations  in  question : Rex  v.  Larivee, 
56  Can.  S.C.R.  376. 

After  the  publication  of  the  awards,  counsel  for  the  Minister, 
by  letter,  inquired  of  the  Board  what  in  each  case  it  found  to  be 
the  amount  by  which  the  remaining  lands  of  the  landowners  had 
been  enhanced  in  value  by  reason  of  the  proposed  work,  and  also 
“ what  conclusion  did  the  Board  come  to  with  regard  to  the  real 
estate  experts,”  but  received  no  informatory  answer  to  either  ques- 
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tion.  Where,  as  here,  the  Legislature  has  made  provision  for  an 
appeal,  it  is  reasonable  to  assume  that  it  contemplated  not  an 
illusory  one,  but  an  appeal  in  which  it  would  be  possible  for  the 
appellate  court  to  do  full  justice  between  the  parties.  As  a gen- 
eral rule,  the  absence  of  reasons  for  the  findings  of  arbitrators 
materially  interferes  with  the  review  of  awards  by  appellate  courts, 
and  in  the  interest  of  justice  reasons  might,  I think,  properly  be 
given,  more  particularly  where,  as  here,  the  tribunal  was  not  of 
the  choosing  of'  the  parties.  The  Eailway  and  Municipal  Board 
is  a statutory  body,  clothed  with  quasi-judicial  powers,  and  had  the 
right,  without  the  consent  of  the  parties  to  these  arbitrations,  to 
determine  the  matters  in  question.  I therefore,  with  respect,  vent- 
ture  to  ask  whether  the  Board  might  not  deem  it  advisable  to  adopt, 
in  cases  like  the  present,  the  judicial  practice  of  giving  reasons  for 
their  findings:  McCuaig  v.  Lalonde  (1911),  23  O.L.E.  312,  at  p. 
317;  Rich  v.  Melancthon  Board  of  Health  (1912),  26  O.L.E.  48, 
at  p.  50.  These  observations  are  made  solely  because  of  the 
Board’s  disinclination  to  accede  to  the  request  of  one  of  the  parties 
for  information,  not  because  the  withholding  of  such  information 
lias  in  any  of  the  present  cases  worked  any  injustice. 

I have  studied  the  evidence  in  each  case  and  see  no  reason  for 
disturbing  the  findings.  I think  the  appeals  should  be  dismissed 
with  costs. 

Kelly,  J.  : — I agree. 

Hasten,  J.  : — I agree  with  the  conclusions  of  the  other  mem- 
bers of  the  Court  in  regard  to  the  first  question.  With  respect  to 
the  allowance  of  10  per  cent.,  I agree  with  the  view  of  my  Lord 
that  the  amount  of  the  allowance  is  dependent  on  the  facts  of 
each  case,  and  I would  hesitate  to  lay  down  a limitation  that  the 
percentage,  whether  10  per  cent,  or  less,  should  be  computed  merely 
on  the  value  of  the  land  and  not  in  any  case  on  consequential 
damages.  In  principle  I can  see  no  basis  for  an  artificial  rule  of 
that  kind.  The  allowance  is  merely  a rough  effort  to  arrive  at  a 
fair  compensation  in  respect  to  injurious  affection  that  cannot  be 
accurately  arrived  at — and  I think  the  only  limitation  to  be  laid 
doAvn  is  that  such  allowance  should  never  exceed  10  per  cent.,  but 
may  be  as  much  less  as  the  arbitrator  sees  fit  to  allow. 

The  allowance  is  peculiarly  a question  of  fact,  and  in  making 
such  allowance  the  arbitrator  exercises  functions  very  like  those  of 
a jury. 

I agree  with  the  statement  of  my  brother  Eose  that  no  special 
reason  is  given  in  the  evidence  for  adding,  in  the  Parkdale  Boule- 
vard case,  10  per  cent,  to  the  estimated  cost  of  grading  streets  and 
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re-surveying  land ; or  for  adding,  in  the  Torrance  case,  10  per 
cent,  to  the  sum  awarded  for  fruit-trees  taken  and  damaged  and  to 
the  cost  of  new  fencing.^^ 

But,  if  a jury  had  allowed  as  the  total  damage  the  amount  now 
assessed  by  the  arbitrators,  including  the  10  per  cent.,  could  an 
appellate  court  have  set  aside  the  finding  on  the  ground  of  the 
damages  being  excessive? 

I think  the  finding  of  the  arbitrators  in  this  particular  regard 
is  analogous  to  the  finding  of  a jury;  and,  while  I might  not  on 
this  evidence  have  made  the  allowance  which  the  arbitrators  have 
made,  I am  unable  to  say  that  they  have  erred  in  principle,  so 
that  their  finding  can  be  set  aside. 

For  these  reasons  I agree,  in  the  result,  with  my  Lord  the  Chief 
Justice,  that  the  appeal  should  be  dismissed  with  costs. 

Eose,  J.  : — I have  had  the  privilege  of  reading  the  opinion 
prepared  by  my  Lord  the  Chief  Justice,  and  I agree  with  him  as  to 
the  first  question  raised  by  counsel  for  the  appellant.  It  was 
argued  that,  although  the  sums  awarded  were  expressed  to  represent 
compensation  to  the  owner  for  the  lands  taken  and  for  the  dam- 
ages resulting  from  the  exercise  of  the  powers  conferred  by  the 
statute,  beyond  any  advantage  which  the  owner  might  “ derive 
from  the  contemplated  work  (the  Public  Works  Act,  E.S.O.  1914, 
ch.  35,  sec.  22),  yet  a perusal  of  the  notes  of  evidence  would  make 
it  plain  that  the  sums  awarded  were  larger  than  they  would  have 
been  if  due  regard  had  been  paid  to  the  evidence  as  to  the  advant- 
ages derived  by  the  respective  owners,  or,  at  the  least,  that  the  sums 
awarded  were  greater  than  they  would  have  been  if  the  whole  of 
the  advantages  derived  by  the  respective  owners  had  been  taken 
into  consideration,  and  not  merely  such  advantages  as  each  derived 
that  were  not  shared  in  by  other  owners  of  land  lying  near  the 
roads  in  question.  A perusal  of  the  notes  of  evidence  has  not  led 
me  to  this  conclusion.  The  evidence  well  supports  the  statement 
contained  in  one  of  the  letters  which  the  Board  caused  to  be  writ- 
ten by  its  secretary,  viz.,  “ that  no  evidence  submitted  to  the  Board 
was  directed  to  shew  the  quantum  of  enhanced  value  general  to 
all  property  along  the  line  of  the  road  as  distinguished  from  thi? 
quantum  of  enhanced  value  accruing  from  the  work  specially  or 
exclusively  to  the  owners  whose  properties  had  been  in  part  expro- 
priated;^^ and  I agree  with  the  further  statement  contained  in  the 
same  letter,  that,  so  far  as  these  cases  are  concerned,  the  question 
“ whether  upon  an  arbitration  under  the  Public  Works  Act  gen- 
eral or  common  advantage  shared  in  by  all  the  property-owners  of 
a class,  as  contra-distinguished  from  the  special  or  exclusive  advant- 
age derived  by  an  individual  owner  who  is  a member  of  that  class 
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and  a party  to  the  arbitration,  shonld  be  deducted  from  the  result- 
ing damage  in  estimating  the  compensation  to  be  awarded/^  is  a 
purely  academic  one.  The  evidence  in  each  case  as  to  the  advant- 
age derived  was  evidence  as  to  the  advantage  to  the  land  of  the 
particular  owner,  although  some  of  the  reasons  given  by  the  wit- 
nesses for  their  opinions  may  have  been  wholly  or  partly  applicable 
to  the  cases  of  other  owners  also;  and  what  the  Board  had  to  do, 
and  what  they  say  they  did  do,  was  to  deduct  from  the  estimated 
damage  the  advantage  which  the  evidence  led  them  to  believe  the 
particular  owner  would  derive  from  the  work.  Examining  the 
evidence  in  the  way  in  which  I think  the  Board  ought  to  have 
examined  it,  I am  unable  to  say  that,  if  the  Board  had  given  due 
effect  to  the  evidence  as  to  the  advantages  derived  by  the  owners, 
they  would  have  allowed  less  than  they  have  allowed.  Therefore, 
in  my  opinion,  the  first  ground  of  appeal  fails. 

With  great  respect,  I am,  however,  unable  to  agree  that  the 
Board  were  warranted  in  adding  10  per  cent,  to  all  the  amounts 
assessed.  Probably  they  were  warranted  in  adding  that  percent- 
age to  the  sum  assessed  as  the  value  of  the  lands  taken,  although  in 
Symonds  v.  The  King  (1903),  8 Can.  Ex.  C.R.  319,  322,  there 
is  authority  for  the  statement  that  the  10  per  cent,  is  to  be  added 
only  where  the  actual  value  can  be  closely  and  accurately  determ - 
ijied;  but  I can  find  no  authority  for  adding  the  percentage  to 
anything  but  the  value  of  the  land  taken. 

In  the  judgment  of  the  Supreme  Court  of  Canada  in  Rex  v. 
Hunting  (1916),  32  D.L.R.  331  (affirming  the  judgment  of  Cas- 
sels,  J.,  in  8.C.  (1915),  18  Can.  Ex.  C.R.  442),  which  is  perhaps 
the  leading  case  in  this  country  upon  the  subject  of  the  allowance, 
the  10  per  cent,  is  spoken  of  as  an  allowance  for  compulsory  pur- 
chase, which  is  added  so  that  the  owner  may  be  fully  compensated 
for  the  taking.  In  Rex  v.  Brenton  (1918),  18  Can.  Ex.  C.R.  138,, 
Cassels,  J.,  while  adding  a percentage  to  the  value  of  the  lands 
taken,  said  that  the  owners  were  not  entitled  to  have  a similar 
allowance  calculated  upon  the  damages  occasioned  by  the  deprecia- 
tion of  the  properties  not  expropriated  (p.  149).  In  Arnold  on 
Damages  and  Compensation,  2nd  ed.  (1919),  p.  248,  it  is  said  that' 
in  practice  the  10  per  cent,  is  applied  merely  to  the  valuation  of  the 
land,  and  not  to  consequential  damage.  The  subject  generally  is 
discussed  by  Hodgins,  J.A.,  in  Re  National  Trust  Co.  and  Canad- 
ian Pacific  Railway  Co.  (1913),  29  O.L.R.  462,  474;  and  there  is" 
a useful  note  in  (1916),  27  D.L.R.  250.  Raymond  v.  The  King, 
(1916),  16  Can.  Ex.  C.R.  1,  is  one  of  the  cases  in  which  no  per-- 
centage  was  added  even  to  the  value  of  the  lands  taken;  and  Rex  v.;, 
Macpherson  (1914),  15  Can.  Ex.  C.R.  215,  shews  that  the  allow- 
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ance  is  not  necessarily  10  per  cent.  No  case  or  text-book  was  cited, 
and  I have  not  found  one,  in  which  it  is  suggested  that  the  per- 
centage ought  to  be,  or  is  in  practice,  added  to  anything  other 
than  the  value  of  the  land  taken;  and,  while  I do  not  assert  that 
there  can  be  no  case  in  which  it  would  be  proper  to  allow  it  upon 
anything  other  than  such  value,  I am  of  the  opinion  that  no  reason 
is  shewn  for  adding,  in  all  the  cases  in  appeal,  10  per  cent,  to  the 
estimated  damage  done  to  the  land  not  taken;  for  adding,  in  the 
Parkdalel  Boulevard  case,  10  per  cent  to  the  estimated  cost  of 
grading  streets  and  re-surveying  land;  or  for  adding,  in  the  Tor- 
rance case,  10  per  cent,  to  the  sum  awarded  for  fruit-trees  taken 
and  damaged  and  to  the  cost  of  new  fencing.  I think  that  the 
making  of  these  allowances,  in  these  cases  which  do  not  differ 
materially  in  their  nature  from  many  other  cases  in  which  no 
similar  allowance  has  been  made,  tends  to  create  a new  precedent 
and  may  unsettle  the  practice. 

I would,  therefore,  refer  the  cases  back  to  the  Board  with  a 
direction  to  separate  the  sums  awarded  for  the  value  of  the  land 
taken  from  all  other  sums  awarded,  and  to  compute  the  10  per  cent, 
upon  the  value  of  the  land  taken  and  upon  no  other  sum,  and  to 
allow  interest  only  upon  the  sum  awarded  for  land  taken  and  upon 
the  10  per  cent,  added  to  that  sum.  And,  because  the  success  upon 
the  appeals  would  then  be  divided,  and  the  benefit  derived  by  the 
appellant  would  be  comparatively  small,  I would  make  no  order 
as  to  costs. 

Appeals  dismissed  with  costs  (Rose,  J.,  dissenting) . 


[APPELLATE  DIVISION.] 

Flynn  v.  Capital  Trust  Corporation. 

Absentee — Appointment  of  Committee — Reference  Directed  to  Official 
Referee — Action  against  (Committee  by  Creditor  of  Absentee — Ques- 
tion of  Law  Raised  in  Pleadings — Rule  122 — Consent. 

The  judgment  of  Middleton,  J.,  51  O.L.R.  424,  was  varied  on  appeal,  by- 
limiting  it  to  a declaration  that  the  Absentee  Act  and  the  appoint- 
ment of  an  Official  Referee  to  deal  with  matters  relating  to  the  estate 
of  the  absentee  did  not  bar  the  plaintiff’s  right  to  bring  an  action  in 
respect  of  his  claim.  The  other  question  dealt  with  in  the  judg- 
ment was  not  properly  before  the  Court  (Middleton,  J.),  the  con- 
sent of  the  plaintiff  to  its  being  heard  as  a question  of  law  not  having 
been  given,  and  no  leave  having  been  obtained  to  set  it  down  for 
hearing. 

Meaning  and  scope  of  Rule  122  considered. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Middleton, 
J.,  51  O.L.R.  424. 
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March  23  and  24.  The  appeal  was  heard  by  Mulock,  C.J.  Ex., 
Kelly^  Master,  and  Eose^  JJ. 

W.  J.  Boland,  for  the  appellant. 

F.  J.  Hughes,  for  the  defendants,  respondents. 

May  1.  The  judgment  of  the  Court  was  read  by  Mulock, 
C.J.  Ex. : — Appeal  from  an  order  of  Middleton,  J.,  determining  a 
question  of  law  prior  to  the  trial. 

This  action  was  begun  by  a writ  of  summons,  and,  after  issue 
joined,  the  plaintiff,  on  supposed  consent,  moved  the  Court  to 
determine,  prior  to  the  trial,  a question  of  law  raised  by  the  plead- 
ings, and  upon  such  motion  the  order  appealed  from  was  made. 

The  plaintiff  alleges  that  this  order  determines  a question  not 
within  the  scope  of  the  consent.  Eule  122  in  effect  declares  that 
any  point  of  law  raised  by  the  pleadings  may,  by  consent  of  the 
parties,  or  by  leave  of  a Judge,  be  set  down  for  hearing  before  the 
trial.  The  consent  contemplated  by  this  Eule  means  consent  not 
of  some  only  but  of  all  the  parties  to  be  affected  by  the  determina- 
tion of  the  question  of  law  submitted  to  the  Judge.  If  all  do  not 
consent,  the  Judge  has  no  jurisdiction  unless  leave  has  been  obtained 
to  set  the  question  down  for  hearing. 

In  the  present  case,  leave  was  not  given,  and,  therefore,  to  the 
extent,  if  any,  that  the  order  appealed  from  determines  a ques- 
tion not  within  the  scope  of  the  common  consent,  the  same  was 
made  without  jurisdiction  and  should  be  vacated.  No  formal  case 
setting  forth  the  question  to  be  determined  by  the  Judge  was  sub- 
mitted to  him,  but  the  matter  was  brought  before  him  by  a notice 
of  motion  which  did  not  on  its  face  state  the  question,  but  left  it 
to  the  Judge  to  discover  it  from  the  pleadings,  nptice  of  motion, 
and  statements  of  counsel;  hence  the  present  dispute  and  this 
appeal. 

The  notice  of  motion  asked  for  an  order  determining  the 
question  of  law  raised  in  the  defendants’  statement  of  defence, 
particularly  paragraph  3 thereof,  prior  to  the  trial  of  this  action, 
and  for  an  order  directing  how  and  in  what  manner  the  said  ques- 
tion shall  be  tried,  or  for  such  further  and  other  order  as  may 
seem  just.” 

Several  questions  of  law  are  raised  by  the  statement  of  defence, 
one  being  the  Statute  of  Frauds,  another  that  the  contract  sued 
on  was  contrary  to  public  policy  and  therefore  void,  and  a third, 
and  perhaps  a fourth,  are  to  be  found  in  paragraphs  2 and  3 of 
the  statement  of  defence,  which  are  as  follows: — 

2.  The  defendants  represent  Ambrose  J.  Small  . . . 

under  and  by  virtue  of  an  order  issued  in  the  Supreme  Court  of 
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Ontario  on  the  20th  day  of  May,  1920,  under  the  Absentee  Act, 
being  10  & 11  Oeo.  V.  ch.  36  (Ont.),  whereby  such  matters  as 
alleged  claims  against  the  property  of  the  said  Ambrose  Joseph 
Small  were  referred  to  J.  A.  C.  Cameron,  one  of  his  Majesty’s 
Counsel,  as  Official  Referee. 

3.  The  defendants  therefore  say  that  this  action  is  wrongly 
constituted,  and  that  the  plaintiff  has  not  any  cause  of  action 
against  the  defendants,  and  the  defendants  plead  the  Absentee 
Act  aforesaid,  and  particularly  section  7 thereof.” 

Mr.  Boland,  the  plaintiff’s  counsel,  filed  his  affidavit  in  which 
he  swore  thaJ  from  the  statement  of  defence  he  had  assumed  the 
defendants’  contention  to  be  that  because  of  the  Absentee  Act  the 
plaintiff  was  not  entitled  to  proceed  by  action,  but  must  file  his 
claim  before  Mr.  Cameron,  the  Official  Referee  who  had  been 
appointed  to  deal  with  the  matters  relating  to  the  property  of 
Ambrose  J.  Small,  the  absentee,  and  that  he  was  anxious  to  have 
the  Court  determine  whether  the  Absentee  Act  barred  the  plaintiff’s 
action. 

The  language  of  these  two  paragraphs,  read  together,  is  open 
to  the  construction  placed  upon  them  by  the  plaintiff’s  counsel. 
It  is  true  that  in  paragraph  3 the  defendants  say,  and  that  the 
plaintiff  has  not  any  cause  of  action  against  the  defendants,”  but, 
these  words  being  immediately  followed  by  the  words,  and  the 
defendants  plead  the  Absentee  Act  aforesaid  and  particularly  sec- 
tion 7 thereof,”  Mr.  Boland,  the  plaintiff’s  counsel,  was,  I think, 
justified  in  placing  upon  the  statement  of  defence  the  interpreta- 
tion to  which  he  has  deposed,  and  I accept  his  statement  made  to 
us  during  the  argument  that  he  had  not  intended  to  ask  the  opinion 
of  the  Court  upon  any  question  except  the  one,  namely,  whether  the 
plaintiff’s  claim  should  have  been  made  before  the  Referee  and 
not  by  an  independent  action.  Nevertheless,  the  indefinite  lan- 
guage of  the  notice  of  motion  admitted  of  another  construction, 
and  the  learned  Judge,  assuming  that  the  parties  desired  his 
opinion  on  two  questions,  one  being  whether  the  action  should  be 
against  SmMl  and  not  the  committee,  and  the  other  whether  the 
plaintiff’s  claim  must  be  asserted  and  proved  before  the  Referee, 
gave  judgment  on  both  questions,  holding  as  to  the  first  that  the 
action  could  not  be  maintained  against  the  committee,  and  as  to  the 
second  that,  notwithstanding  the  Absenteee  Act  and  the  reference 
to  the  Official  Referee,  the  plaintiff  was  entitled  to  maintain  an 
action  in  respect  of  his  claim. 

The  defendants’  counsel  contended  that  the  consent  of  both 
parties,  through  their  counsel,  had  been  given  to  the  submission 
of  these  two  questions  to  the  Judge;  but  he  is,  I think,  in  error. 
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They  both  went  before  the  learned  J udge  thinking  in  .good  faith 
that  they  had  mntnally  agreed  upon  what  was  to  be  suWitted  to 
him,  but  did  not  discover  their  misunderstanding  until  after  delivery 
of  judgment.  The  consent  of  the  plaintiff  being  limited  to  the 
question  whether  the  Absentee  Act  and  the  reference  to  the  Referee 
barred  his  right  to  maintain  an  action,  he  is  entitled  to  be  relieved 
of  so  much  of  the  order  as  deals  with  anything  outside  of  that 
question.  The  order  itself  is  not  in  accordance  with  the  reasons 
for  judgment,  and  I think  the  proper  disposition  to  make  of  this 
motion  is  to  vacate  the  order  and  to  substitute  therefor  an  order 
declaring  that  the  Absentee  Act  and  the  appointment  of  the  Referee 
as  above  mentioned  did  not  constitute  a bar  to  the  plaintiff’s  right 
to  bring  an  action  in  respect  of  his  claim. 

There  should  be  no  costs  of  this  appeal. 

Order  accordingly. 


[APPELLATE  DIVISION.] 

Prete  V.  Lauzon  and  Fensom. 

Conversion  — Action  for  Wrongful  Sale  and  Conversion  of  Chattel  — 
Damages — Status  of  Plaintiff — Property  in  Chattel — Bills  of  Sale 
and  Chattel  Mortgage  Act,  sec.  8 (2) — Chattel  in  Possession  of 
Third  Person  at  Time  of  Sale — Pledge  to  Secure  Debt  not  Payal)le 
at  Specified  Time  — Demand  before  Realisation  — Deduction  of 
Amount  Due  to  Pledgee. 

The  common  law  right  of  a pledgee  differs  from  that  of  a common  law 
lienholder.  The  lienholder  has  only  a personal  right  to  retain  the 
chattel  until  his  debt  is  paid.  A pledgee  may  convert  the  chattel 
where  his  debt  is  unsatisfied;  but,  if  no  time  is  set  for  payment,  he 
must  demand  payment  of  the  pledgor  before  conversion,  otherwise  his 
conversion  will  be  wrongful. 

A machine  was  stored  in  the  garage  of  F.  as  security  for  a debt  due  to 
him.  P.  purchased  the  machine  from  the  owner,  paying  part  of  the 
purchase-price  in  cash  and  agreeing  to  settle  the  debt  due  to  F.; 
P.  notified  F.  in  March,  1920,  of  his  purchase  and  agreement,  promis- 
ing to  remove  the  machine  in  the  summer.  No  time  was  set  for  pay- 
ment to  F.  In  September,  1920,  F.  sold  the  machine  for  the  amount 
of  his  account,  without  notifying  P.,  who  brought  an  action  to  recover 
the  full  value  of  the  machine:  — 

Held,  that  F.  had  wrongfully  converted  the  chattel  and  was  liable  for 
damages,  since  he  had  not  demanded  payment  from  P.  before  he  sold, 
but  that  he  was  entitled  to  have  the  amount  of  his  claim  allowed  to 
him  and  deducted  from  the  damages  found. 

Review  of  the  authorities. 

The  Bills  of  Sale  and  Chattel  Mortgage  Act  does  not  apply  where  the 
chattel  is,  at  the  time  of  the  sale,  in  possession  of  a third  party 
claiming  possession  on  his  own  behalf,  not  as  an  agent  or  trustee  of 
the  seller. 

Commercial  National  Bank  of  Chicago  v.  Corcoran  (1884),  6 O.R.  527, 
approved  and  followed. 
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An  appeal  by  the  defendant  Fensom  from  the  judgment  of  1922. 
Kehoe,  Judge  of  the  District  Court  of  the  District  of  Sudbury, 
finding  the  plaintiff  entitled  to  recover  the  sum  of  $350,  being  the  v- 
full  value  of  a certain  wood-sawing  machine  claimed  by  the  plain- 
tiff,  and  alleged  by  him  to  have  been  wrongfully  sold  and  converted 
by  the  defendant  Fensom,  who  alleged  that  he  held  the  chattel  in 
question  to  secure  an  account  due  him,  and  claimed  to  set  this  off 
against  any  damages  found  against  him.  The  set-off  was  disal- 
lowed. 

March  23.  The  appeal  was  heard  by  Mulock,  C.J.Ex.,  Kelly, 
Hasten,  and  Eose,  JJ. 

J.  E.  Lawson,  for  the  appellant,  argued  that  the  plaintiff 
could  not  maintain  the  action,  as  he  had  acquired  no  property  in 
the  machine  in  question,  and  consequently  could  not  sue  for  con- 
version. The  sale  from  Fasconi  to  the  plaintiff  was  null  and  void, 
as  it  was  not  in  conformity  with  the  Bills  of  Sale  and  Chattel 
Mortgage  Act.  Counsel  admitted  that  the  case  of  Commercial 
National  Bank  of  Chicago  v.  Corcoran  (1884),  6 O.E.  527,  was 
against  him,  but  submitted  that  it  was  distinguishable.  He  also 
argued  that,  when  the  plaintiff  purchased  from  Fasconi,  he  took 
subject  to  the  claim  of  Fensom  against  the  machine,  because  he 
could  acquire  no  higher  interest  than  his  vendor.  The  appellant 
was  therefore  entitled  to  set  off  his  claim  against  any  damages  for 
which  he  might  be  found  liable,  even  if  he  had  sold  wrongfully. 
Therefore  at  least  $158  should  be  deducted  from  the  damages. 

J.  P.  Walsh,  for  the  plaintiff,  respondent,  contended  that,  to 
succeed,  the  appellant  would  have  to  shew  that  he  was  either  a 
mortgagee  or  a pledgee.  This  he  had  not  done.  The  appellant 
had  no  right  to  sell,  as  he  had  no  lien.  The  findings  were  all  in 
the  respondents  favour.  The  Commercial  National  Bank  case, 
j referred  to  by  counsel  for  the  appellant,  clearly  shewed  that  the 
Bills  of  Sale  Act  had  no  application  to  the  present  case.  The 
1 judgment  was  right,  and  should  be  affirmed, 
j Lawson,  in  reply. 

j May  1.  Hasten,  J. : — The  appellant  raises  two  questions:  first, 
j that  the  plaintiff  had  acquired  no  property  in  the  machine  in  ques- 
tion, and  consequently  had  no  right  to  maintain  an  action  for  its 
conversion.  Counsel  for  the  appellant  founded  his  contention  in 
this  respect  on  the  Bills  of  Sale  and  Chattel  Mortgage  Act,  E.S.O. 

1914,  ch.  135,  sec.  8,  subsec.  2(a).  He  argued  that  the  purchase 
of  the  machine  in  question  by  the  appellant  from  one  Fasconi  was 
the  sale  of  a chattel,  that  it  was  not  accompanied  by  an  immediate 
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App.  Div.  delivery,  nor  followed  by  an  actual  and  continued  change  of  pos- 
1922.  session,  as  the  machine  was  at  the  time  in  the  possession  of  the 

respondent,  where  it  remained  thereafter ; and,  as  there  was 

-y.  admittedly  no  bill  of  sale  and  no  registration,  he  submitted  that 
I^-^zoN  AND  the  sale  was  absolutely  null  and  void.  The  case  of  Commercial 
National  Bank  of  Chicago  v.  Corcoran  (1884),  6 O.R.  527,  and 
the  earlier  cases  there  cited,  including  McM aster  v.  Garland 
(1883),  8 A.R.  1,  make  it  plain  that  the  Bills  of  Sale  and  Chattel 
Mortgage  Act  does  not  apply  where  the  chattel  is,  at  the  time  of 
the  sale,  in  the  possession  of  a third  party  claiming  possession  on 
his  own  behalf,  not  as  an  agent  or  trustee  of  the  seller.  In  the 
present  case  the  general  property  in  the  chattel  in  question  was, 
at  the  time  when  the  plaintiff  bought,  in  Fasconi,  subject  to  such 
right,  if  any,  as  Fensom  had  in  it,  and  Fensom  held  possession  in 
pursuance  of  such  right.  Fasconi  had  a right  to  sell  his  interest 
in  the  machine  to  the  respondent  Prete,  and,  as  the  possession  was 
in  the  appellant  Fensom,  the  Bills  of  Sale  and  Chattel  Mortgage 
Act  did  not  affect  the  transaction.  The  sale  to  the  respondent' 

Prete  was  and  is  valid  and  he  is  entitled  to  maintain  this  action. 

% 

The  second  point  raised  on  the  appeal  is  that  the  plaintiff  when 
he  purchased  from  Fasconi  could  acquire  no  higher  right  than 
Fasconi  himself  had,  and  that  he  took  his  interest  in  the  machine 
subject  to  the  claim  of  Fensom  against  it,  and  that  when  Fensom 
sold  the  machine,  even  if  he  sold  wrongfully,  he  was  entitled  to  set 
off  his  claim  against  any  damages  for  which  he  was  found  liable. 
This  point  necessitates  a consideration  of  the  evidence  in  order 
to  determine  the  nature  of  Fensom’s  charge,  if  any,  at  the  time 
when  Fensom  sold  to  Lauzon. 

If,  at  the  time  when  he  sold,  Fensom  had  only  a common  law 
lien  (in  the  strict  sense  of  lien)  on  the  machine,  his  only  right  was 
a personal  right  to  hold  the  machine  till  he  was  paid.  He  could 
not  transfer  this  personal  right  to  another.  His  sale  of  the 
machine,  involving  as  it  did  parting  with  its  possession,  was  and 
is  incapable  of  justification  on  any  footing,  renders  him  liable  in 
conversion  for  the  full  value  of  the  chattel,  and  may  defeat  his 
right  to  set  off  any  claim  he  may  have  against  the  damages  recov-^ 
ered  against  him:  Donald  v.  Suckling  (1866),  L.R.  1 Q.B.  585 
Mulliner  v.  Florence  (1878),  3 Q.B.D.  484.  But,  if  he  held  the 
machine  in  pledge  to  secure  his  claim,  the  situation,  as  I shall  y 
hereafter  indicate,  is  different  at  least  with  respect  to  the  right  of 
set-off.  1 therefore  proceed  to  examine  the  facts. 

One  Fasconi  had  purchased  the  sawing  machine  outfit  in  ques-J 
tion  from  the  International  Harvester  Company,  and  owed  part 
of  the  purchase-money.  He  also  owed  Fensom  an  account  for,:.- 
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work  and  repairs  on  his  motor  car.  He  endeavoured  to  sell  the 
outfit  at  the  market  at  Sudbury,  and,  failing  in  this,  he  says,  it 
\ras  put  in  storage  on  Eensom’s  premises,  in  October,  1919,  by 
arrangement  with  the  latter,  nothing  being  said  as  to  the  rate  of 
storage  charges.  Fensom  suggests  that  an  arrangement  was  made^AuzoN  and 

for  security  to  him  upon  the  outfit  for  the  amount  of  his  claim  

against  Fasconi.  Fasconi  denies  that  such  an  arrangement  was  fasten,  J. 
made. 

In  March,  1920,  Fasconi,  being  about  to  leave  Sudbury  and 
needing  money  and  desiring  to  pay  the  balance  due  to  the  Inter- 
national Harvester  Company,  sold  the  outfit  to  the  plaintiff  (they 
both  say  at  $500)  ; the  plaintiff  paid  $300,  and  now  says  that  he 
was  to ' pay  the  balance  later  when  Fensom  required  it.  He  also 
swore  that  at  the  time  of  making  this  purchase  he  notified  Mr. 

Fensom  thereof  (this  is  corroborated  by  his  solicitor,  Mr.  Miller). 

The  further  evidence  is  that  about  one  week  after  the  plaintiff 
Prete  bought  the  machine  he  again  went  to  see  the  defendant 
Fensom  and  told  him  that  he  had  bought  the  machine  and  paid 
$300  on  it,  and  the  conversation  was  as  follows : — 

Q.  What  did  he  say.  A.  He  said  he  had  a bill  against  Fas- 
coni himself  and  he  looked  at  the  hook  and  said  it  was  $128. 

Q.  Did  you  ask  him  what  it  was  for  ? A.  He  told  me  it  was 
for  four  or  five  months^  rent  and  time  and  work  on  car. 

Q.  That  was  not  this  machine?  A.  No. 

Q.  What  else  did  he  tell  you?  A.  Not  very  much.  I just 
told  him  I would  have  to  pay  his  bill  before  I took  the  machine. 

Q.  What  else  did  you  say  ? Anything  about  taking  the 
machine  away?  A.  He  said  any  time  I pay  the  bill  I can  take  it 
away. 

Q.  What  did  you  tell  him  ? A.  I told  him — it  was  winter 
time  and  I would  take  it  some  time  in  the  summer,  I would  still 
keep  on  paying  him  $5  rent. 

Q.  Was  the  rent  paid?  A.  No,  it  was  not  paid;  he  was  still 
to  get  $5  a month  . 

You  never  did  pay  rent?  A.  No. 

Q.  That  was  about  a week  after  you  paid  Fasconi  ? A.  Yes. 

Q.  Did  you  have  any  more  talk  with  Fensom  at  any  time? 

A.  I cannot  very  well  remember  it.  I have  been  talking  to  Fen- 
som riofht  along. 

Q.  About  this  machine?  A.  No. 

Q.  This  money  he  claimed  was  owing,  you  told  him  you 
would  pay  it,  this  $128  ? A.  Yes.^^ 

Whatever  may  have  been  the  legal  relationship  existing  between 
Fasconi  and  Fensom,  and  whether  Fensom  had,  or  had  not,  a 
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App.  Div.  pledge  or  lien  on  the  machine  as  against  Easconi,  it  appears  to  me 
2922.  the  evidence  quoted  above  proves  a contract  between  Prete 

and  Pensom  whereby  Eensom  thereafter  held  the  machine  not  by 

way  of  lien  bnt  by  way  of  pledge  to  secure  whatever  sum  of 
and  money  was  justly  due  him  both  on  account  of  Pasconi^s  bill  and 

* also  on  account  of  storage  charges  due  and  to  become  due,  but  the 

Hasten,  J.  gQ  secured  was  not  made  payable  at  any  specified  or  definite 
time.  In  this  view,  it  seems  to  me  unnecessary  to  determine  posi- 
tively the  earlier  position  as  between  Pasconi  and  Pensom. 

The  above  conversation  between  the  appellant  and  the  respon- 
dent took  place  some  time  in  the  month  of  March.  The  machine 
remained  stored  with  Pensom.  No  rent  was  paid,  and  on  the  28th 
September  following,  Pensom,  without  notice  to  Prete  or  to  Pas- 
coni, sold  the  machine  to  one  Lauzon  for  $158,  being  the  amount 
which  he  claimed  was  then  due  him.  The  sale  was  not  made  by 
public  auction,  nor  does  there  appear  to  have  been  any  advertise- 
ment or  any  attempt  to  procure  a higher  price.  Pensom  himself 
admits  the  replacement  value  of  the  machine  to  have  been  $350. 
He  claimed  to  have  had  general  authority  from  Pasconi  to  sell 
the  machine  for  the  best  price  he  could  get  and  to  keep  his  claim 
out  of  the  purchase-price.  The  trial  Judge  negatived  this  con- 
tention, and  held  Pensom  hable  for  the  full  value  of  the  machine, 
and  declined  to  allow  a set-off. 

What  then  were  the  legal  rights  of  Pensom  as  a pledgee  of  the 
machine  under  the  contract  above  indicated? 

In  Donald  v.  SucTcling,  L.R.  1 Q.B.  585,  Blackburn,  J.,  says 
(pp.  612,  613)  : There  is  a great  difference  . . . between  a pledge 

and  a lien.  The  authorities  are  clear  that  a right  of  lien,  properly 
so  called,  is  a mere  personal  right  of  detention;  and  that  an 
unauthorised  transfer  of  the  thing  does  not  transfer  that  per- 
sonal right..  . . I think  that  both  in  principle  and  on  authority, 
a contract  such  as  that  stated  in  the  plea,  pledging  goods  as  a 
security,  and  giving  the  pledgee  power  in  case  of  default  to  dis- 
pose of  the  pledge  (when  accompanied  by  an  actual  delivery  of 
the  thing),  does  give  the  pledgee  something  beyond  a mere  lien; 
it  creates  in  him  a special  property  or  interest  in  the  thing  and 
(p.  614)  he  quotes  with  approval  Story  on  Bailments,  sec.  327 : 
But  whatever  doubt  may  be  indulged  as  to  the  case  of  a factor, 
it  has  been  decided  that  in  case  of  a strict  pledge,  if  the  pledgee 
transfers  the  same  to  his  own  creditor,  the  latter  may  hold  the 
pledge  until  the  debt  of  the  original  owner  is  discharged.’’ 

In  France  v.  Clark  (1883),  22  Ch.  D.  830,  the  registered 
holder  of  shares  in  a campany  deposited,  as  security  for  a loan, 
certificates  of  shares  (transferred  in  blank),  with  a person  who 
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advanced  him  money.  No  time  was  fixed  for  the  repayment  of  App.  Div. 
the  loan,  and  nothing  was  said  as  to  the  object  of  the  transfer. 

Fry,  J.,  in  determining  the  rights  of  the  pledgee,  said  (p.  833)  : 

As  a general  rnle  the  pawnee  of  chattels  has  no  right  to  sell 
them,  unless  a time  was  originally  fixed  for  their  redemption  and^^^^o^ 

that  time  has  expired,  or  unless  he  has  made  a demand  upon  the  

pawnor  for  what  is  due  .to  him;^^  quoting  Story  on  Bailments,  7th  ^^asten,  J. 
ed.,  sec.  308;  and  he  determined  the  case  accordingly. 

In  Ex  p.  Hubbard  (1886),  17  Q.B.D.  690,  the  question  was 
whether  a certain  document  was  a bill  of  sale.  Bowen,  L.J.,  in 
discussing  the  question,  at  p.  698,  after  referring  to  the  char- 
acteristics of  a chattel  mortgage,  says : There  is  another  entirely 

distinct  transaction,  which  was  known  to  the  Eomans,  and  has 
been  long  familiar  to  English  law,  the  transaction  of . a pawn  or 
pledge,  where  there  must  be  a delivery  of  the  goods  pledged  to  the 
pledgee,  but  only  a special  property  in  them  passes  to  him,  in 
order  that  they  may  be  dealt  with  by  him,  if  necessary,  to  enforce 
his  rights — the  general  property  in  the  goods  remaining  in  the 
pledgor.  A special  property  in  the  goods  passes  to  the  pledgee  in 
order  that  he  may  be  able — if  his  right  to  sell  arises — to  sell  them. 

In  all  such  cases  there  is  at  common  law  an  authority  to  the 
pledgee  to  sell  the  goods  on  the  default  of  the  pledgor  to  repay  the 
money,  either  at  the  time  originally  appointed,  or  after  notice  by 
the  pledgee.” 

In  the  case  of  In  re  Morritt  (1886),  18  Q.B.D.  222,  the  dis- 
cussion related  to  the  distinction  between  a mortgage  and  a pledge 
of  chattels.  The  judgment  delivered  by  Cotton,  L.J.,  was  the 
joint  judgment  of  himself  and  of  Bindley  and  Bowen,  L.JJ.  At 
p.  232  he  says:  ^^A  contract  of  pledge  carries  with  it  the  implica- 
tion that  the  security  may  be  made  available  to  satisfy  the  obliga- 
tion, and  enables  the  pledgee  in  possession  (though  he  has  not  a 
general  property  in  the  thing  pledged,  but  a special  property  only) 
to  sell  on  default  in  payment  and  after  notice  to  the  pledgor, 
although  the  pledgor  may  redeem  at  any  moment  up  to  sale.” 

In  The  Ningchow,  [1916]  P.  221,  at  pp.  223,  224,  this  passage 
is  quoted  and  applied  by  the  President  of  the  Probate  Division  as 
a succinct  statement  of  the  present  law. 

The  only  reference  to  these  questions  which  I have  been  able 
to  discover  in  our  own  reports  is  in  the  judgment  of  Anglin,  J., 
in  Clarice  v.  Baillie  (1911),  45  Gan.  S.C.E.  50,  at  pp.  82  to  87, 
and  his  view  appears  to  accord  with  the  English  cases  above 
quoted. 

It  thus  appears:  (1)  that  a pledgee  has  a right  to  sell  on 
default;  but  (2)  where  no  time  is  fixed  for  payment,  the  pledgee 
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App.  Div.  must  demand  payment  as  a condition  precedent  to  realising  on  the 

1922.  pledge ; and  (3),  if  he  fails  to  do  so,  his  sale  will  be  wrongful  and  he 

wdll  be  liable  in  damages  for  conversion. 

Prete 

V.  In  the  present  case  no  time  was  fixed  for  payment  to  Fensom  of 

his  claim.  It  was  therefore  incumbent  on  him  that  before  selling 

the  machine  he  should  make  a demand  for  payment  and  so  enable 

Masten,  J.  redeem  or  otherwise  become  in  -default.  This  Fensom 

failed  to  do,  and  the  sale  by  him  was  therefore  a wrongful  conver- 
sion. 

Then  what  are  the  damages?  Undoubtedly  the  general  rule  is 
that  in  an  action  for  conversion  the  measure  of  damages  is  the  value 
of  the  goods  and  chattels  converted.  But  there  is  an  exception  to 
that  rule  where  the  defendant  has  an  interest  in  the  goods  and  chat- 
tels converted.  Then  the  measure  of  damages  is  the  value  of  the 
plaintiff^s  interest  as  between  himself  and  the  defendant:  Belsize 
Motor  Supply  Co.  v.  Cox,  [1914]  1 K.B.  244,  at  p.  251,  citing 
Chinery  v.  Yiall  (1860),  5 H.  & N.  288.  In  Chinery  v.  FmZZ,  the 
defendants  had  sold  sheep  to  the  plaintiff,  and  because  there  was 
delay  in  payment  of  the  price  by  the  plaintiff  the  defendant  resold 
the  sheep.  For  this  wrong  the  Court  held  that  trover  lay,  and  that 
the  plaintiff  was  entitled  to  recover  damages ; but  that  in  measuring 
the  amount  of  these  damages,  although  the  plaintiff  was  entitled  to 
be  indemnified  against  any  loss  he  had  really  sustained  by  the 
resale,  yet  the  defendant,  as  an  unpaid  vendee,  had  an  interest  in 
the  sheep  against  the  vendee  under  the  contract  of  sale,  and 
might  deduct  the  price  due  to  himself  from  the  plaintiff  from  the 
value  of  the  sheep  at  the  time  of  the  conversion.  See  also  Johnson 
V.  Stear  (1863),  15  C.B.N.S.  330.  In  other  words,  the  defendant 
is  entitled  to  have  the  debt  due  him  set  off  against  the  amount  of^ 
damages  recovered. 

In  the  present  case  the  learned  District  Court  Judge  has  found; 
the  value  of  the  machine  to  be  $350,  but  from  this  should  bel 
deducted  the  sum  properly  due  to  Fensom.  In  March,  1920,  when;; 
Fensom  told  Prete  he  had  a bill  of  $128  against  Fasconi,  Prete’s| 
answer  was,  that  he  would  have  to  pay  his  bill  before  he  took  , 
the  machine,^^  and  further  that,  as  he  would  not  take  it  until  some^ 
time  in  the  summer,  he  would  keep  on  paying  the  $5  monthly  : 
storage  charges,  none  of  which  he  paid. 

In  my  opinion,  the  proper  solution  of  the  matter  would  havA 
been  reached  had  the  amount  of  Fensom’s  claim,  namely,  $158,j 
been  allowed  to  him  and  deducted  from  the  damages  found.  To.^ 
that  extent  the  appeal  should  be  allowed  and  judgment  entered  j 
accordingly  for  $192 — the  difference  between  the  amount  of  the  J 
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judgment  appealed  from  and  the  $158  account — and  costs.  There  App.  Div. 
should  be  no  costs  of  the  appeal.  ^922 

Mulock^  C.J.Ex.,  and  Kelly  J.,  agreed  with  Hasten^  J.  Pbete 

V. 

Eose^  J.  : — I agree  in  the  result  with  Mr.  Justice  Masten’s 

judgment,  but  as  regards  so  much  of  Fensom^s  claim  as  relates  to  

the  work  done  on  Fasconi^s  car,  the  goods  sold  to  Fasconi,  and  the 
storage  charges  incurred  before  the  time  of  the  sale  by  Fasconi  to 
Prete,  I would  base  Fensom^s  right  to  a credit  or  set-off  upon  the 
bargain  made  between  Fensom  and  Fasconi,  rather  than  upon  any 
bargain  between  Fensom  and  Prete,  because,  while  Prete  admits 
that  he  promised  to  pay  Fasconi’s  debt,  I am  not  sure  that  upon 
the  evidence  it  ought  to  be  found  that  he  effectively  pledged  the 
machine  for  that  debt. 

Fensom  swore  that  he  was  pressing  Fasconi  for  payment  of 
his  account  for  repairs  etc.;  that  Fasconi  said  that  he  had  no 
money,,  but  had  the  sawing  machine  which  he  was  trying  to  sell; 
and  that  Fensom  got  Fasconi  to  turn  the  machine  over  and  store 
it  with  him  as  security  for  his  account,  on  the  understanding  that 
if  he  (Fensom)  sold  the  machine  for  him  for  more  than  the 
amount  of  the  account  he  would  take  out  that  amount,  and  give 
the  balance  to  Fasconi.  He  also  swore  on  cross-examination 
that  he  asked  Fasconi  to  bring  the  machine  to  his  garage,  not 
that  Fasconi  asked  permission  to  bring  it  there.  Fasconi  was 
at  the  trial  as  a witness  for  Prete,  but  was  not  recalled  to  contra- 
dict this  evidence  of  Fensom’s.  There  is  no  finding  by  the  learned 
District  Court  Judge  which  casts  any  doubt  upon  Fensom's 
evidence,  and  I take  it  that  it  ought  to  be  found  that  the  machine 
was  pledged  by  Fasconi  for  the  amount  of  the  debt  mentioned  by 
Fensom,  whatever  that  amount  may  have  been. 

If  there  was  a pledge  by  Fasconi,  what  Prete  acquired  by  his 
purchase  was  the  ownership  of  the  machine  and  the  right  to  have 
possession  upon  payment  of  the  amount  for  which  the  machine 
was  pledged,  plus  the  amount  of  the  storage  charges  properly 
chargeable  against  Fasconi,  for  which  storage  charges  Fensom, 
without  any  pledging  of  the  machine,  would  have  had  a lien;  and 
Fensom  had,  as  pledgee,  an  interest  in  the  machine.  By  the 
conversation  set  out  in  Mr.  Justice  Masten’s  judgment,  Prete 
conferred  upon  Fensom  an  additional  right,  viz.,  the  right  to  hold 
the  machine  until  payment  of  the  later  storage  charges.  Then  at 
the  time  when  Fensom  sold  he  had  the  interest  which  the  bargain 
with  Fasconi  had  created,  and  the  measure  of  damages  as  between 
Prete  and  Fensom  for  Fensom^s  conversion  of  the  machine  is  the 
amount  of  Prefers  loss,  that  is  to  say,  the  value  of  the  machine  less 
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App.  Div.  such  sum  as  Prete  would  have  had  to  pay  in  order  to  entitle  him- 
1922.  possession.  As  has  been  stated,  he  would  have  had  to  pay 

the  amount  of  Eensom’s  bill  against  Fasconi  and  the  charges  for 
storage  on  his  own  (Prete’s)  account,  and  this  sum  which  he  would 
ought  to  have  been  ascertained  by  the  trial  Judge 
and  deducted  from  the  value  of  the  machine,  and  the  judgment 
against  Fensom  ought  to  have  been  for  the  difference  only. 

In  addition  to  the  cases  cited  by  my  brother  Hasten^  I refer  to 
Whiteley  Limited  v.  Hilt,  [1918]  2 K.B.  808;  Smith’s  Leading 
Cases,  12th  ed.,  vol.  1,  p.  265,  therein  cited  by  counsel;  Halsbury’s 
Laws  of  England,  vol.  10,  p.  344,  and  vol.  27,  p.  910. 


Peete 

V. 


Fensom. 
Rose,  J. 


Appeal  allowed  in  part. 


1922.  . [IN  CHAMBERS.] 

^prii  25.  Wise  v.  Can-adian  Bank  of  Commerce. 

May  4. 

Trial — Jury  Notice — Motion  to  Strike  out — Practice — Judicature  Act, 
sec.  56  — Rule  398  — Powers  of  Judge  in  Chambers  and  Judge  at 
Trial — Nature  of  Action — Claim  for  Damages — Order  of  Judge  in 
Chambers — Right  of  Appeal  from — Judicature  Act,  sec.  25 — Discre- 
tion— Application  for  Leave  to  Appeal — Rule  501. 

The  plaintiff  sued  a bank,  the  bank-manager,  and  the  assistant-manager, 
alleging  that  the  bank  was  interested  in  a certain  business,  having 
security  upon  the  assets  of  that  business,  and  the  defendants  fraudu- 
lently induced  the  plaintiff  to  buy  the  assets  of  the  business  from  an 
assignee  to  whom  an  assignment  had  been  made,  at  a price  which 
was  greatly  in  excess  of  the  real  value  of  the  assets  purchased;  and 
claimed  $15,000  damages: — 

Held,  by  Mowat,  J.,  in  Chambers,  upon  an  application  to  strike  out  a 
jury  notice  filed  and  served  by  the  plaintiff,  that,  as  the  action  was 
for  damages  only,  and  the  plaintiff  did  not  claim  any  remedy  or  relief 
exclusively  within  the  jurisdiction  of  the  Court  of  Chancery  before 
the  Administration  of  Justice  Act,  1873,  the  application  should  not 
succeed. 

Under  Rule  398(1)  the  decision  of  a Judge  in  Chambers  upon  an  appli- 
cation to  strike  out  a jury  notice  is  not  binding  upon  the  Judge 
presiding  at  the  trial. 

Upon  an  application  by  the  defendants,  under  Rule  507,  for  leave  to 
appeal  to  a Divisional  Court  of  the  Appellate  Division  from  the  order 
of  Mowat,  J.:  — 

Held,  by  Middleton,  J.,  in  Chambers,  that  an  appeal  lies  from  the  order 
of  a Judge  in  Chambers  striking  out  or  refusing  to  strike  out  a jury 
notice:  Judicature  Act,  sec.  25.  The  discretion  of  the  Judge  in  Cham- 
bers is  not  a discretion  incapable  of  review. 

Conmee  v.  Canadian  Pacific  Railway  Co.  (1886),  12  A.R.  744,  followed. 

Rule  398  is  ancillary  to  the  provisions  of  sec.  56  of  the  Judicature  Act. 

The  effect  of  that  Rule  (originally  passed  in  December,  1911),  was  to 
supersede  the  unsatisfactory  practice  that  had  grown  up  under  the 
former  Rules  and  to  make  it  the  duty  of  the  Judge  in  Chambers  to 
determine  the  question  whether  the  action  was  one  which  ought  or,j, 
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ought  not  to  be  tried  by]  a jury,  although  his  decision  is  not  to  be 
binding  upon  the  Judge  presiding  at  the  trial. 

Review  of  the  authorities. 

The  action  was  one  that  might  be  tried  by  a jury;  but,  in  the  opinion  of 
Middleton,  J.,  it  was  not  one  that  should  be  so  tried. 

There  was  good  reason  to  doubt  the  correctness  of  the  order  of  Mow  at, 
J.  (Rule  507,  cl.  3 (b));  but,  having  regard  to  the  fact  that  the 
opinion  of  the  Judge  in  Chambers  is  not  conclusive,  and  that  the  de- 
fendants had  other  remedies  under  Rule  398,  it  could  not  be  said  that 
the  appeal  would  involve  matters  of  such  importance  that  leave  to 
appeal  should  be  granted. 

Motion  by  the  defendants  to  strike  ont  a jury  notice  filed  and 
served  by  the  plaintiff. 

April  21.  The  motion  was  heard  by  Mowat^  J.,  in  Chambers. 

G.  R.  Munmch,  for  the  defendants. 

Frank  Arnoldi,  K.C.,  for  the  plaintiff. 

April  25.  Mowat,  J. : — Enle  398(1)  provides  that  when 
an  application  is  made  to  a Jndge  in  Chambers  for  an 
order  striking  out  a jury  notice^  and  it  appears  to  him  that  the 
action  is  one  which  ought  to  be  tried  without  a jury,  he  shall 
direct  that  the  issues  shall  be  tried  and  the  damages  assessed  with- 
out a jury,  and  in  case  the  action  has  been  entered  for  trial  shall 
direct  the  action  to  be  transferred  to  the  non-jury  list;  but  (2) 
his  refusal  to  do  so  shall  not  interfere  with  the  right  of  the  trial 
Judge  to  try  the  action  without  a jury;  nor  shall  the  striking  out 
of  a jury  notice  in  Chambers  interfere  with  the  right  of  the  trial 
Judge  to  direct  a trial  by  jury.  This  Eule,  therefore,  means  that, 
no  matter  how  a Judge  in  Chambers  may  view  the  matter,  his 
decision,  one  way  or  the  other,  is  not  binding  on  the  Judge  presid- 
ing at  the  trial. 

It  is  generally  considered  that  the  Judge  taking  the  trial  is, 
in  the  majority  of  cases,  most  competent  to  decide  whether  there 
should  be  a jury,  and  the  inclination  would  be  to  refer  the  motion 
to  the  trial  Judge;  but,  in  view  of  the  peremptory  words  of  the 
Eule,  this  may  not  be  done ; and  the  effect  of  the  Eule  is  to  have  a 
Judge  in  Chambers,  if  an  application  to  strike  out  is  made,  merely 
make  a dab  at  the  case  as  it  passes  through  before  trial,  knowing 
that  his  decision  in  no  way  impedes  the  trial  Judge. 

Obediently,  therefore,  I express  the  opinion  that,  as  the  case 
is  one  for  damages  only,  and  as  the  plaintiff  does  not  need  to  resort 
for  success  to  any  power  exclusively  within  the  jurisdiction  of  the 
Court  of  Chancery  before  the  Administration  of  Justice  Act,  1873, 
I must  refuse  to  strike  out  the  jury  notice. 

The  plaintiff  alleges  that  the  defendants  and  some  of  their 
officers  induced  him  to  buy  a going  manufacturing  business  by 
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misrepresenting  the  character  of  the  business  and  the  extent  of  the 
plant  and  material  necessary  to  carry  it  on,  the  motive  being  that 
the  defendants  would  have  their  debt  paid  by  the  plaintiff.  The 
defendants  and  their  officers  deny  the  plaintift^s  allegations  and 
say  that  he  bought  from  an  assignee  in  insolvency;  and  while,  no 
doubt,  difficult  questions  of  a legal  nature  will  arise,  yet  none  such 
that  a Judge  cannot  properly  instruct  a jury  on  the  facts  as  qual- 
fied  by  the  law  on  each  subject. 

The  last  of  the  Chancellors  said  that  there  would  probably  be 
no  settled  practice  ever  established:  Stavert  v.  McNaught  (1909), 
18  O.L.E.  370;  which  means  that  each  case  will  be  governed  as  it 
arises  by  the  individual  opinion  of  the  Judge  presiding  at  the  trial 
as  to  whether  he  can  best  try  it  with  a jury  or  without. 

In  England  it  is  said  that  there  is  no  objection  to  a case  of  this 
kind  being  tried  by  a jury : Bamhury  v.  BanTc  of  Montreal,  [1918] 
A.C.  626,  where  the  alleged  breach  of  duty  by  a bank  in  Canada 
was  chiefly  involved,  and  where  the  facts  were  complicated  and 
the  evidence  very  voluminous.  There  is  nothing  in  the  extensive 
speeches  of  the  Lords  criticising  the  propriety  of  trying  the  case 
with  a jury,  and  Darling,  J.,  asked  questions  of  the  jury  involving 
facts  of  like  nature  to  those  which  will  be  evolved  here. 

The  motion  should  be  dismissed  with  costs  to  the  plaintiff  in 
any  event. 


The  defendants  moved  for  leave  to  appeal  to  a Divisional  Court 
of  the  Appellate  Division  from  the  order  of  Mowat,  J. 

April  28.  The  motion  was  heard  by  Middleton,  J.,  in  Cham- 
bers. 

The  same  counsel  appeared. 

May  4.  Middleton,  J. : — Motion  by  the  defendants,  under 
Eule  507,  for  leave  to  appeal  from  the  order  of  Mr.  Justice  Mowat, 
made  on  the  25th  April,  1922,  dismissing  the  defendants^  applica- 
tion to  strike  out  a jury  notice. 

Mr.  Arnoldi  contends,  in  the  first  place,  that  there  is  no  right 
of  appeal  at  all  under  sec.  25*  of  the  Judicature  Act.  The  prac- 
tice has  been  authoritatively  determined  against  Mr.  Amoldi’s 
contention  in  the  case  of  Conmee  v.  Canadian  Pacific  Railway  Co. 

*25. — (1)  There  shall  he  no  appeal  to  a Divisional  Court  from  an 
interlocutory  order  of  the  High  Court  Division,  whether  made  in  Court 
or  Chambers,  where  before  the  Ontario  Judicature  Act,  1881,  there  would 
have  been  no  relief  from  a like  order  by  an  application  to  a superior 
court. 

(2)  Any  doubt  which  may  arise  as-  to  what  orders  are  interlocutory 
shall  be  determined  by  the  Divisional  Court. 
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(1886),  13  A.R.  744.  There  the  Court  held,  after  a very  fulliMiddleton,  J. 
discussion^  that  there  was  a right  of  appeal  under  the  correspond-  19^ 

ing  section  of  the  Act  then  in  force  from  an  order  of  a Judge  in  

Chambers  striking  out  a jury  notice.  Wjse 

There  being  the  right  of  appeal  so  far  as  sec.  25  of  the  Judi- 
cature  Act  is  concerned,  the  question  remains  as  to  the  proper  Commerce. 
construction  of  Rule  398.  That  Rule  is  ancillary  to  the  provisions 
of  sec.  56  of  the  Judicature  Act.  By  subsec.  3 of  sec.  56,  notwith- 
standing the  giving  of  the  jury  notice,  the  Judge  presiding  at  the 
trial  may  direct  that  the  action  shall  be  tried  without  a jury,  and 
the  same  result  may  be  accomplished  “ if  it  is  so  ordered  by  a 
Judge. 

It  has  been  held  that  the  discretion  conferred  upon  the  Judge 
presiding  at  the  trial  is  an  absolute  discretion^  not  subject  to  review : 

Brown  Y.  Wood  (1887),  12  P.R.  198.  Conmee  v.  Canadian  Pacific 
Bailway  Co.,  supra,  shews  that  the  discretion  of  the  Judge  in 
Chambers  is  not  a discretion  incapable  of  review. 

Before  the  passing  of  the  Rule  in  its  present  form  it  had  been 
held  that  an  order  made  by  a J udge  in  Chambers  as  to  striking  out 
or  refusing  to  strike  out  a jury  notice  was  conclusive  upon  the  trial 
Judge  and  conclusively  determined  the  mode  of  trial:  Regina  v. 

Grant  (1896),  17  P.R.  165.  The  result  of  this  was  that  in  many 
cases  a Judge  in  Chambers  refused  to  exercise  the  discretion  he 
undoubtedly  possessed,  and  enlarged  the  motion  to  strike  out  the 
jury  notice  to  the  trial,  so  as  to  leave  the  trial  Judge  unfettered. 

The  inconvenience  of  this  practice  became  apparent,  particu- 
larly in  places  where  there  was  a separate  sittings  for  jury  and 
non-jury  actions,  and  this  inconvenience  was  most  noticeable  in 
places  where  the  jury  sittings  would  occupy  considerable  time.  If 
the  case  was  properly  a non- jury  case,  the  Judge  had  the  choice  of 
leaving  a jury  in  idleness  while  the  case  was  proceeding,  or  post- 
poning it  to  a non-jury  sittings,  or  delaying  it  till  all  jury  cases 
were  over,  at  expense  and  inconvenience  to  the  parties.  This  was 
emphasised  by  the  Chancellor  in  giving  the  judgment  of  the  Divi- 
sional Court  in  Lauder  v.  Didmon  (1894),  16  P.R.  74,  where  he 
pointed  out  that  ^^it  is  desirable  to  have  it  settled  at  as  early  a 
stage  as  possible  in  the  course  of  an  action  whether  the  case  is  to 
be  tried  with  a jury  or  without  a jury.^’ 

Notwithstanding  this  statement,  the  practice  of  enlarging 
motions  to  the  trial  Judge  continued  with  great  resultant  incon- 
venience, and  matters  reached  their  climax  when  in  a case  at  the 
Toronto  jury  sittings  which  required  a week  for  trial,  Ferguson  v. 

Byre  (1911),  3 O.W.N.  505,  the  present  Chief  Justice  of  Ontario 
struck  out  the  jury  notice  and  sent  the  case  over  to  the  non-jury 
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sittings.  On  appeal  it  was  held  by  a Divisional  Conrt  of  the 
High  Court  that  he  had  no  jurisdiction  to  adopt  this  course,  as  he 
was  neither  a Judge  in  Chambers  nor  a trial  Judge.  The  whole 
situation  was  then  regarded  as  so  unsatisfactory  that  a meeting  of 
the  Judges  was  called  to  consider  it.  The  result  was  the  passing 
of  the  Eule  of  the  ^3rd  December,  1911,  which  is  now  found  as 
Eule  398.  The  intention  of  that  Eule  was  to  supersede  the  unsat- 
isfactory practice  that  had  grown  up  under  the  former  Eules  and 
to  make  it  the  duty  of  the  Judge  in  Chambers  to  determine  the 
question  whether  the  action  is  one  which  ought  or  ought  not  to 
be  tried  by  a jury.  The  refusal  of  the  order  by  the  Judge  in 
Chambers  was  not  to  interfere  with  the  right  of  the  Judge  presid- 
ing at  the  trial  to  try  the  action  without  a jury,  nor  should  a 
Chambers  order  striking  out  the  jury  notice  interfere  with  the 
right  of  the  trial  Judge  to  direct  trial  by  jury,  and  the  difficulty 
v/hich  has  arisen  in  Ferguson  v.  Eyre  was  dealt  with  by  clause  3 
of  the  Eule.  Stavert  v.  McNaught,  18  O.L.E.  370,  was  intended 
to  be  superseded  by  the  provisions  of  this  Eule. 

Since  the  passing  of  this  Eule  the  practice  has,  until  the 
present  decision,  been  regarded  as  settled,  and  it  has  been  admin- 
istered in  a fairly  uniform  way,  and,  so  far  as  known,  there  has 
been  no  dissatisfaction  with  the  result.  See  Bissett  v.  Knights  of 
the  Maccabees  (1912),  3 O.W.H.  1280. 

I do  not  regard  the  judgment  of  my  learned  brother  as 
intended  to  overturn  this  well  settled  practice;  I regard  it  rather 
as  an  exercise  by  him  of  his  discretion  under  the  provisions  of  the 
Eule. 

I am  free  to  confess  that,  had  the  application  come  before  me,  I 
should  not  have  exercised  my  discretion  in  the  same  way  as  he  has. 
I should  have  thought  the  case  was  one  not  proper  to  be  tried  by  a 
jury,  but  this  is  not  enough  to  authorise  the  giving  of  leave  to 
appeal  under  the  provisions  of  Eule  507.  The  judgment,  in  the 
view  that  I take  of  it,  does  not  fall  within  clause  3(u),  and,  while 
under  clause  3(5)  it  appears  to  me  that  there  is  good  reason  to 
doubt  the  correctness  of  the  order  in  question,  it  is  also  necessary 
for  me  to  find  that  the  appeal  involves  matters  of  such  importance 
that  in  my  opinion  leave  to  appeal  should  be  given. 

The  action  is,  in  my  view,  one  of  a class  that  ought  never  to  be 
allowed  to  be  submitted  to  a jury.  The  plaintifi  sues  a bank,  the 
bank-manager,  and  the  assistant-manager,  alleging  that  the  bank 
was  interested  in  a certain  business,  having  security  upon  the 
assets  of  that  business,  and  the  defendants  fraudulently  induced 
the  plaintiff  to  buy  the  assets  of  the  business  from  an  assignee  to 
whom  an  assignment  had  been  made,  at  a price  which  was  greatly 
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in  excess  of  the  real  value  of  the  assets  purchased.  All  this  is  set  Middleton,  J. 
forth  in  an  inflammatory  tvay  in  a statement  of  claim  of  21  para-  ^922 

graphs,  resulting  in  a claim  for  $15,000  damages.  While  un-  

doubtedly  this  is  an  action  which  may  be  tried  by  a jury,  the 
experience  of  most  Judges  indicates  that  justice  is  not  likely  to  be 
attained  by  that  mode  of  trial.  Commerce. 

While  entertaining  this  view  as  to  the  erroneous  nature  of  the 
order,  I do  not  think  it  expedient  to  grant  leave  to  appeal,  because 
of  the  fact  that  the  defendants  have  other  remedies  open  to  them. 

In  the  first  place,  the  trial  Judge  has  yet  to  be  heard  from,  as, 
under  the  Rule  as  it  now  stands,  the  opinion  of  the  Judge  in 
Chambers  is  not  conclusive.  In  the  second  place,  there  is  no 
reason  why  all  substantial  inconvenience  might  not  be  elimi- 
nated by  an  application  under  clause  3 of  the  Rule  in  question 
(398).  Any  Judge  presiding  at  the  sittings  at  Toronto  may,  if 
he  wishes,  strike  out  the  jury  notice  and  transfer  the  action  to  the 
non-jury  sittings,  even  though  the  case  is  not  on  the  peremptory 
list  for  trial  before  the  Judge  applied  to.  This  being  so,  I think 
it  is  altogether  unlikely  that  an  appellate  Court  would  feel  inclined 
to  interfere  with  the  order  in  question,  and  an  affirmance  by  a 
Divisional  Court  might  tend  to  embarrass  the  Judge  at  the  sittings 
if  application  should  be  made  to  him  or  to  the  trial  Judge. 

Under  the  circumstances,  I think  it  unwise  to  make  any  order. 

The  costs  will  be  in  the  cause. 


[MIDDLETON,  J.] 
Pain  v.  Dixon. 


1922. 
May  4. 


Contract — Agreement  to  Rent  Premises  for  one  Year — Option  for  Fur- 
ther Term  of  three  Years — Memorandum  in  Writing  t>ut  not  under 
Seal — Construction — Lease  for  four  Years — Invalidity  as  such — 
Statute  of  Frauds,  secs.  2,  3,  Jf — Validity  as  Agreement  for  Lease — 
Possession  not  Taken  l)y  Lessee — Specific  Performance — Discretion 
— Damages — Costs. 

By  a writing  signed  by  both  the  plaintiff  and  defendant,  but  not  under 
seal,  the  defendant  agreed,  in  consideration  of  a cash-deposit,  to  rent 
to  the  plaintiff  a store  and  fixtures,  for  one  year,  commencing  at  a 
future  date,  at  a specified  monthly  rent,  with  an  option  of  three  more 
years,  at  a higher  rent.  The  defendant  refused  to  carry  out  the 
agreement  and  returned  the  cash:  — 

Held,  that  the  document,  if  regarded  as  a lease  for  four  years,  was  void 
because  not  under  seal,  but,  if  regarded  as  an  agreement  for  a lease, 
was  good,  because  all  that  is  required  is  that  it  should  be  in  writing. 

Section  4 of  the  Statute  of  Frauds,  R.S.O.  1914,  ch.  102,  excepts  from  the 
preceding  sections  both  leases  and  agreements  where  the  term 
does  not  exceed  three  years,  but  where  it  does  exceed  three  years, 
secs.  2 and  3 are  left  to  their  full  operation. 
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This  document  was  a lease,  and  not  an  agreement  for  a lease,  and  was  a 
lease  for  four  years,  and  was  therefore  inoperative  as  a lease;  hut  it 
was  valid  as  an  agreement  for  a lease  and  might  be  adjudged  to  be 
specifically  performed, 

Parker  v.  Taswell  (1858),  2 DeG.  & J.  559,  and  Zimdler  v.  Abrahams, 
[1903]  1 K.B.  577,  followed. 

The  plaintiff  did  not  take  possession  under  the  agreement:  if  he  had 
done  so,  the  agreement  would  have  had  substantially  the  effect  of 
a valid  lease:  Walsh  v.  Lonsdale  (1882),  21  Ch.  D.  9. 

In  the  circumstances  of  the  case,  the  Court  refused,  in  the  exercise  of 
its  discretion,  to  adjudge  specific  performance  of  the  agreement. 

No  case  for  substantial  damages  was  made  out;  and,  instead  of  award- 
ing nominal  damages,  the  Court  dismissed  the  action  without  costs. 

Action  by  Clifford  Pain,  a butcher,  against  Mrs.  S.  A.  Dixon, 
owner  of  a store  and  dwelling  known  as  No.  1180  Bloor  street  west, 
in  the  city  of  Toronto,  for  specific  performance  of  an  agreement 
for  a lease  to  the  plaintiff  by  the  defendant  of  the  store  and 
dwelling,  or  for  damages. 

April  24.  The  action  was  tried  by  Middleton,  J.,  without  a 
jury,  at  a Toronto  sittings. 

W.  J.  McCollum,  for  the  plaintiff. 

A.  C.  McM aster,  K.C.,  and  W.  H.  Ford,  for  the  defendant. 

May  4.  jMiddleton,  J. : — On  the  18th  October,  1921,  a writing 
was  signed  in  the  words  following:  In  consideration  of  $10 

deposit,  Mrs.  S.  A.  Dixon,  owmer  of  1180  Bloor  St.  W.,  agrees  to 
rent  above  store,  including  rails,  window-slabs,  clock  in  office,  etc., 
to  Clifford  Pain,  1524  Queen  St.  W.,  for  one  year,  commencing 
November  1st,  1921,  rent  for  first  year  to  be  $90  per  month,  with 
an  option  of  three  more  years,  rent  to  be  $100  per  month.^^  This 
document  was  signed  by  both  parties,  but  is  not  under  seal.  A few 
days  later,  the  22nd  October,  Mrs.  Dixon  notified  Mr.  Pain  that 
she  would  not  carry  out  this  agreement,  and  returned  the  $10, 
assigning  a reason  which  had  no  foundation,  namely,  that  her 
co-executrix  did  not  agree.  The  estate  had  become  vested  in  Mrs. 
Dixon,  so  the  consent  of  her  co-executrix  was  not  necessary. 

Mr.  Pain,  carrying  on  his  business  in  Queen  street,  did.  not 
intend  to  remove  from  those  premises,  but  did  intend  to  establish 
a branch  business  in  Bloor  street.  Owing  to  the  refusal  of  Mrs. 
Dixon  to  recede  from  the  position  taken,  this  business  has  not  been 
established.  Mr.  Pain  is  quite  frank  about  the  situation.  He  does 
not  desire  to  go  into  the  premises  at  all  unless  he  can  be  assured 
that  he  will  have  the  right  to  remain  there,  if  he  chooses,  for  four 
years.  If  his  business  venture  should  turn  out  to  be  a success,  he 
will  want  to  be  in  a position  to  avail  himself  of  it.  If  it  should 
turn  out  to  be  unsuccessful,  he  wants  to  be  in  a position  to  quit.  He 
does  not  desire  to  spend  money  upon  the  experiment  unless  he  has 
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the  right  to  renew^  for  the  expense  would  be  out  of  proportion  to 
anything  that  might  be  expected  in  the  first  year. 

Much  correspondence  took  place  between  the  parties  which  does 
not  appear  to  me  to  aid  in  the  controversy.  Mrs.  Dixon  was  will- 
ing to  allow  Mr.  Pain  to  occupy  for  the  year,  leaving  him  to  his 
rights  as  to  renewal  as  they  now  are,  she  seeking  to  treat  the  docu- 
ment as  containing  severable  agreements,  one  for  a yearly  tenancy 
and  one  for  a renewal.  He,  on  the  other  hand,  desires  to  regard 
the  agreement  as  an  entire  one,  and  would  not  take  possession  unless 
in  such  a way  as  to  be  able  to  argue  that  the  possession  taken  was 
part  performance  and  a possession  under  a lease  which  might  last 
for  four  years. 

I do  not  find  anything  in  the  correspondence  which  helps  the 
contention  of  either  party.  Leases  in  printed  form  were  submitted 
and  re-submitted.  Pain  wanting  to  have  a lease  signed  under  seal 
embodying  the  option,  Mrs.  Dixon  desiring  a lease  to  be  signed 
containing  no  reference  to  the  option^  and  each  refusing  to  assent 
to  anything  proposed  by  the  other. 

Reliance  is,  of  course,  placed  upon  the  provisions  of  the  Statute 
of  Frauds,  and  the  first  difficulty  confronting  one  is  the  difference 
between  our  statute,  as  found  in  R.S.O.  1914,  ch.  102,  and  the 
statute  as  it  stands  in  England.  Attention  has  already  been 
drawn  by  a Divisional  Court  to  this  in  Re  Linzon  and  Wolfish 
(1921),  20  O.W.N.  416.  It  was  there  pointed  out  that  under 
sec.  4 of  our  statute  a parol  agreement  for  a lease  not  exceeding 
three  years  is  excepted  from  the  operation  of  the  statute.  The 
question  here  involved  is  different.  Here  I have  a written  docu- 
ment which,  if  regarded  as  a lease  for  four  years,  is  void  because 
it  is  not  under  seal,  but  which,  if  regarded  as  an  agreement  for  a 
lease,  is  perfectly  good,  because  all  that  is  required  is  that  it 
should  be  in  writing.  The  meaning  which  I attach  to  sec.  4 is 
that  it  excepts  from  the  preceding  sections  both  leases  and  agree- 
ments where  the  term  does  not  exceed  three  years,  but  where  the 
term  does  exceed  three  years,  then  secs.  2 and  3 are  left  to  their 
full  operation.* 

* Sections  2,  3,  and  4 are  as  follow:  — 

2.  — (1)  Every  estate  or  interest  of  freehold  and  every  uncertain 
interest  of,  in,  to  or  out  of  any  . . . lands  . . . shall  be  made  or 
created  by  writing  signed  by  the  parties  making  or  creating  the  same, 
or  their  agents  thereunto  lawfully  authorised  in  writing,  and  if  not  ao 
made  or  created  shall  have  the  force  and  effect  of  an  estate  at  will 
only,  and  shall  not  be  deemed  or  taken  to  have  any  other  or  greater 
force  or  effect. 

(2)  All  leases  and  terms  of  years  of  any  . . . lands  . . . 

shall  be  void  at  law  unless  made  by  deed. 

3.  Subject  to  section  9 of  the  Conveyancing  and  Law  of  Property 
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Middleton,!.  The  case,  as  argued  before  me,  turned  upon  the  question 
2022  whether  the  term  was  to  be  regarded  as  one  exceeding  three  years. 

I may  say  that  I have  come  to  the  conclusion  that  the  document  is 

essentially  a lease,  and  not  an  agreement  for  a lease.  The  cases 
Dixon,  dealing  with  this  are  well  collected  in  Foa  on  Landlord  and  Tenant, 
5th  ed.j  pp.  73  and  74,  and  I need  not  review  the  full  discussion 
there.  The  document  contains  all  the  material  terms  of  the  letting, 
and  there  is  nothing  to  be  inferred  from  it  going  to  shew  that  any 
further  or  other  document  was  contemplated;  and  this,  I take  it, 
is  the  critical  point. 

The  question  whether  it  is  a lease  for  one.  or  four  years  is  cov- 
ered by  the  decision  of  Hand  v.  Hall  (1877),  2 Ex.  D.  318,  a case 
which  appears  to  have  been  misunderstood  by  text-writers,  for  it  is 
generally  stated  as  authority  for  exactly  the  opposite  of  what  it 
determines.  The  head-note  thus  states  the  point:  ^^A  lease  not 

under  seal,  for  an  original  term  of  less  than  three  years,  whether 
by  parol  or  in  writing,  is  invalid,  if  it  gives  a right  to  the  lessee 
to  continue  the  holding  beyond  three  years  from  the  making  of 
the  lease.’^  Baron  Cleasby,  delivering  the  judgment  of  the  Court, 
says  (p.  320)  : lease  not  exceeding  three  years,  in  our  opinion, 

must  be  a lease  not  giving  a right  (independent  of  the  lessor) 
exceeding  three  years.  We  think  a demise  for  three  years,  and 
for  three  years  longer,  at  the  option  of  the  lessee,  could  not  be  said 
to  be  a lease  not  exceeding  three  years,  and  would  not  be  valid  if 
by  parol  only.” 

I am,  however,  of  opinion  that  this  does  not  determine  the 
real  question  raised  in  this  action,  for  it  has  been  held  that  a docu- 
ment which  is  inoperative  as  a lease,  owing  to  the  provisions  of 
the  Statute  of  Frauds  and  the  lack  of  a seal,  may,  nevertheless, 
be  valid  as  an  agreement  for  a lease  and  may  be  specifically  per- 
formed. This  was  so  held  by  Lord  Chelmsford  in  the  case  of 
ParJcer  v.  Taswell  (1858),  2 DeG.  & J.  559,  and  this  decision  was 
followed  as  binding  in  Zimhler  v.  Abrahams,  [1903]  1 K.B.  577, 
a decision  of  the  Court  of  Appeal,  Lord  Justice  Williams  point- 
ing out  that  the  result  of  the  decision  is  largely  to  neutralise  the 
effect  of  the  statute.  Had  the  tenant  taken  possession  under  this 

Act  no  lease,  estate  or  interest,  either  of  freehold  or  term  of  years  . . . 
shall  be  assigned,  granted  or  surrendered  unless  it  be  by  deed  or  note 
in  writing  signed  by  the  party  so  assigning,  granting,  or  surrendering 
the  same,*or  his  agent  thereunto  lawfully  authorised  by  writing  or  by 
act  or  operation  of  law. 

4.  Sections  2 and  3 shall  not  apply  to  a lease,  or  an  agreement  for 
a lease,  not  exceeding  the  term  of  three  years  from  the  making  thereof, 
the  rent  upon  which,  reserved  to  the  landlord  during  such  term, 
amounts  unto  two-thirds  at  the  least  of  the  full  improved  value  of  the 
thing  demised. 
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agreement,  the  result  would  be,  according  to  the  view  of  the  Court  Middleton,  J. 
in  Walsh  v.  Lonsdale  (1882),  21  Ch.  D.  9,  that,  owing  to  the 

effect  of  the  Judicature  Act,  the  agreement  would  have  substan-  

tially  the  same  effect  as  a valid  lease. 

The  plaintiff,  however,  has  not  been  in  possession  of  the  prem-  Dixon. 
ises,  and  the  question  remains  whether,  in  the  circumstances,  in 
the  exercise  of  my  discretion,  I ought  to  grant  specific  perform- 
ance. There  is  no  question  that  in  many  cases  specific  perform- 
ance ought  to  be  granted,  but  here  it  appears  to  me  that  it  would 
not  be  right  for  me  to  grant  that  remedy.  The  plaintiff  would 
hold  only  until  the  end  of  the  first  year,  November,  1922.  It 
would  then  be  at  his  option  whether  he  would  leave  or  continue. 

The  defendant  has,  in  the  meantime,  rented  to  another  tenant, 
not  a party  to  this  action;  and,  although  that  tenancy  is  a ten- 
ancy from  month  to  month,  it  would  be  some  time  before  it  could 
be  terminated  and  possession  could  be  given.  The  plaintiff  does 
not  now  and  probably  would  not  know  on  the  1st  November 
whether  his  business  is  to  be  a success  or  a failure.  His  right  of 
election  would  be  of  little  value  to  him,  and  it  may  be  that  ho 
would  then  terminate  the  lease.  Everything  points  to  a situation 
in  which  specific  performance  ought  not,  as  a matter  of  discre- 
tion, to  be  granted. 

On  the  other  hand,  no  claim  for  damages  has  been  made  out. 

No  other  premises  have  been  found,  so  that  there  is  no  suggestion 
of  increased  rental  having  had  to  be  paid  for  an  existing  business. 

The  plaintiff  intended  entering  upon  a business  in  which  he  hoped 
to  do  well.  He  has  not  done  so.  For  all  I know,  he  may  have  been 
saved  from  a heavy  loss.  He  was  at  no  expense  in  investigating 
the  title  or  doing  anything  until  after  the  refusal  of  the  defend- 
ant to  carry  out  her  bargain.  There  is  nothing  on  which  I can 
estimate  substantial  damages.  An  award  of  nominal  damages 
would  be  cruel  kindness,  for  it  would  be  swamped  by  the  set-off  of 
costs.  Justice  will,  I think,  best  be  served  by  dismissing  the 
action  without  costs.  I do  not  think  that  the  defendant  should  be 
allowed  any  costs  because  her  conduct  seems  to  have  been  caprici- 
ous and  without  excuse. 
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[IN  BANKRUPTCY.] 

Re  Lipson. 

Bankruptcy  — Composition  — Agreement  — Approval  hy  Court — Assign- 
ment dy  DeMor — After-acquired  Property  of  Debtor — Distribution — 

Receiving  Order  — Assignment  — Power  of  Court  to  Make  Order — 

— Bankruptcy  Act,  secs,  k (5),  (10) , 25,  34. 

The  after-acquired  property  of  a debtor  is  available  for  distribution 
among  creditors  under  a receiving  order,  but  not  under  an  authorised 
assignment. 

Where  a debtor,  who  has  made  a composition  for  the  benefit  of  his 
creditors  which  has  been  approved  by  the  Court,  makes  an  authorised 
assignment  before  the  conditions  of  the  composition  deed  have  been 
fulfilled,  the  assignment  may  be  annulled,  a receiving  order  granted, 
and  a trustee  appointed,  so  that  the  after-acquired  property  may  be 
available  for  distribution  among  the  creditors:  Bankruptcy  Act, 
sec.  4,  subsecs.  5 and  10,  and  secs.  25  and  34. 

Re  Croteau  and  Clark  Co.  Limited  (1920),  48  O.L.R.  359,  1 Can.  Bkcy. 
R.  364,  followed. 

Motion  by  N.  L.  Martin  and  Elma^Tourjee,  two  creditors  of 
Abraham  Lipson,  for  an  order  under  sec.  13,  subsec.  14,  of  the 
Bankruptcy  Act,  adjudging  Lipson  a bankrupt. 

The  motion  was  heard  by  Fisher,  J.,  in  Chambers. 

Lewis  Duncan,  for  the  applicants. 

L.  M.  Singer,  for  G.  A.  Stephenson,  trustee  under  an  author- 
ised assignment. 

May  4.  Fisher,  J.  : — The  motion  is  made,  first,  on  the  ground 
that  on  the  12th  April,  1922,  Lipson  made  an  authorised  assign- 
ment to  George  A.  Stephenson,  an  authorised  trustee,  and  that  in 
consequence  of  this  assignment  it  became  impossible  for  the 
debtor  to  carry  out  a certain  composition  made  by  him  with  his 
creditors  and  approved  of  by  the  Court  on  the  21st  June,  1921; 
and,  second,  that  under  sec.  4,  subsecs.  5 and  10,  and  secs.  25  and 
34,  of  the  Bankruptcy  Act,  the  estate  can  be  better  administered 
under  a receiving  order,  as  under  a receiving  order  all  the  after- 
acquired  property  of  the  debtor  is  available  for  distribution 
amongst  creditors,  but  not  so  under  an  authorised  assignment. 

It  appears  that  at  the  time  Lipson  made  a composition  with 
his  creditors — in  June,  1921  — his  liabilities  were  upwards  of 
$70,000.  A composition  of  25  cents  in  the  dollar  was  consented 
to  by  the  creditors,  payable  in  five  instalments.  Lipson  paid  four 
of  the  instalments,  all  of  which  were  guaranteed,  and  the  last 
instalment  (not  guaranteed),  amounting  to  $3,388.46,  falls  due 
on  the  1st  September  next.  The  proposal  for  the  composition 
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was  submitted  to  the  creditors  by  N.  L.  Martin,  and  he  obtained 
the  approval  of  the  'Court  thereof. 

Martin,  since  the  composition  was  approved  of,  has  been  mak- 
ing a regular  audit  of  Lipson’s  books,  and  is,  therefore,  familiar 
with  his  business.  Lipson,  after  having  all  his  guaranteed  pay- 
ments under  the  composition  paid,  and  without  consulting  Martin, 
made  an  authorised  assignment  to  George  A.  Stephenson,  on  the 
12th  April,  1922,  and  since  then  a meeting  of  the  creditors  has 
been  held,  confirming  Stephenson  as  trustee,  and  appointing 
inspectors. 

I have  come  to  the  conclusion,  following  the  opinion  expressed 
by  Mr.  Justice  Orde  in  Re  Cr'oteau  and  Clark  Co.  Limited 
(1920),  48  O.L.E.  359,  and  1 Can.  Bkcy.  E.  364,  that  the  Court 
has  power  to  make  a receiving  order,  notwithstanding  the  making 
of  a prior  authorised  assignment,  and  that  a creditor  is  entitled 
to  move  for  a receiving  order.  The  assignment  made  on  the  12th 
April  to  Stephenson  has  the  effect  of  making  it  impossible  for  the 
assignor  to  carry  out  the  terms  of  the  composition  deed,  and  there- 
fore a creditor  is  entitled  to  a receiving  order. 

I also  hold  that  under  sec.  25*  all  after-acquired  property  of 
the  debtor  is  available  for  distribution  amongst  his  creditors,  and 
that  under  an  assignment  after-acquired  property  is  not  available 
for  distribution  amongst  creditors.  It  is,  therefore,  to  the  advant- 
age of  creditors  to  have  a receiving  order  made,  so  that  all  after- 
acquired  property  may  be  available  for  the  creditors. 

I do  not  think  that  under  an  assignment  an  authorised  trus- 
tee, who  has  been  confirmed  in  his  office  at  a meeting  of  creditors 
and  competent  inspectors,  appointed  to  protect  the  estate,  should 
be  changed,  unless  the  estate  can  be  more  profitably  administered 
by  a trustee  appointed  under  a receiving  order.  In  this  case  an 

♦ 25.  The  property  of  the  debtor  divisible  amongst  his  creditors  . . . 
shall  not  comprise  the  following  particulars;^ — 

(i)  Property  held  by  the  debtor  in  trust  for  any  other  person; 

(ii)  Any  property  which  as  against  the  debtor  is  exempt  from 
execution  or  seizure  under  legal  process  in  accordance  with  the  laws  of 
the  Province  within  which  the  property  is  situate  and  within  which  the 
debtor  resides. 

But  it  shall  comprise  the  following  particulars:  — 

(a)  All  such  property  as  may  belong  to  or  be  vested  in  the  debtor 
at  the  date  of  the  presentation  of  any  bankruptcy  petition  or  at  the  date 
of  the  execution  of  an  authorised  assignment,  and,  in  the  case  of  a 
bankrupt,  all  property  which  may  be  acquired  by  or  devolve  on  him 
before  his'  discharge;  and, 

(&)  The  capacity  to  exercise  and  to  take  proceedings  for  exercising 
all  such  powers  in  or  over  or  in  respect  of  the  property  as  might  have 
been  exercised  by  the  debtor  for  his  own  benefit  at  the  date  of  said 
petition  or  assignment,  or,  in  the  case  of  such. bankrupt,  before  his 
discharge. 
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authorised  trustee  has  been  appointed  and  has  entered  upon  his 
duties,  and  competent  persons,  one  of  them  being  the  manager 
of  the  Molsons  Bank,  have  been  selected  as  inspectors. 

On  the  argument  before  me,  counsel  for  the  authorised  trustee, 
under  the  assignment,  expressed  his  willingness  that  this  estate, 
if  the  Court  thought  advisable,  should  be  wound  up  by  a trustee 
appointed  on  an  application  for  a receiving  order.  I grant  the 
order,  and,  in  the  circumstances,  I think  there  is  no  reason  for  nam- 
ing any  other  trustee  than  the  trustee  named  in  the  authorised 
assignment.  Anything  done  by  the  authorised  trustee  up  to  the 
present  time  is  confirmed,  and,  subject  thereto,  the  assignment 
to  the  authorised  trustee  is  annulled. 

I think  that  Lipson  should  have  consulted  Martin  before  mak- 
ing an  assignment,  and  that  it  would,  in  this  case,  have  been 
advisable  for  him  to  have  named  Martin,  who  was  conversant 
with  the  estate,  as  the  trustee. 

The  applicants  were  justified  in  making  this  application,  and 
I direct  that  their  costs  be  paid  out  of  the  estate ; costs  of  Stephen- 
son out  of  the  estate  also. 


[APPELLATE  DIVISION.] 

Meeeiman  v.  Diamond. 

Pleading — Action  of  Deceit — False  Representations — Statement  of  De- 
fence — General  Denial  — Evasive  Defence  — Rule  llf2 — Amended 
Pleading — Specific  Denials  of  Specific  Allegations — Particulars — 
Description  of  Land. 

The  plaintiff,  by  her  statement  of  claim,  alleged  that  the  defendant,  by 
false  representations,  induced  her  to  convey  land  to  him,  and  asked 
to  have  her  land  reconveyed  to  her  and  for  damages  and  other  relief. 
By  para.  1 of  his  statement  of  defence,  the  defendant  admitted  the 
allegation  in  the  statement  of  claim  as  to  his  occupation  and  place  of 
residence,  and  then  said,  “ but,  save  as  hereinafter  expressly  admitted, 
denies  all  the  other  allegations  contained  therein  and  puts  the  plain- 
tiff to  the  proof  thereof.”  By  para.  2,  the  defendant  ” denies  that  he, 
at  any  time,  made  any  false  and  fraudulent  representations  of  any 
kind  to  the  plaintiff  or  was  guilty  of  any  fraud  whatsoever  as  alleged 
in  the  said  statement  of  claim.”  In  the  subsequent  paragraphs  cer- 
tain facts  were  pleaded:  — 

Held,  by  Orde,  J.,  in  Chambers,  that  an  order  of  the  Master  striking  out 
the  part  of  para.  1 quoted  above  and  the  whole  of  para.  2 was  properly 
made,  because  they  offended  against  the  provisions  of  Rule  142,  by 
which  “ a defendant  shall  not  deny  generally  the  allegations  contained 
in  the  statement  of  claim,  but  shall  set  forth  the  facts  upon  which 
he  relies  even  though  this  may  involve  the  assertion  of  a negative.” 

The  real  vice  of  para.  2 was  not  so  much  that  the  denial  was  of  a 
general  character  as  that  it  was  evasive,  in  that  it  was  not  clear  from 
the  defendant’s  denial  whether  he  was  asserting  that  he  did  not 
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make  any  of  the  representations  which  the  plaintiff  alleged  he  did 
make,  or  was  asserting  that  the  representations  which  he  made  were 
true;  and  “evasiveness"  is  covered  by  Rule  142. 

The  Master  also  ordered  the  defendant  to  give  particulars  under  the 
subsequent  paragraphs  of  his  statement  of  defence,  and  this  was  also 
affirmed  by  Orde,  J.,  with  the  variation  that  particulars  of  the  lands 
of  the  defendant  of  which  the  plaintiff  had  received  a conveyance 
should  not  be  required. 

The  defendant  then  delivered  a substituted  statement  of  defence,  by 
which  in  each  of  seven  paragraphs  the  defendant  specifically  denied 
the  allegations  made  in  each  of  seven  paragraphs  of  the  statement  of 
claim.  By  an  order  of  the  Master,  affirmed  by  Lennox,  J.,  in  Cham- 
bers, this  pleading  was  allowed  to  stand  for  and  be  in  lieu  of  the 
original  statement  of  defence. 

An  order  was  made  by  Mowat,  J.,  in  Chambers,  under  Rule  507,  allow- 
ing the  plaintiff  to  appeal  from  the  order  of  Lennox,  J.,  upon  the 
ground  that  the  decisions  of  Cede,  J.,  and  Lennox,  J.,  were  in  conflict. 
Decisions  as  to  the  meaning  and  effect  of  Rule  142  referred  to. 

The  plaintiff  appealed  accordingly  to  a Divisional  Court  of  the  Appel- 
late Division,  by  which  the  order  of  Lennox,  J.,  was  affirmed. 

An  appeal  by  the  defendant  from  an  order  of  the  Master  in 
Chambers  striking  ont  certain  parts  of  the  statement  of  defence 
and  requiring  the  defendant  to  furnish  particulars  of  other  parts. 

April  7.  The  appeal  was  heard  by  Oede^  J.,  in  Chambers. 

W.  Lawr,  for  the  defendant. 

Thomas  Hislop,  for  the  plaintiff. 

May  8.  Cede,  J. : — The  plaintiff,  by  her  statement  of  claim, 
alleges  that  the  defendant,  representing  himself  to  be  the  owner 
of  certain  lands,  induced  her  to  enter  into  an  agreement  for  the 
exchange  of  the  lands  so  owned  by  the  defendant,  for  certain  lands 
owned  by  the  plaintiff ; that  pursuant  to  such  agreement  the  plain- 
tiff conveyed  her  lands  to  the  defendant,  and  the  defendant  pur- 
ported to  convey  the  lands  which  he  claimed  to  own  to  the  plain- 
tiff; that  as  to  part  of  the  lands  which  the  defendant  purported 
to  convey  to  the  plaintiff  the  defendant  had  no  title;  and  that 
the  plaintiff  has  suffered  loss  and  damage  in  consequence  of  the 
alleged  fraud  of  the  defendant.  The  plaintiff  asks  that  the  con- 
veyances be  set  aside  and  the  lands  which  she  owned  be  recon- 
veyed to  her,  and  for  damages  and  other  relief. 

By  para.  1 of  the  statement  of  defence  the  defendant  admits 
the  allegation  in  the  statement  of  claim  as  to  his  occupation  and 
place  of  residence,  and  then  proceeds,  ^^but,  save  as  hereinafter 
expressly  admitted,  denies  all  the  other  allegations  contained 
therein,  and  puts  the  plaintiff  to  the  proof  thereof Paragraph  2 
is  as  follows : 2.  The  defendant  denies  that  he,  at  any  time,  made 

any  false  and  fraudulent  representations  of  any  kind  to  the  plain- 
tiff or  was  guilty  of  any  fraud  whatsoever  as  alleged  in  the  said 
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statement  of  claim.”  The  defendant  then  alleges  the  making  of 
the  agreement,  that  the  exchange  was  duly  carried  out,  That  he  I 
has  since  sold  and  is  not  now  the  owner  of  the  lands  which  he 
received  from  the  plaintiff,  and  that  the  plaintiff  has  also  sold  and 
conveyed  and  is  not  now  the  owner  of  the  lands  which  she  received 
from  the  defendant. 

The  order  of  the  Master  strikes  out  the  latter  part  of  para.  1 ^ 

quoted  above,  and  the  whole  of  para.  2,  of  the  statement  of  , 
defence,  and  the  defendant  is  given  liberty  to  amend.  The  ground  - • 
for  the  Master^s  order,  as  stated  upon  the  argument,  is,  that  these  » 
two  paragraphs  offend  the  provisions  of  Eule  142,  by  which  “a  V 
defendant  shall  not  deny  generally  the  allegations  contained  in  the  . 
statement  of  claim,  but  shall  set  forth  the  facts  upon  which  he  '^4' 
relies  even  though  this  may  involve  the  assertion  of  a negative.”  yM 

That  the  general  denial  contained  in  para.  1 offends  the  Eule 
is  clear,  though,  if  the  defence  went  on  to  plead  the  facts  sped- 
ally  in  compliance  with  the  Eule,  the  general  denial  in  para.  1 ^ 

might  perhaps  be  regarded  as  mere  surplusage.  It  could  not  be 
relied  upon  at  the  trial. 

When  the  motion  was  argued,  I was  inclined  to  the  view  that  y • 
para.  2 was  not  objectionable.  The  use  of  the  word  denies  ” 
might  perhaps  appear  so,  but  it  seemed  immaterial  what  words 
were  used  if  there  was  a definite  assertion  of  fact  to  meet  the 
plaintiff^s  allegations.  And  it  mattered  little  whether  the  defend- 
ant denied  ” that  he  had  done  certain  things  or  “ said  ” that  he 
had  not  done  them.  And  a hasty  consideration  of  the  paragraph 
might  lead  one  to  the  conclusion  that  a sweeping  assertion  by  the 
defendant  that  he  did  not  at  any  time  make  any  false  and  fraudu- 
lent representations  of  any  kind  to  the  plaintiff  ” w’ould  be  .suffici-  - 
ently  specific  to  comply  with  the  Eule.  When  one  is  charged  with 
having  done  something  which  he  has  not  done,  the  only  allegation  - i 
of  fact  which  he  can  plead  is  that  he  did  not  do  it.  But  the  Eule 
really  goes  deeper  than  that.  ^ 

The  Eule  was  discussed  and  applied  by  Hasten,  J.,  in  Appliances 
Limited  v.  Smith  Denne  & Moore  Limited  (1921),  20  O.W.JST.  443. 

The  English  Eules  on  this  question  differ  from  ours  in  someJ^B 
respects,  as  pointed  out  by  Hasten,  J.,  but  there  are  many  points  of 
resemblance  which  are  of  assistance.  The  English  Eule  which  cor- 
resp'  nos  to  Eule  142  is  Eule  213,  which  provides  that  “ it  shall  not  v 
be  sufficient  for  a defendant,  in  his  defence,  to  deny  generally  the 
grounds  alleged  by  the  statement  of  claim,  but  each  party  must  dealj^H 
specifically  with  each  allegation  of  fact  of  which  he  does  not  admit 
the  truth,  except  damages.”^ 

And  there  are  several  English  Eules  which  more  clearly  define 
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what  is  intended  by  the  requirement  that  each  party  must  deal 
specifically  with  each  allegation  of  fact  of  his  opponent.  While 
some  of  the  provisions  of  these  other  Rules  are  covered  in  effect  by 
some  of  ours,  there  is  very  little  direct  correspondence  between  them, 
and  the  English  Rule  209,  under  which  failure  to  deny  an  allega- 
tion of  fact  constitutes  an  admission  of  the  truth,  is  quite  contrary 
to  our  Rule  144,  by  which  silence  as  to  an  allegation  in  a previous 
pleading  of  the  opposite  party  is  not  to  be  construed  as  an  admis- 
sion. The  difference  in  our  practice  in  this  respect  tends  to  mini- 
mise the  effect  of  our  Rule  142.  If  the  English  Rule  209  were  in 
force  in  Ontario,  our  Rule  142  would  be  much  more  rigidly 
observed  than  it  is  in  actual  practice. 

But  our  Rule  142,  like  the  English  Rule  213,  is  designed  sub- 
stantially to  prevent  the  same  thing,  namely,  pleading  what  was 
called  the  general  issue,^^  such  as  “ never  indebted  or  not 
guilty,'^  under  which  pleas  the  defendant  at  the  trial  could  rely 
upon  a large  number  of  defences:  Annual  Practice,  1922,  p.  347; 
Odgers  on  Pleading,  8th  ed.,  p.  88. 

Counsel  for  the  plaintiff  contended  that  in  answering  the  alle- 
gations of  the  plaintiff  as  to  the  defendant’s  alleged  false  and 
fraudulent  statements,  it  was  incumbent  upon  the  defendant  to  set 
forth  the  statements  which  the  defendant  is  willing  to  admit  or 
asserts  that  he  did  in  fact  make.  But  this  must  depend  upon  the 
nature  of  the  defence  which  the  defendant  intends  to  make  out  at 
the  trial.  The  burden  of  proof  in  an  action  of  deceit  is  upon  the 
plaintiff,  and  as  a matter  of  pleading  the  defendant  may  make 
out  a sufficient  defence  if  he  denies  the  allegations  of  the  plaintiff 
in  accordance  with  the  Rules.  He  must  not  deny  generally, 
which  means  that,  if  he  denies,  his  denial  must  be  specific.  The 
real  vice  of  para.  2 is  not  so  much  that  the  denial  is  of  a general 
character,  but  that  it  is  evasive.  The  English  Rule  215,  which 
expressly  requires  that  a party  shall  not  deny  an  allegation  of  the 
opposite. party  evasively,  but  shall  answer  the  point  of  substance, 
is  not  reproduced  in  our  Rules,  but  I think  that  the  provisions  of 
our  Rule  142  really  cover  the  same  ground.  Apart  altogether 
from  the  effect  of  our  Rule  137,  under  which  an  evasive  pleading 
may  be  struck  out  as  embarrassing,  I think  that  the  inability  to 
deny  generally,  coupled  with  the  requirement  to  set  forth  the 
facts  upon  which  he  relies,  under  Rule  142,  in  effect  requires  the 
defendant,  if  he  answers  the  allegations,  not  to  do  so  evasively, 
but  to  answer  the  point  of  substance. 

The  English  text-books  on  pleading  give  many  interesting 
examples  of  what  is  meant  by  an  evasive  plea.  See,  inter  alia, 
Bullen  & Leake,  7th  ed.,  pp.  449-450 : “ Thus,  if  the  plaintiff 
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asserts  that  ^the  defendant  on  May  3rd,  1914,  offered  Edward 
Smith,  the  plaintiff^s  manager,  a bribe  of  £50,^  it  will  be  evasive 
to  plead  merely  ^ the  defendant  denies  that  he  on  May  3rd,  1914, 
offered  Edward  Smith,  the  plaintiff^s  manager,  a bribe  of  £50/ 
This  is  an  explicit  denial  in  the  plaintiff’s  own  language  of  the 
latter’s  allegation,  and  yet  it  is  not  sufficient,  for,  as  pointed  out 
in  Bullen  & Leake,  the  denial  is  consistent  with  the  defendant’s 
having  offered  a bribe  of  a different  amount,  or  upon  some  other 
date.  The  proper  defence  is,  The  defendant  never  offered  any 
bribe  to  Edward  Smith  or  any  other  manager  for  the  plaintiff.”  In 
the  present  case,  the  denial  is  sound  in  the  use  of  the  word  “ any,” 
because  in  that  respect  it  not  only  answers  the  specific  allegation, 
but  denies  the  existence  of  any  facts  of  which  the  plaintiff  might 
be  at  liberty  to  give  evidence  as  being  substantially  covered  by  his 
allegation.  But  the  defendant  has  been  guilty  here  of  pleading 
what  was  once -termed  a negative  pregnant,”  examples  of  which 
are  given  at  p.  450  of  Bullen  & Leake.  To  an  allegation  that  the 
defendant  had  wrongfully  entered  certain  premises  it  is  not  suf- 
ficient for  the  defendant  to  plead  that  he  never  wrongfully  entered 
the  said  premises,”  because  that  may  mean  either  that  he  never 
entered  the  premises  at  all,  or  that  he  did  enter  but  that  his  entry 
was  lawful.  And  by  failing  to  plead  unambiguously  his  plea  is 
evasive.  In  the  present  case  the  denial  of  any  false  and  fraudu- 
lent representations  ” is  open  to  the  same  objection.  It  is  not 
clear  from  the  defendant’s  denial  whether  he  is  asserting  that  he 
did  not  make  any  of  the  representations  which  the  plaintiff  alleges 
he  did  make,  or  is  asserting  that  the  representations  which  he 
made  were  true.  If  the  defendant  pleads  to  the  allegations,  the 
plaintiff  is  entitled  under  Eule  142  to  specific,  unambiguous  state- 
ments from  the  defendant  of  the  facts  (even  though  he  asserts  a 
negative)  which  he  alleges  by  way  of  answer  to  the  plaintiff;  and 
I am  of  the  opinion  that  para.  2 has  been  properly  struck  out  for 
noncompliance  with  the  Eule. 

The  order  in  question  also  requires  particulars  to  be  furnished 
by  the  defendant.  Paragraph  3 of  the  defence  alleges  that  the 
plaintiff  exchanged  her  property  for  the  defendant’s  land  in  the 
township  of  East  Gwillimbury,  consisting  of  part  of  lot  number  26 
in  the  6th  concession,  and  $1,000  in  cash,”  and  para.  4 alleges  that 
the  exchange  was  carried  out  and  that  the  plaintiff  received  a deed 
of  the  defendant’s  land  in  East  Gwillimbury.  The  order  requires 
the  defendant  to  give  full  and  detailed  particulars  and  descrip- 
tions of  the  lands  alleged  by  the  defendant  in  paragraph  3 of  the 
statement  of  defence  as  owned  by  him,”  and  also  "full  and 
detailed  particulars  of  what  title  or  estate,  if  any,  he  had  in  the 
said  lands.” 
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The  order  further  requires  the  defendant  to  furnish  “ the  name 
or  names  of  the  person  or  persons  to  whom  he  sold  the  lands  men- 
tioned in  paragraph  5 of  the  statement  of  defence  and  the  date  or 
dates  of  said  sales.” 

I can  see  no  ground  for  the  order  for  particulars  of  the 
description  of  the  lands  of  the  defendant  mentioned  in  para.  3 of 
the  defence  as  belonging  to  the  defendant.  If  the  plaintiff  has 
received  a deed  thereof,  as  she  admits  in  para.  8 of  her  statement 
of  claim,  she  has  all  the  information  which  the  particulars  ordered 
would  give  her. 

As  to  the  other  particulars  ordered,  both  as  to  para.  3 and  as 
to  para.  4 of  the  defence,  it  is  perhaps  difficult  to  say  whether  or 
not  the  plaintiff  is  entitled  to  this  information  by  way  of  dis- 
covery or  of  particulars.  But  she  is  not  bound  to  examine  for 
discovery,  and  she  is  entitled  to  go  down  to  trial  with  sufficient 
particulars  as  to  the  facts  on  which  the  defendant  relies,  to  prevent 
surprise.  For  this  reason,  I think  that  as  to  para.  3,  if  the  defend- 
ant is  relying  upon  a defence  that  the  plaintiff  got  what  she  bar- 
gained for,  and  that  that  was  anything  less  than  a fee  simple,  then 
he  must  give  particulars  of  the  extent  of  his  title  or  estate  in  the 
lands  which  he  conveyed  to  the  plaintiff,  so  that  she  may  know 
what  she  may  be  prepared  to  meet  in  this  regard.  The  same 
reasoning  applies  to  the  particulars  ordered  as  to  para.  4.  If  the 
defendant  is  relying  upon  the  fact  that  he  has  sold  to  others  the 
lands  which  the  plffintiff  conveyed  to  him  as  constituting  a 
defence,  then  I think  he  ought  to  have  pleaded  that  fact  with 
more  particularity  by  giving  the  names  and  dates  as  ordered  by 
the  Master. 

The  result  is  that  the  Masters  order  stands  except  as  to  the 
description  of  the  lands  mentioned  in  para.  3 of  the  defence.  With 
this  slight  variation,  the  order  will  be  affirmed  and  the  appeal 
therefrom  dismissed  with  costs  to  the  plaintiff  in  the  cause.  The 
time  for  amending  the  defence  and  delivering  the  particulars 
ordered  ought  to  be  extended  for  15  days  from  this  date. 

The  defendant  amended  his  statement  of  defence  by  striking 
out  the  words  referred  to  in  the  Master’s  order,  affirmed  by  Orde, 
J.  On  the  25th  May,  1922,  the  defendant  delivered  a substituted 
statement  of  defence,  which  purported  to  contain  the  particulars 
required  by  the  Master’s  order  as  varied;  and  the  Master,  by  an 
order  of  the  15th  June,  1922,  allowed  this  new  pleading  to  stand 
for  and  be  in  lieu  of  the  original  statement  of  defence.  This  new 
pleading,  in  paras.  2 to  8,  specifically  denied  the  allegations  in 
paras.  3,  4,  5,  6,  7,  8,  and  9 of  the  statement  of  claim  and  put  the 
plaintiff  to  the  proof  thereof. 


Orde,  J. 
1922. 

Meeeiman 

V. 

Diamond. 
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From  this  order  of  the  Master  the  plaintiff  appealed,  and  her 
appeal  was  dismissed  by  Lennox,  J.,  in  Chambers,  on  the  27th 
June,  1922. 

The  plaintiff  moved,  under  Rule  507,  for  leave  to  appeal  to  a 
Divisional  Court  of  the  Appellate  Division  from  the  order  of 
Lennox,  J. 

October  3.  The  motion  was  heard  by  Mowat,  J.,  in  Chambers. 

Hislop,  for  the  plaintiff. 

G.  T.  Walsh,  for  the  defendant. 

October  11.  Mowat,  J. : — There  seem  to  be  conflicting  deci- 
sions by  the  Judges  in  this  very  action  involved  in  the  appeal  for 
which  leave  is  asked,  and,  therefore,  in  my  opinion,  it  is  desirable 
that  a further  appeal  should  be  allowed. 

It  is  an  action  of  deceit  (although  the  statement  of  claim  is 
insufficient  to  support  such  an  action),  and  also  for  rescission,  it 
being  alleged  that  on  an  exchange  of  lands  the  defendant  falsely 
asserted  title  to  his  land  and  thereby  procured  execution  of  the 
plaintiff’s  deed  of  her  land  to  him. 

The  defendant  pleaded  in  his  statement  of  defence  that  he 
denies  all  the  other  allegations  ” in  the  statement  of  claim. 

The  plaintiff  moved  before  the  Master  in  Chambers  to  have  this 
general  denial  struck  out  as  not  complying  with  Rule  142,  and  the 
Master  did  so  and  gave  the  defendant  leave  to  amend.  This  order 
was  affirmed  substantially  by  Mr.  Justice  Orde.  The  defendant 
amended  his  original  pleading  in  this  regard  merely  by  striking  out 
the  words  ordered  by  the  Master  and  Orde,  J. 

After  some  further  careless  practice,  and  a motion  to  strike  out 
the  whole  statement  of  defence  because  of  noncompliance  with  an 
order  for  particulars,  the  Master,  by  an  order  dated  the  15th  June, 
1922,  allowed  a substituted  statement  of  defence,  which  had  been 
served  upon  the  plaintiff’s  solicitor,  and  which  purported  to  con- 
tain the  particulars  ordered,  to  stand  for  and  'be  in  lieu  of  the 
original  statement  of  defence.  This  substituted  statement  of 
defence  merely  repeats,  in  seven  paragraphs,  the  general  denial 
which  is  included  in  the  part  of  the  one  paragraph  struck  out,  thus 
continuing  the  vice  in  the  pleadings  originally  found  by  the  Master 
in  Chambers  himself. 

An  appeal  from  this  order  to  Mr.  Justice  Lennox  was  dismissed; 
thus  inferential! 3^  making  his  decision  to  be  in  conflict  with  that 
of  Mr.  Justice  Orde. 

There  have  been  a number  of  decisions  by  single  Judges  as  to 
the  meaning  and  effect  of  Rule  142,  such  as  Lampert  v.  Barrett 
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(1914),  7 O.W.N.  574;  Doughty  v.  Doughty  (1921),  19  O.W.N. 
584;  Appliunces  Limited  v.  Smith  Denne  (&  Moore  Limited,  20 
O.W.N.  443;  Howson  v.  Thompson  (1921),  51  O.L.E.  299.  And, 
in  view  of  the  different  opinions  by  two  Judges  in  this  case,  the  case 
may  well  go  up  for  the  practice  to  be  settled  by  the  Appellate  Divi- 
sion, and,  therefore,  I give  leave  to  appeal.  Costs  in  the  cause. 

December  13.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

Hislop,  for  the- appellant. 

Walsh,  for  the  respondent. 

The  Court  affirmed  the  order  of  Lennox,  J.,  and  dismissed  the 
appeal  with  costs. 


[MEREDITH,  C.J.C.P.] 

Attorney-General  for  Canada  v.  Alexander  Brown  Milling 
AND  Elevator  Co.  Limited. 

Constitutional  LaW' — Creation  of  Canadian  Wheat  Board — Powers  of 
Parliament  of  Canada — War  Measures  Act,  1914,  5 Geo.  V.  ch.  2 — 
Orders  in  Council  Confirmed  t)tf  (1921)  11  & 12  Geo.  V.  ch.  5 — Com- 
pulsory  Powers  of  Board— War  Legislation — Trade  and  Commerce 
— British  North  America  Act,  sec.  91 — Property  and  /Civil  Rights  in 
the  Province — Submission  to  Jurisdiction  of  Board — Charges  Made 
by  Board  in  Respect  of  Flour. 

The  Canadian  Wheat  Board  was  created  by  an  order  in  council  of  the 
31st  July,  1919,  purporting  to  be  passed  in  the  exercise  of  the  powers 
conferred  by  the  War  Measures  Act,  1914,  5 Geo.  V.  ch.  2,  and  its 
powers  were  extended  by  subsequent  orders  in  council,  all  ratified  and 
confirmed  by  the  Dominion  statute  (1921)  11  & 12  Geo.  V.  ch.  5:  — 

Held,  that  the  Parliament  of  Canada  had  the  power  to  create  the  Board 
in  the  form  in  which  it  was  created  and  with  the  compulsory  powers 
given  to  it. 

The  legislation  was  legislation  relating  to  and  arising  out  of  war,  and 
was  within  the  general  legislative  power  of  Parliament  conferred 
upon  it  by  sec.  91  of  the  British  North  America  Act. 

The  purpose  of  the  creation  of  the  Board  was  to  control  (he  external 
trade  in  wheat. 

The  legislation,  besides  being  within  the  power  of  Parliament  as  war 
legislation,  was  within  the  same  power  as  a regulation  of  trade  and 
commerce. 

The  power  which  a Province  has  in  regard  to  property  and  civil  rights 
is  to  legislate  in  regard  to  those  subjects  in  the  Province — ^that  which 
a Province  has  is  nothing  like  ownership. 

The  compulsory  powers  of  the  Board  were  not  exercised  against  the 
defendants,  and  they  had  submitted  to  the  jurisdiction  of  the  Board 
and  received  the  benefits  of  being  licensed  by  and  associated  with 
the  Board. 

The  Board  had;  power  to  make  charges  in  respect  of  fiour  as  well  as 
in  respect  of  wheat. 


Mowat,  J. 
1922. 

Merkiman 

V. 

Diamond. 


1922. 
May  15. 
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Action  by  the  Attorney-General,  on  behalf  of  His  Majesty  and 
the  Canadian  Wheat  Board,  against  the  above  named  milling  com- 
pany and  the  Canadian  Surety  Company  to  recover  a sum  alleged 
to  be  due  to  the  Canadian  Wheat  Board. 

The  Canadian  Wheat  Board  was  created  by  an  order  of  the 
Governor-General  in  Council  passed  on  the  31st  July,  1919,  in 
purported  exercise  of  the  powers  conferred  by  the  War  Measures 
Act,  1914,  5 Geo.  Y.  ch.  2,  and  its  powers  were  extended  by  an 
order  in  council  passed  on  the  18th  August,  1919,  and  by  other 
orders  in  council. 

By  an  Act  concerning  the  Canadian  Wheat  Board,  assented  to  on 
the  3rd  May,  1921,  11  & 12  Geo.  V.  ch.  5,  the  creation  of  the 
Canadian  Wheat  Board  hy  the  Governor  in  Council  under  the  pro- 
visions of  the  order  in  council  of  the  31st  day  of  July,  1919,  the 
appointments  made  thereunder  and  the  powers,  duties  and  rights 
of  the  said  Board  ...  as  set  forth  in  the  said  order  in  council 
. . . and  in  two  orders  in  council  of  the  18th  day  of  August, 

1919,  . . . and  in  any  other  orders  in  council  passed  with  re- 

ference to  the  said  Board,  and  the  rules,  regulations  and  orders 
made  by  the  said  Board,^^  were  " ratified  and  confirmed  as  on  and 
from  the  respective  dates  of  the  said  orders  in  council,  rules  and 
regulations and  the  powers,  duties,  and  rights  of  the  Board  were 
continued  for  certain  purposes. 


The  action  was  tried  by  Meredith^  C.J.C.P.,  without  a jury, 
at  a Toronto  sittings. 

A.  E.  Hoskin,  K.C.,  and  R.  R.  McKay,  for  the  plaintiff. 

C.  W.  Livingston,  for  the  defendant  milling  company. 

A.  E.  Knox,  for  the  defendant  surety  company. 


May  15.  Meredith,  C.J.C.P.: — This  action  is  brought  to 
recover  the  amount  which  the  defendants  owe  to  the  Canadian 
Wheat  Board  under  its  rules  and  regulations. 

The  defences  are : (1)  that  the  Board  never  had  any  lawful  exist- 
ence; and  (2)  that,  in  any  case,  it  had  no  power  to  make  any 
charges  in  respect  of  flour,  of  which  charges  the  whole  claim  con- 
sists. 

The  contention,  on  the  first  ground,  is  that  the  Board  was 
created  under  parliamentary  legislation,  the  War  Measures  Act, 
which  had  ceased  to  be  effective  when  the  Board  was  created. 

And  it  is  true  that,  originally,  it  was  purported  to  have  been 
created  under  that  enactment;  and  it  may  be  assumed  for  the 
purposes  of  this  adjudication  that,  when  it  was  created,  that  enact- 
ment was  not  effective  for  that  purpose;  but  it  is  not  the  power 
which  is  asserted,  but  it  is  the  power  which  exists,  that  should 
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prevail;  and — that  which  is  more  important — the  creation  of  the  Meredith, 
Board,  and  its  acts,  have  been  confirmed  by  Parliament.  C.J.C.P. 

So  that  the  vital  question,  on  this  branch  of  the  case,  is:  1^22. 

whether  Parliament  had  power  to  create  the  Board  in  the  form  in  attorney- 

which  it  was  created  and  has  acted.  General  for 

Canada 

No  one  contends,  nor  could  any  one  reasonably  contend,  that  v. 
Parliament  could  not  lawfully  create  such  a Board : the  conten- 
tion  is  that  Parliament  could  not  confer  upon  the  Board  the  “ com-  Milling  and 
pulsory  powers”  which  the  enactments  were  intended  to  confer. 

So  that  the  broad  and  important  question  for  consideration,  on 
this  branch  of  the  case,  is:  whether  Parliament,  or  some  lesser 
legislative  body,  has  power  to  control  export  transportation  and 
buying  and  selling  of  wheat  in  its  natural,  and  in  its  ground, 
state,  as  the  Board  did;  for  admittedly,  and  obviously,  the  power 
must  exist  in  one  or  more  of  the  legislative  bodies  of  Canada. 

When  it  is  borne  in  mind  that  wheat  is  the  mainstay  of  the 
Dominion,  its  staff  of  life — as  well  as  the  staff  of  life  of  humanity 
generally  in  many  countries ; that  there  is  nothing  of  a local  char- 
acter— village,  township,  county,  or  Province — in,  or  in  connection 
with,  its  growth,  transportation,  use,  sale,  or  export;  that  about 
two-thirds  of  the  enormous  quantity  raised  in  Canada  is  exported 
to  countries  which  for  the  most  part  were  in  an  embarrassed  state, 
and  in  financial  and  other  unsettled  conditions;  that  the  carriage 
by  land  and  sea,  of  such  great  bulk,  such  great  distances,  was  an 
undertaking  of  great  magnitude;  and  that,  during  the  existence 
of  the  Board,  in  all  countries  to  which  the  wheat  was  carried,  wheat 
was  there  likewise  under  governmental  control : it  could  not  but  be 
astounding  to  some  minds  if  it  be  that  those  who  with  great  delibera- 
tion and  knowledge  made  the  British  North  America  Act,  1867, 
had  committed  so  great  a subject  of  legislation  to  any  lesser  body 
than  the  Parliament  of  Canada,  or  had  in  any  way  tied  its  hands 
upon  the  subject. 

It,  obviously,  greatly  transcends  all  provincial  legislative 
powers. 

But  it  is  said  that,  however  unfortunate  or  deplorable  it  might 
be,  the  cases  have  decided  that  Parliament  has  no  such  power; 
with  the  result  that  no  such  power  exists  in  any  Canadian  law- 
making body:  a case  of  several  impotence. 

That,  however,  is  not  so ; nor  can  I find  any  reasonable  ground 
upon  which  such  a contention  can  be  put.  There  is  no  case  like 
this,  and  no  case  can  alter  the  allocation  of  legislative  powers  made 
in  the  British  North  American  Act,  1867,  or  shift  the  limits  marked 
in  it.  That  which  adjudication  can,  and  should,  do,  is,  determine 
within  which  limits  each  particular  case  stands. 
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The  defendants^  contention  is : that  the  legislation  in  question 
is  an  invasion  of  the  exclusive  field  of  legislation  allotted  to  the 
Provinces  in  these  words  of  the  British  North  America  Act,  1867: 
Property  and  civil  rights  in  the  Province^’  (sec.  92,  para.  13); 
and  the  argument  in  support  of  it  is  confined  to  the  too  narrow 
notion  that  the  legislative  power  in  question  must  be  sought  and 
found  in  that,  or  other  like,  specific  allocation  of  such  power  made 
in  the  several  paragraphs  of  secs.  91  and  92  of  the  Act. 

That  is  not  so ; the  power  must  be  sought  for  in  a broader  fash- 
ion. Regard  must  be  had  to  the  time  when  and  the  conditions 
under  which  the  Act  was  passed,  including  its  purposes,  and  to  the 
state  of  affairs  which  existed  at  the  time  when  the  Board  was 
created,  including  its  purposes ; and,  with  such  light  as  that  know- 
ledge may  afford,  the  power  must  be  sought  in  all  the  provisions  of 
the  Act,  having  any  bearing  upon  the  question. 

It  is  common  knowledge  that  the  Act  was  drawn  after  much 
deliberation,  with  great  care,  by  men  of  great  experience  and 
ability;  that  it  was  drawn  soon  after  the  great  Civil  War  in  the 
United  States  of  America,  almost  within  sight  and  sound  of  it  and 
quite  within  sight  and  sound  of  the  terrible  consequences  of  it:  a 
war  between  the  central-federal  power  and  certain  of  the  States  of 
the  Union  claiming  State’s  rights  in  the  matters  over  which  the 
conflict  arose ; and  so,  in  conferring  upon  Parliament  the  general 
power  of  legislation,  and  upon  the  Provinces  only  specified  power, 
and  in  thus  departing  from  the  law  which  prevailed  in  the  United 
States  in  that  respect,  it  was  hoped  that  such  conflicts  might  be 
made  impossible. 

So,  too,  it  is  common  knowledge  that  under  the  constitution 
of  the  United  States,  which  was  more  favourable  to  State  rights, 
the  trend  of  the  decisions  was  generally  favourable  to  federal 
power,  and  that  the  result  of  that  conflict  and  the  upholding  of 
federal  power  generally  has  eventually  created  a federal  union, 
fusion,  and  solidification  of  many  states  covering  a large  part  of 
this  continent,  states  of  much  diversity  naturally  and  of  their 
inhabitants — a state  of  unity  which  at  the  outset  might  well  have 
seemed  impossible  of  attainment. 

In  Canada,  though,  at  the  outset,  the  trend  was  the  same  way 
in  the , provincial  decisions,  that  trend  on  ultimate  appeal  was 
reversed;  and,  notwithstanding  the  general  power  conferred  on 
Parliament,  provincial  rights  contentions  have  generally  pre- 
vailed. Whatever  the  outcome  may  eventually  be,  it  cannot  now 
be  said  that  any  such  solidification  has  resulted  as  that  which  our 
neighbours  have  achieved.  Confederated  unity  of  all  parts  of 
British  North  America  was  and  is  the  purpose  and  aim  of  the 
British  North  America  Act,  1867. 
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As  to  the  state  of  affairs  at  the  time  when*  the  Board  was  Meredith, 
created,  and  indeed  all  through  its  existence,  the  evidence  for  the  P J LT. 
plaintiffs  was  that,  owing  to  the  effects  of  the  war,  the  need  for  1922. 
such  a Board  was  as  great  as  it  was  at  any  time  during  the  conflict  attorney- 
of  arms,  if  not  indeed  greater ; and  no  evidence  to  the  contrary  General  for 
was  adduced;  but  the  circumstances  before  referred  to  abundantly 
support  the  evidence  adduced  by  the  plaintiff  in  this  respect. 

Then,  coming  to  the  Act:  the'  first,  and,  in  my  opinion,  the  Milling  and 
most  important,  provision  met  with  is  that  conferring  general 
legislative  power  upon  Parliament.  Why  there  should  be  any 
disposition  to  minimise  it  would  be  difficult  for  me  to  understand, 
even  if  the  plain  words  of  the  Act  had  not  provided,  as  they  do, 
that  the  subjects  specified  are  not  to  restrict  the  generality  of  the 
general  power  previously  conferred.  It  should  be  impossible  to 
believe  that  the  framers  of  the  Act  had  any  kind  of  thought  that- 
in  the  subsequently  specified  subjects  of  legislation  they  had  cov- 
ered anything  like  the  whole  field;  with  that  expressed  repudia- 
tion of  any  such  purpose,  or  thought,  what  excuse  is  there  for 
closing  one’s  eye  to  undefined  subjects  of  legislation  and  making  a 
microscopical  search  for  some  clause,  line  or  word,  into  which  it 
may  be  thought  possible  to  squeeze,  however  uncomfortably,  some 
subject  of  legislation  it  was  never  intended  to  include  ? 

War  is  plainly  a.  subject  not  intended  to  be  included  in  any 
specific  subject : it  is  a thing  that  may,  and  generally  must, 
transcend  them  all : and  other  things  of  great,  if  not  all  of  them  as 
great,  importance  readily  come  to  mind.  The  power  to  legislate 
as  to  war  is  wide  as  well  as  high.  It  does  not  begin  with  the  first 
hostile  shot  fired  and  end  with  the  last;  it  necessarily  includes  all 
legislation  in  anticipation  of  and  in  preparation  for  war,  as  well 
as  legislation  regarding  all  matters  arising  out  of  the  war  until 
they  have  ceased  to  exist  ; and  so  it  is  possible  for  war  legislation 
to  be  enacted  years  after  actual  warfare  has  ended. 

It  is  admitted,  on  all  hands,  that  if  the  creation  of  the  Board 
were  within  the  provisions  of  the  War  Measures  Act  it  would  be 
altogether  within  the  power  of  Parliament,  an  admission  which  is 
proper  if  based  upon  the  power  to  which  I have  referred;  but,  of 
course,  the  defendants  cannot  so  put  it,  and  are  driven  to  find  in 
the  specific  subjects  of  legislation  a ground  for  it.  It  is  said  that 
the  power  given  in  respect  of  Militia,  Military  and  Naval  Ser- 
vice and  Defence”  (sec.  91,  para.  7)  may  support  it;  but  how  can 
that  be?  Martial  law  was  not  in  force,  and  the  power  in  this 
respect,  so  expressly  given,  is  applicable  in  peace  as  well  as  in 
war,  and  so  should  support  the  Board,  whether  created  in  peace  or 
in  war. 
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On  the  one  ground  that  the  legislation  in  question  is  legisla- 
tion relating  to  and  arising  out  of  war,  that  legislation  was,  and  is, 
in  my  opinion,  within  the  legislative  general  power  of  Parliament 
conferred  upon  it  by  sec.  91  of  the  Act,  and  therefore  the  first 
defence  to  this  action  fails. 

But,  if  that  were  not  so,  if  the  case  had  to  be  treated  as  one 
within  a specified  subject  of  legislation,  I should  come  to  the  like 
conclusion. 

The  legislation  in  question  has  been  called  “ communistic,’’ 
socialistic,”  “ paternal,”  and  motherly,”  but  such  descriptive 
terms,  whether  rightly  or  wrongly  applied,  are  not  at  all  helpful 
in  considering  what  the  true  name  and  character  of  the  Board,  and 
of  its  powers,  are;  but  to  the  question,  what  is  such  name  and 
character? — assuming  that  war  legislation  is  altogether  out  of  the 
question — there  seems  to  me  to  be  but  one  plain  answer:  trade, 
foreign  ” trade,  in  the  sense  of  external  trade.  The  manifest 
purpose  seems  to  me  to  have  been  to  make  the  uttermost  farthing 
of  (Canada’s  great  surplus  product,  in  foreign  markets,  for  Canada’s 
good:  essentially  a case  of  controlling — regulating — trade;  and  so 
directly  within  Parliament’s  expressed  legislative  power  to  regu- 
late'trade  and  commerce.  And,  besides  that,  it  was  a matter 
largely  affecting  Canada’s  shipping  and  railway  interests,  which 
are  extraordinarily  great  by  reason  of  actual  ownership  of  ships 
and  ways.  Facilities  for  transportation  to  “ foreign  ” markets  by 
rail  and  water  are  as  essential  to  profit  in  wheat  as  the  wheat  itself 
is.  No  transportation,  no  profit. 

But  the  defendants  urge  that  the  legislation  in  question 
affects  property  and  civil  rights  ” and  therefore  is  within  the 
exclusive  legislative  power  of  the  Province.  If  that  be  so,  it  can 
be  only  because  “ property  and  civil  rights  ” are  a field  the  entire 
ownership  of  which  is  in  the  Province,  and  all  who  enter  upon  it 
are  trespassers;  and  that  is  absurd.  It  would,  on  the  contrary,  be 
difficult  to  name  off-hand  any  legislation,  plainly  within  the  power 
of  Parliament,  in  which  property  or  civil  rights  are  not  more  or 
less  affected.  That  which  the  Provinces  have  is  nothing  like 
ownership,  it  is  merely  the  general  power  to  legislate  in  regard 
to  those  subjects  in  the  Province. 

The  purpose  of  the  creation  of  the  Board  was  to  control  the 
external  trade  in  wheat,  two-thirds  of  which  is  exported;  in  order 
to  make  that  purpose  more  effectual  it  was  necessary  that  internal 
trade  should  be  likewise  controlled,  and  that  property-rights  should 
be  to  some  extent  invaded;  but  these  things  were  only  incident  to 
the  real  purpose,  the  real  subject  of  the  legislation — external  trade. 
But  for  that  purpose  there  would  have  been  no  control  of  internal 
trade  and  no  interference  with  property-rights. 
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And  any  matter  coming  within  any  of  the  classes  of  subjects 
enumerated  in  sec.  91  “ shall  not  be  deemed  to  come  within  the 
class  of  matters  of  a local  or  private  nature  comprised  in  the 
enumeration  of  the  classes  of  subjects  by  this  Act  assigned  to  the 
Legislatures  of  the  Provinces.^^  This  key-note  of  secs.  91  and  92 
(appearing  at  the  end  of  sec.  91)  is  too  often  overlooked.  Even 
if  one  look  at  the  Canadian  Grain  Board  through  the  wrong  end 
of  any  telescope,  it  can  hardly  seem  to  be  a thing  of  a local  or  pri- 
vate nature  pertaining  to  any  Province.  And  that  introductory 
note  to  sec.  92  is  quite  in  harmony  with  the  last  note  of  that  sec- 
tion— para.  16. 

I am  therefore  of  the  opinion  that  the  legislation  in  question, 
besides  being  within  the  power  of  Parliament  as  war  legislation, 
is  within  the  same  power  as  a regulation  of  trade  and  commerce, 
and  under  paras.  1 and  10  of  sec.  91,  respecting  navigation  and 
shipping  and  public  property,  and  sec.  91,  para.  29,  and  sec.  92, 
para.  10 ; and  so  the  first  ground  of  defence  doubly  fails.  And,  if 
that  were  not  so,  if  there  were  no  power  in  respect  of  trade  and 
commerce,  I should  consider  that  the  Board  might  be  created  under 
sec.  95,  relating  to  agriculture,  but  its  creation  comes  more  fully 
and  more  directly  within  the  power  respecting  trade  and  com- 
merce. 

And,  if  I am  wrong  in  each  respect,  yet  must  the  defendants 
fail:  because,  not  only  were  the  compulsory  features  of  the  legis- 
lation not  put  in  force  against  them,  but  they,  of  their  own  accord, 
applied  for  a license  to  entitle  them  to  carry  on  business  under 
the  rules  and  regulations  of  the  Board  and  so  to  participate  in  its 
benefits,  and  in  writing  agreed  to  abide  by  and  faithfully  observe 
all  orders,  rules,  and  regulations  of  the  Board,  and  did  so,  except 
as  to  payment  of  the  sum  of  money  in  question,  which,  under  the 
rules  of  the  Board,  they  owe  to  the  Board;  and  they  received  all 
the  benefits  and  advantages  of  being  so  licensed  and  associated 
with  the  Board. 

Upon  their  contract  with  the  Board  they  are  liable  to  the  Board, 
even  though  it  may  be  that  they  may  have  thought  that  the  Board 
could  have  compelled  them  to  come  in  if  they  had  not  voluntarily 
done  so.  Then  was  the  time  to  have  resisted,  not  now.  Having 
continuously  acted  upon  and  received  the  benefit  of  their  contract 
with  the  Board,  a lawful,  just,  or  reasonable  refusal  to  pay  that 
which  they  owe,  under  it,  is  out  of  the  question. 

And  the  last  ground  of  defence,  that,  though  the  defendants 
may  be  liable  in  respect  of  wheat,  they  are  not  as  to  flour,  seems  to 
me  to  be  quite  without  any  weight.  The  Board  had,  and  neces- 
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sarily  had^  power  to  deal^  and  did  deal,  with  flour,  just  as  with 
wheat.  They  should  have  been  sadly  crippled,  if  not  impotent,  if 
they  had  not.  Flour  is  mot  as  often  named  in  the  Board^s  rules 
and  regulations  as  wheat  is,  because  there  was  no  need  that  it  should 
be;  flour  is  wheat  in  another  form,  and  was  naturally  so  treated, 
the  quantity  of  flour  being  given  in  its  equivalent  as  wheat. 

The  defence  of  the  action  therefore  fails  on  all  grounds,  and 
there  is  no  dispute  as  to  the  amount  that  the  plaintiffs  shoufd 
recover.  In  the  defendants^  letter  of  the  5th  February,  1921,  they 
give  in  detail  the  items  and  amounts  for  which  they  are  liable,  if 
these  defences  fail,  and  those  items  and  amounts  are  precisely  the 
same  as  those  claimed  in  this  action  by  the  plaintiffs — in  all 
$1,472.14. 

Therefore,  I direct  that  judgment  be  entered  in  this  action,  for 
the  plaintiffs  against  the  defendants,  and  $1,472.14,  with  interest, 
to  be  computed  by  the  judgment  clerk,  damages,  with  costs.  But 
proceedings  shall  be  stayed,  upon  this  direction,  for  15  days  to 
facilitate  an  appeal  if  any  party  desires  to  appeal  against  that 
direction. 

It  was  said  that  the  opinion  which  I have  expressed,  as  to  the 
validity  of  the  legislation  in  question,  is  not  in  accord  with  that 
which  has  been  expressed  by  some  of  the  Dominion  law  officers  of 
the  Crown ; whether  or  not  that  is  so,  I cannot  tell,  I do  not  know ; 
but,  if  so,  it  is  not  for  the  decisions  to  follow  the  Crown  officers, 
it  is  for  the  Crown  officers  to  follow  the  i decisions ; and  it  may  be 
well  to  add,  that  the  Attorney-General  for  Canada — the  Minister 
of  Justice — is  a co-plaintiff  with  the  Canadian  Grain  Board  in 
this  action,  and  that  throughout  he  has,  through  those  who  ably 
represented  him  in  it,  stoutly  contended  for  the  validity  of  the 
legislation  in  question — for  the  legality  >of  the  Board  and  the 
validity  of  all  its  doings. 

[An  appeal  by  the  defendant  milling  company  from  the  above 
judgment  was  dismissed  by  the  Second  Divisional  Court  of  the 
Appellate  Division  on  the  5th  January,  1923.  See  23  O.W.N. 
491.  The  reasons  for  judgment  of  the  Divisional  Court  will  be 
reported  in  due  course.] 


LII.] 


ONTAEIO  LAW  EEPOETS. 


369 


[ORDE,  J.] 


1922. 


Ee  Mahaffey. 


May  17. 


Will — Devise  of  Farm  to  Son  for  Life — Direction  to  Pay  DeMs,  “ Includ- 
ing Doctors'  Bills,  Nursing  and  Care  ” — Claims  of  Daughters  for 
Board  and  Lodging  and  Nursing  of  Testator — Meaning  of  “ Includ- 
ing ” — Relationship  of  Parties — Absence  of  Evidence  from  which 
Contract  to  Pay  might  be  Inferred. 

The  testator,  who  died  in  April,  1921,  aged  86  years,  left  a will  dated  in 
June,  1918,  by  which  he  gave  his  farm  to  his  son  J.  for  life,  upon  the 
understanding  that  the  son  was  to  pay  one  of  his  ( J.’s)  sons  $1,000  at 
majority,  with  remainder  at  J.’s  death  to  J.’s  other  sons;  he  also 
directed  J.  “ to  pay  all  my  just  debts  including  doctors’  bills,  nursing 
and  care  in  case  of  my  illness,  funeral  expenses  and  also  to  put  up  a 
suitable  monument  over  my  grave;”  he  directed  his  executors  to  pay 
his  daughter  S.  $700  and  his  daughter  M.  $500;  and  the  residue  of 
his  estate  he  gave  equally  to  these  two  daughters.  He  had  lived  with 
his  daughter  M.  from  May,  1915,  to  July,  1917,  and  again  from  April, 
1920',  until  his  death  in  April,  1921,  and  with  his  daughter  S.  from 
July,  1917,  to  April,  1920.  In  February,  1921,  the  testator  was,  by 
order  of  the  Court,  declared  incapable  of  managing  his  affairs.  Each 
of  the  daughters  made  a claim  upon  the  estate  for  maintenance, 
board,  lodging,  and  nursing,  during  the  periods  mentioned,  and  these 
claims  were  allowed  by  the  Judge  of  a Surrogate  Court:  — 

Held,  on  appeal,  that  the  words  of  the  will,  “ nursing  and  care  in  case 
of  my  illness,”  could  not  be  extended  so  as  to  include  the  payment  of 
any  claim  not  in  the  nature  of  a debt  of  the  testator;  and,  in  any 
event,  the  direction  had  reference  to  nursing  and  care  only  during 
illness,  and  in  a will  made  in  June,  1918,  could  not  have  been  intended 
to  cover  maintenance,  board  and  lodging,  for  a period  of  3 years 
before  that  date. 

Meaning  of  “ including  ” considered. 

Held,  also,  that  the  relationship  of  the  claimants  to  the  testator  brought 
their  claims  within  the  rule  that,  without  some  evidence  that  the 
services  rendered  were  intended  to  be  paid  for,  no  contract  or  obli- 
gation to  pay  could  be  inferred;  and,  asi  in  this  case  it  was  admitted 
that  there  was  no  arrangement  or  understanding  with  the  claimants 
when  their  father  went  to  live  with  them  as  to  any  payment  for 
maintenance  or  services  of  any  kind,  their  claims  should  not  have 
been  allowed. 

Mercantile  Trust  \Co.  of  Canada  Limited  v.  Campbell  (1918),  43  O.L.R. 
57,  distinguished. 

An  appeal  by  James  Henry  Mahaffey  from  an  order  of  a Sur- 
rogate Court  Judge. 

March  3.  The  appeal  was  heard  by  Orde,  J.,  in  the  Weekly 
Court,  Toronto. 

H.  S.  White,  K.C.,  for  the  appellant. 

L.  V.  O’Connor,  for  Sarah  Elizabeth  Stephenson. 

J.  E.  Anderson,  for  Margaret  Sloan. 

May  17.  Cede,  J. : — This  is  a motion  by  way  of  appeal,  under 
thtt  provisions  of  subsec.  6 of  sec.  69  of  the  Surrogate  Courts  Act, 
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Orde,  J.  R.S.O.  1914,  ch.  62,  from  the  order  of  His  Honour  Judge  McMil- 
2922^  Ian,  one  of  the  Judges  of  the  Surrogate  Court  of  the  County  of 

Victoria,  upon  the  contestation,  on  behalf  of  the  estate  of  John 

Mahaffey.  Mahaffey,  deceased,  by  James  Henry  Mahaffey,  one  of  the  executors, 
of  the  respective  claims  of  his  two  co-executors,  Sarah  Elizabeth 
Stephenson  and  Margaret  Sloan.-  The  learned  Surrogate  Court 
Judge  allowed  the  claims,  and  James  Henry  Mahaffey  now  appeals. 

■ John  Mahaffey,  a farmer  in  the  county  of  Victoria,  died  on  the 
8th  April,  1921,  aged  86  years,  leaving  a will  dated  the  18th  June, 
1918,  probate  of  which  was  duly  granted  to  the  three  executors 
above  named.  By  his  will  he  directs  his  son  James  Henry 
Mahaffey  “ to  pay  all  my  just  debts  including  doctors’  bills  nursing 
and  care  in  case  of  my  illness  funeral  expenses  and  also  to  put  up 
a suitable  monument  over  my  grave;”  he  gives  his  farm  to  James 
Henry  Mahaffey  for  life  upon  the  understanding  that  he  is  to  pay 
to  Thomas  Mahaffey  (a  son  of  James  Henry)  $1,000  when  he 
attains  21,  with  remainder  at  James  Henry’s  death  to  the  other 
sons  of  James  Henry;  he  directs  his  executors  to  pay  to  his 
daughter  Sarah  Elizabeth  Stephenson  $700  and  to  his  daughter 
Miargaret  Sloan  $500;  and  the  residue  of  his  estate  is  given  equally 
to  Mrs.  Stephenson  and  Mrs.  Sloan. 

The  testator  lived  with  his  daughter  Mrs.  Sloan  for  two  periods 
prior  to  his  death,  namely,  from  May,  1915,  to  July,  1917,  and 
again  from  April,  1920,  until  his  death  in  April,  1921,  and  with 
his  daughter  Mrs.  Stephenson  during  the  intervening  period 
between  July,  1917,  and  April,  1920. 

Mrs.  Sloan’s  claim  was  for  maintenance,  board,  lodging, 
attendance,  and  nursing  for  a total  period  of  a little  more  than  3 
years,  for  which  she  claimed  $721,  and  an  additional  $39.40  for 
expenses  connected  with  the  funeral,  less  a sum  of  $58  received 
from  the  testator  in  his  lifetime,  leaving  $702.40,  the  whole  of 
v/hich  was  allowed  by  the  Surrogate  Court  Judge. 

Mrs.  Stephenson  made  a similar  claim  for  maintenance,  etc., 
for  a period  of  2 years  and  nearly  10  months,  the  sum  claimed 
being  $841.60,  less  a credit  of  $400,  leaving  $441.60  as  her  net 
claim.  The  Surrogate  Court  Judge  thought  the  claim  excessive 
and  deducted  $200,  leaving  $241.66,  which  he  allowed. 

In  February,  1921,  an  order  was  made  by  Rose,  J.,  declaring 
John  Mahaffey  incapable  of  managing  his  affairs,  under  sec.  37  of 
the  Lunacy  Act,  but  Mahaffey  died  before  a committee  was 
appointed  by  the  Local  Master  under  the  order. 

Counsel  for  the  claimants  referred  to  the  words  ‘^nursing  and 
care  in  case  of  my  illness,”  in  the  direction  to  James  Henry 
Mahaffey  to  pay  the  testator’s  debts,  as  in  some  way  strengthen- 
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ing  their  claims.  The  word  including/^  while  often  meaning 
namely/^  is  ordinarily  construed  as  a word  of  extension,  indicat- 
ing an  enlargement  of  or  an  addition  to  those  things  which  would 
ordinarily  be  included  within  the  definition  of  the  word  which 
it  follows:  Regina  v.  Kershaw  (1856),  6 E.  & B.  999,  1007,; 
Regina  v.  Hermann  (1879),  4 Q.B.D.  284;  Re  Buncombe  (1902), 
3 O.L.R.  510.  But  it  is  doubtful  if  the  context  here  would  really 
extend  the  words  nursing  and  care  in  case  of  my  illness  so  as 
to  include  the  payment  of  any  claim  not  in  the  nature  of  a debt  of 
the  testator.  The  inclusion  of  the  doctor^s  bills,  which  would 
clearly  be  debts,  indicates  that  the  testator  had  in  mind  those 
expenses  connected  with  his  last  illness  which,  not  being  claimed 
until  after  death,  are  not  by  many  people  regarded  as  quite  in  the 
same  category  as  debts,  but  are  frequently  treated  as  if  they  were 
funeral  or  testamentary  expenses.  In  any  event  the  direction  has 
reference  only  to  nursing  and  care  during  illness,  and  in  a will 
made  in  June,  1918,  could  hardly  have  been  intended  to  cover 
maintenance,  board  and  lodging,  for  a period  of  3 years  prior  to 
that  date. 

The  relationship  of  the  parties  here  brings  the  claims  clearly 
within  the  rule  that,  without  some  evidence  of  an  agreement 
that  the  services  rendered  were  intended  to  be  paid  for,  no  con- 
tract or  obligation  to  pay  can  be  inferred:  Redmond  v.  Redmond 
(1868),  27  U.C.R.  220;  Her  v.  Her  (1885),  9 O.R.  551;  PecJcham 
V.  Depotty  (1890),  17  A.R.  273,  at  p.  278;  Mercantile  Trust  Co. 
of  Canada  Limited  v.  Campbell  (1918),  43  O.L.R.  57,  at  p.  71. 
In  some  cases  stress  has  been  laid  upon  the  question  whether  or  not 
the  person  against  whose  estate  the  claim  was  made  was  in  loco 
parentis  to  the  claimant:  see  McCugan  v.  Smith  (1892),  21  Can. 
S.C.R.  263;  Murdoch  v.  West  (1895),  24  Can.  S.C.R.  305.  Those 
were  cases  where  the  claimant,  in  each  case  a young  person,  had 
lived  with  and  been  supported  by  the  deceased  and  the  claims  were 
made  for  services  rendered  to  the  deceased.  There  is  necessarily 
a wide  distinction  in  point  of  fact  between  such  cases  and  one  like 
the  present,  where  the  claim  is  for  maintenance  and  services  ren- 
dered for  the  parent  who  comes  to  reside  with  his  child.  But  the 
distinction  is  only  one  of  fact,  and  in  no  way  affects  the  rule  as  I 
have  stated  it.  As  put  in  Macdonell  on  Master  and  Servant,  2nd 
ed.,  p.  Ill,  the  difficulty  is  one  not  of  law,  but  of  fact,^^  and  at 
p.  112  it  is  said : “ Probably  no  clearer  principle  can  be  stated 

than  that  which  is  laid  down  in  Davies  v.  Davies  (1839),  9 C.  & P. 
87.  There  Williams,  J.,  in  charging  the  jury  said:  ‘Neither 

the  services  on  the  one  hand,  nor  the  board  and  lodging  on  the 
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^q22.  ^ contract/ 

Now  it  is  admitted  by  both  claimants  that  there  was  no  arrange- 

Mahaffey.  nient  or  understanding  whatever  when  their  father  went  to  live 
with  them  as  to  any  payment  by  him  for  maintenance  or  services 
of  any  kind.  The  testator^s  wife,  who  was  Mrs.  Sloan^s  step- 
mother, died  in  May,  1915,  and  almost  immediately  afterwards 
Mrs.  Sloan  took  her  father  to  live  with  her,  because,  as  she  said, 
there  was  no  other  place  for  him  to  go.  Her  sister,  Mrs.  Stephen- 
son, was  ill  at  the  time.  He  stayed  with  her  for  2 years  and  2 
months,  during  which  period  she  had  to  look  after  him  carefully, 
as  owing  to  his  age  he  required  constant  attention.  She  says  he 
offered  her  money  on  several  occasions,  which  she  refused  to  take. 
On  one  occasion  she  kept  $58,  which  he  gave  ” her,  as  she  says. 
She  adds  that  he  said,  Maggie,  I owe  you  this.^^  She  also  says 
that  he  had  often  said  that  if  he  had  money  he  would  pay  her.  But 
I think  it  is  clear  that  any  such  offers  and  the  gift  of  the  $58  were 
not  made  on  any  other  footing  than  from  a sense  of  moral  obli- 
gation, and  a desire  to  help,  such  as  an  old  man  might  naturally 
feel  towards  his  daughter.  Her  husband,  John  Sloan,  swears  to  a 
conversation  he  overheard  in  which  the  testator  had  said  to  Mrs. 
Sloan  that  he  would  pay  her  some  day,  but  no  time  was  men- 
tioned nor  what  it  was  for  which  she  was  to  be  paid. 

In  July,  1917,  Mahaffey  apparently  paid  a visit  to  his  other 
daughter,  Mrs.  Stephenson.  No  arrangement  was  made  as  to  main- 
tenance or  board,  but,  as  Mrs.  Stephenson  and  her  daughter  Mrs. 
Fry  say,  ^^he  just  came  on  a visit  and  stayed  and  stayed  and 
stayed.”  While  with  Mrs.  Stephenson  he  gave  her  $400.  She  says 
that  when  he  did  this  she  told  him  she  would  apply  it  on  his 
board  and  that  he  said,  DonT  bother,  that  is  a present  for  you.” 
This  is  corroborated  by  her  daughter.  In  April,  1920,  he  returned 
to  Mrs.  Sloan  and  remained  with  her  till  his  death  in  the  following 
April.  There  was  no  evidence  of  anything  during  that  period 
from  which  an  implied  contract  to  pay  could  be  inferred. 

On  the  16th  February,  1921,  Mrs.  Sloan  wrote  her  half-brother 
a letter  which  contains  some  important  admissions.  She  com- 
plains bitterly  to  her  brother  about  the  fact  that  her  sister  Mrs. 
Stephenson  had  got  $400  from  her  father,  and  says  that  she,  Mrs. 
Sloan,  was  going  to  lift  his  board  so  you  will  be  all  notified  I am 
not  going  to  keep  him  for  nothing  when  he  could  give  so  much  of 
his  money  to  Sarah.”  And  later  in  the  letter  she  says,  I suppose 
you  will  be  vexed,  but  I have  to  look  out  for  myself.  I should  of 
(sic)  made  him  pay  from  the  first.”  It  is  impossible,  in  my 
judgment,  to  read  this  letter  and  at  the  same  time  find  as  a fact 
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that  Mrs.  Sloan  had  ever  had  any  idea  that  her  father  was  staying 
with  her  on  a paying  basis.  The  letter  was  written  a week  after 
the  lunacy  order  was  made,  and  after  that  Mahaffey  could  not  have 
bound  himself  by  any  bargain. 

Mrs.  Stephenson^s  claim  rests  on  a more  slender  footing  than 
that  of  Mrs.  Sloan.  The  only  evidence  from  which  it  is  suggested 
a contract  may  be  inferred  is  what  I have  mentioned  above.  Her 
counsel  relies  on  Mercantile  Trust  Co.  of  Canada  Limited  v. 
Campbell,  43  O.L.E.  57,  as  an  authority  in  support  of  the  conten- 
tion that  the  payment  of  the  $400  to  Mrs.  Stephenson  was  an 
acknowledgment  of  liability.  But  it  was  expressly  stated  to  be  a 
gift,  and  the  deceased  said  nothing  which  could  be  construed  as  an 
admission  of  liability  or  as  a promise  to  pay  for  his  board.  The 
Mercantile  Trust  Co.  case  is  somewhat  unusual  and  is  really  not 
a direct  authority  upon  the  question  involved  here.  There  the 
estate  sought  to  recover,  as  belonging  to  the  deceased,  certain 
moneys  which  she  had  handed  to  her  niece,  and  it  was  held  that, 
as  on  the  evidence  the  moneys  had  been  placed  in  the  hands  of  the 
niece  to  be  expended  for  her  aunPs  care  and  benefit,  she  was 
entitled  to  retain  out  of  such  moneys  the  sums  so  expended.  It  is 
true  the  defendant  was  given  the  right  to  increase  her  claim  on  the 
reference,  if  so  advised,  to  a sum  in  excess  of  the  amount  first 
claimed,  but  that  was  because,  on  the  facts,  the  Court  held  that  the 
aunt  went  to  the  defendant  with  the  understanding  that  she  would 
pay  for  her  support.  Here  there  is  no  such  evidence,  nor  is  there 
anything  upon  which  to  find  that  the  $400  was  other  than  a gift  to 
Mrs.  Stephenson. 

The  disposition  of  the  estate  under  the  will  has  very  little  bear- 
ing on  the  question,  except  as  disclosing  the  testator’s  attitude 
towards  the  three  children.  All  that  James  Henry  himself  gets 
is  a life-estate  in  the  farm,  which  latter  is  said  to  be  worth 
$4,000,  and  his  life-estate  is  subject  to  the  obligation  to  pay  the 
debts,  etc.,  and  $1,000  to  his  son  Thomas.  The  two  legacies  to  the 
daughters  and  the  gift  to  them  of  all  the  residue  gives  them,  I 
understand,  a fairly  substantial  share  in  the  estate.  It  is  true 
that  James  Henry’s  other  sons  get  the  farm  at  his  death,  but  the 
testator  may  have  had  his  reasons  for  making  them  special  objects 
of  his  bounty.  The  daughters  were  married  and  had  their  own 
homes,  and  on  the  face  of  it  there  seems  nothing  unfair  about  the 
distribution. 

The  appeal  from  the  order  of  the  learned  Surrogate  Court 
Judge  must  therefore  be  allowed,  and  the  claims  of  Mrs.  Sloan 
and  Mrs.  Stephenson  against  the  estate  are  disallowed,  except  that 
Mrs.  Sloan  is  entitled  to  be  paid  the  $39.40  expended  by  her  as  part 
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of  the  funeral  expenses,  and  is  also  entitled  to  be  paid  as  a debt  of 
the  estate  for  the  maintenance  of  her  father  for  the  period  between 
the  8th  February,  1921,  when  the  lunacy  order  was  made,  and  the 
day  of  his  death,  the  8th  April,  1921,  at  $300  per  annum,  which 
for  the  two  months  would  entitle  her  to  $50.  Her  right  to  be 
compensated  after  that  order  rested  upon  an  entirely  different  foot- 
ing from  her  claim  for  compensation  before  it  was  made.  The  order 
will  therefore  provide  for  the  payment  to  her  by  James  Henry 
Mahaffey  of  those  two  sums  of  $39.40  and  $50  respectively. 

Under  all  the  circumstances,  I think  there  should  be  no  order 
as  to  costs,  either  here  or  below. 


[ORDE,  J.] 

Brennee's  Trustee  v.  Brenner. 

Bankruptcy — Action  Brought  hy  Trustee  in  Official  Name — Interim  In- 
junction Order  — Usual  Undertaking  as  to  Damages  — Personal 
Undertaking  of  Trustee  Required  if  Estate  Insu^cient — Trustee's 
Right  to  Indemnity  from  Creditors — Judicial  Discretion — Terms — 
Bankruptcy  Act,  secs.  15,  16,  3b. 

The  usual  undertaking  asi  to  damages  given  on  behalf  of  a plaintiff  who 
obtains  an  interim  injunction  should,  in  the  case  of  a trustee  in 
bankruptcy  suing  in  his  official  capacity,  be  made  binding  upon  him 
personally,  unless  the  Court  is  satisfied  that  the  estate  in  his  hands 
will  be  sufficient  to  answer  damages.  A trustee  is  under  no  obligation 
to  take  such  a proceeding  without  proper  indemnity  from  the  credi- 
tors : sec.  35  of  the  Bankruptcy  Act. 

Westminster  Association  Limited  v.  Upward  (1880),  24  Sol.  J.  690i,  and 
Rosling  & Flynn  Limited  v.  Law  Guarantee  and  Trust  Go.  (1903),  47 
Sol.  J.  255,  applied. 

The  form  of  the  undertaking  and  the  person  who  is  to  undertake  are 
questions  for  the  Court  to  determine  as  a condition  to  the  granting  of 
the  interlocutory  injunction.  The  Court  is  never  bound  to  grant  an 
interlocutory  injunction,  and  there  is  no  practice  which  hampers  the 
judicial  discretion  as  to  the  terms  which  the  Court  may  impose. 

East  Molesey  Local  Board  v.  Lambeth  Waterworks  Co.,  [1892]  3 Ch.  289, 
299,  300,  followed. 

Sections  15  and  16  of  the  Bankruptcy  Act  considered. 

This  action  was  brought  by  the  trustee  of  the  property  of  N. 
Brenner  & Company  Limited,  authorised  assignor,  against  Nathan 
Brenner,  Meyer  Brenner,  and  two  chartered  banks,  to  recover 
moneys  alleged  to  be  the  property  of  the  assignor-company. 

The  defendants  Nathan  Brenner  and  Meyer  Brenner  moved, 
in  the  action,  for  an  order  declaring  the  trustee,  who  sued  in  his 
official  capacity,  personally  responsible  for  any  damages  which 
might  be  found  to  have  been  sustained  by  the  applicants  by  reason 
of  certain  injunction  orders. 
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March  20.  The  motion  was  heard  by  Orde^  J.,  in  Chambers. 

Lyle  Ramsey,  for  the  defendant  Nathan  Brenner. 

J.  M.  Bullen,  for  the  defendant  Meyer  Brenner. 

W.  Lawr,  for  the  plaintiff. 

May  17.  Cede,  J.  : — The  action  is  brought  by  Osier  Wade  in 
his  official  capacity  as  the  trustee  under  an  authorised  assignment  by 
N.  Brenner  & Company  Limited,  made  under  the  Bankruptcy  Act, 
against  Nathan  Brenner  and  Meyer  Brenner,  to  recover  certain 
moneys  alleged  to  be  the  property  of  the  insolvent  company,  two 
chartered  banks  also  being  joined  as  defendants  upon  the  ground 
that  the  moneys  claimed  or  some  part  thereof  are  on  deposit  with 
them.  Certain  orders  by  way  of  injunction  have  already  been 
issued,  and  the  two  Brenner  defendants  now  move  for  an  order 
that  Mr.  Wade,  the  assignee  under  the  assignment,  be  declared  to 
be  in  his  personal  capacity  responsible  to  the  defendants  and 
bound  by  any  order  the  Court  may  make  as  to  damages  in  case  the 
Court  may  hereafter  be  of  the  opinion  that  the  defendants  have 
sustained  any  damages  by  reason  of  the  orders  in  question. 

Under  sec.  16  of  the  Bankruptcy  Act,  a trustee  under  a 
receiving  order  or  an  authorised  assignment  acts  in  his  official 
name,  viz.,  “ The  Trustee  of  the  Property  of  ...  a Bankrupt  (or 
Authorised  Assignor)  ” as  the  case  may  be,  and  by  that  official 
name  holds  property,  makes  contracts,  sues  and  is  sued,  etc.  This 
is  doubtless  intended  to  avoid  the  formality  of  registering  the  name 
of  the  new  trustee  upon  the  conveyance  or  transfer  of  property, 
and  the  formality  of  reviving  actions,  in  cases  where  a new  trustee 
is  appointed  or  substituted  under  the  provisions  of  sec.  15  or  other- 
wise. Subsection  3 of  sec.  15  expressly  vests  the  insolvent  estate 
in  the  new  trustee  without  formal  conveyance,  but  it  is  unfortun- 
ate that  sec.  16  does  not  make  it  clear  beyond  all  doubt  that  in  the 
case  of  a change  of  trustee  no  order  of  revivor  or  to  continue  pro- 
ceedings, as  our  Eules  now  term  it,  should  be  necessary.  In  view 
of  the  fact  that  the  actual  change  in  the  personality  of  the  trustee 
would  make  no  change  in  the  style  of  cause,  I should  be  inclined 
to  hold,  if  the  matter  came  up  squarely  for  a decision,  that  sec. 
16  was  intended,  among  other  things,  to  avoid  the  formality  of  an 
order  of  revivor  by  allowing  the  action  to  proceed  by  or  against 
the  trustee  for  the  time  being  as  if  no  change  in  the  occupancy 
of  the  office  had  taken  place. 

The  defendants  Brenner  here  maintain  that  Mr.  Wade  is  acting 
without  any  real  authority  whatever,  the  purported  assignment  in 
bankruptcy  having  been  made,  as  alleged,  without  due  authority  by 
the  insolvent  company,  and  I am  informed  that  the  validity  of  the 
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assignment  and  Mr.  Wade’s  status  under  it  are  now  the  subject  of 
another  action  brought  against  him  directly  attacking  the  assign- 
ment. 

But,  apart  from  this,  these  defendants  point  out  that  the  lia- 
bility to  damages  of  a plaintiff  who  obtains  an  interim  injunction, 
if  it  should  be  found  that  the  defendants  have  been  improperly 
enjoined  and  have  sustained  damages  in  consequence,  may  afford 
no  real  protection  and  be  of  no  avail  to  the  defendants  if  the  lia- 
bility is  to  be  limited  to  the  trustee  in  his  official  capacity,  and 
consequently  only  enforceable  (if  that  is  the  effect  of  such  limita- 
tion) against  the  estate,  because  it  is  said  that  in  the  present  case 
the  assets  in  the  hands  of  the  trustee  are  not  sufficient,  and  will  not 
be  sufficient  unless  he  succeeds  in  recovering  the  moneys  he  now 
demands,  to  meet  any  damages  whatever. 

There  is  nothing  in  the  Bankruptcy  Act  or  Rules  which 
affords  much  assistance  on  the  point  raised.  Some  reference  was 
made  to  the  Rules  as  to  costs  and  particularly  to  Rules  54(3)  and 
118,  under  which  a trustee  is  in  certain  cases  protected  from  per- 
sonal liability  for  costs.  I do  not  think  these  Rules  affect  the 
present  matter  one  way  or  the  other.  The  question  here  is  not  a 
question  of  costs  at  all,  though  that  question  may  be  incidentally 
involved. 

If  a trustee  who  obtains  an  interim  injunction  is  not  by  law 
personally  bound  by  the  usual  undertaking  given  by  his  counsel  to 
be  liable  for  damages,  then  he  ought  to  be^  when  the  estate  in  his 
hands  may  prove  insufficient. 

It  would  not  be  proper  for  a trustee  to  be  permitted  to  inflict 
damage  if  he  has  no  estate  in  his  hands  to  make  it  good.  He 
launches  his  action  and  applies  for  the  injunction  presumably  with 
the  full  sanction  of  the  inspectors  or  of  the  creditors.  He  is  under 
no  obligation  to  take  any  such  proceedings  without  a proper 
indemnity  from  the  creditors  or  such  of  them  as  require  action  to 
■be  taken  (see  sec.  35).  In  the  absence  of  some  express  provision 
in  the  Act  clearly  defining  the  status  of  a trustee  in  this  respect,  I 
think,  rather  than  that  the  protection  due  to  the  defendants 
should  remain  open  to  any  doubt,  that  the  Court  upon  the  appli- 
cation by  the  trustee  for  an  interim  injunction  should  either  be 
satisfied  that  the  estate  in  his  hands  will  be  sufficient  or  require 
that  the  undertaking  as  to  damages  shall  be  so  worded  as  to  bind 
the  trustee  personally. 

In  the  case  of  Westminster  Association  Limited  v.  Upward 
(1880),  24  Sol.  J.  690,  a liquidator  was  required  to  give  a per- 
sonal undertaking,  though  Buckley,  J.,  pointed  out  in  a later  case, 
Rosling  (&  Flynn  Limited  v.  Law  Guarantee  and  Trust  Co.  (1903), 
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47  Sol.  J.  255,  that  there  was  no  established  practice  that  a 
liquidator  should  be  so  required.  But  I do  not  understand  Buckley, 
J.,  to  have  meant  that  the  Court  might  not  in  a proper  case  require 
the  undertaking  to  be  personal  as  a condition  to  the  granting  of  an 
interlocutory  injunction. 

The  question  as  to  the  extent  of  an  undertaking  in  damages  is 
discussed  in  Kerr  on  Injunctions,  4th  ed.,  pp.  567  and  568^  and  I 
have  examined  several  of  the  cases  there  referred  to,  and  particu- 
larly those  relating  to  joint  stock  companies  and  to  the  Crown. 
From  those  cases  it  seems  to  be  clear  that  the  form  of  the  under- 
taking and  the  person  who  is  to  be  made  liable  in  damages  are 
questions  for  the  Court  to  determine  as  a condition  to  the  grant- 
ing of  the  interlocutory  injunction : Kekewich,  J.,  in  East  Molesey 
Local  Board  v.  Lambeth  Waterworks  Co.,  [1892]  3 Ch.  289,  at 
pp.  299,  300,  referring  to  a possible  case  where  a plaintiff  seeking 
an  interlocutory  injunction  might  be  incompetent  and  so  justify 
the  Court  in  requiring  that  the  undertaking  as  to  damages  should 
be  made  personally  by  some  official  of  the  incompetent  body  plain- 
tiff. The  Court  is  never  bound  to  grant  an  interlocutory  injunc- 
tion, and  there  is  no  practice  which  hampers  the  judicial  discre- 
tion as  to  the  terms  which  the  Court  may  impose  as  a condition 
to  the  exercise  of  its  power. 

The  cases  to  which  I have  referred  justify,  in  my  opinion,  as  a 
condition  to  the  granting  of  an  interlocutory  injunction  to  a trus- 
tee in  bankruptcy,  in  cases  where  there  is  any  doubt  as  to  the 
sufficiency  of  the  estate,  a direction  that  the  usual  undertaking  as 
to  damages  shall  be  binding  upon  him  personally.  If  any  of  the 
orders  mentioned  in  the  notice  of  motion  do  not  in  express  terms 
bind  the  trustee  personally  in  damages,  then  they  should  be  either 
so  amended  as  to  do  so,  or  this  order  may  be  so  worded  as  to  have 
the  same  effect.  If  the  trustee  is  not  willing  to  give  a personal 
undertaking,  then  the  injunctions  ought  to  be  dissolved,  and  in 
that  event  the  question  of  the  trustee^s  personal  liability  for  dam- 
ages already  sustained,  if  there  have  been  any,  wilt  have  to  he 
determined  independently  of  this  motion.  The  trustee  should 
have  30  days  from  this  date  in  which  to  determine  which  course 
he  will  adopt. 

The  costs  of  this  application  will  be  reserved  to  be  disposed  of 
by  the  Judge  at  the  trial  or  the  Judge  who  otherwise  finally  dis- 
poses of  the  matters  in  question  in  the  action. 

This  motion  was  made  in  Chambers,  but,  as  its  effect  may  be 
to  dissolve  the  injunctions,  my  order  ought  to  be  made  a Court 
order. 
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Hutton  v.  Dent. 

Foreign  Judgment  — Action  on  — Law  of  Province  of  Saskatchewan — 
Conflicting  Evidence — Assignment  of  Agreement  for  Purchase  of 
Land — Covenant  of  Vendor  with  Assignee  to  Pay  in  Default  of 
Purchaser  Making  Payment— Judgment  in  Saskatchewan  Court — 
Lack  of  Finality — Alternative  Claim  upon  Covenant — Law  of  On- 
tario — Original  Cause  of  Action  not  Merged — Vendor  not  Mere 
Surety. 

The  enforcement  of  a foreign  judgment — and  a judgment  of  a court  of 
another  Province  of  Canada  is  regarded  in  Ontario  as  a foreign  judg- 
ment— depends  upon  its  being  definite  and  upon  its  finality  and  con- 
clusiveness. 

In  an  action  in  a Saskatchewan  court  to  recover  moneys  payable  under 
an  agreement  for  sale  and  purchase  of  land,  judgment  was  entered 
for  payment  and  in  default  for  a sale  of  the  land  by  the  sheriff,  with 
directions  for  the  application  of  the  sale-moneys.  The  land  was  sold 
to  the  plaintiff,  who  had  obtained  leave  to  bid  at  the  sale,  and  he 
resold  it.  There  was  no  final  order  confirming  the  sale.  This  action 
was  brought  in  Ontario  upon  this  judgment,  or,  in  the  alternative, 
upon  the  original  vendor’s  (the  defendant’s)  covenant  in  the  assign- 
ment of  the  agreement  upon  which  the  judgment  was  founded:  — 

Held,  that  the  judgment  lacked  the  character  of  finality,  as  it  provided 
alternatively  for  time  in  which  to  pay  the  amount  found  due,  and 
there  was  no  final  judgment  shewing  default  or  confirming  the  sale. 
Upon  the  question  whether  the  plaintiff  could  hold  his  judgment  for 
the  money-amount  of  it,  and  also  hold  the  land  which  he  might  have 
put  it  out  of  his  power  to  reconvey  to  the  defendant  upon  payment  of 
debt  and  arrears,  conflicting  evidence  as  to  the  law  of  Saskatchewan 
was  given  at  the  trial  of  this  action  in  Ontario:  — 

Held,  that  the  plaintiff,  having  failed  to  prove  a definite  law  of  Sas- 
katchewan on  the  subject,  and  having  sought  the  aid  of  the  Ontario 
Court  to  enforce  his  foreign  judgment,  must  satisfy  the  law  of 
Ontario,  which  is  that,  while  the  judgment  may  still  be  good  law, 
equity  will  restrain  its  enforcement,  because,  having  taken  back  the 
lands,  the  vendor  should  not  be  permitted  to  recover  any  more  of  the 
purchase-money. 

Jackson  v.  Scott  (1901),  1 O.L.R.  488.  followed. 

Cases-  decided  in  Saskatchewan  considered. 

The  action  as  an  action  upon  the  foreign  judgment  failed;  but  the 
plaintiff  was  entitled  to  recover  upon  the  covenant  to  pay  contained 
in  the  assignment. 

The  original  cause  of  action  was  not  merged;  the  plaintiff  was  entitled 
to  sue  on  the  foreign  judgment  and  on  the  original  cause  alternatively 
in  the  same  action;  and  the  defendant  was  not  merely  a guarantor  or 
surety  for  the  original  purchaser,  but  a s-eparate  covenantor. 

Barned’s  Banking  Co.  Limited  v.  Reynolds  (1875),  36  U.C.R.  256,  Tre- 
velyan V.  Meyers  (1895),  26  O.R.  430,  and  Clergue  v.  Humphrey 
(1900),  31  Can.  S.C.R.  66,  followed. 

Action  upon  a foreign  judgment,  or,  in  the  alternative,  upon 
an  assignment  of  a covenant  in  an  agreement  for  the  sale  of  land 
upon  which  the  judgment  was  founded.  ^ ] 
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The  action  was  tried  by  Mowat^  J.,  without  a jury,  at  Strat- 
ford. 

F.  H.  Thompson,  K.C.,  for  the  plaintiff. 

J.  M.  Ferguson,  K.C.,  and  J.  P.  Walsh,  for  the  defendant. 

May  16.  Mowat,  J. : — The  judgment  sued  upon  was  enrolled 
in  the  Court  of  King’s  Bench  for  the  Province  of  Saskatchewan, 
Judicial  District  of  Saskatoon^  dated  the  9th  December,  1914, 
although  the  style  of  cause  in  the  judgment  describes  the  Court  as 
The  Supreme  Court,  Judicial  District  of  Saskatoon.” 

ISTotice  of  motion  for  the  judgment  was  served  upon  the  defend- 
ant. The  defendant  had  filed  and  delivered  her  statement  of 
defence  in  the  action,  and  the  motion  was,  inter  alia,  to  strike  out 
the  defence.  A consent  that  the  motion  should  not  be  opposed  was 
given,  in  the  following  words : Approved  and  consented  to  on 

behalf  of  the  defendant  Dorothy  L.  Dent  this  4th  day  of  December, 
1914.  Ferguson  & MacDermid,  solicitors  for  dft.  D.  L.  Dent.” 
This  judgment  naturally  was  not  appealed  from. 

The  judgment  in  Saskatchewan  was  obtained  upon  default  of 
payment  of  instalments  due  upon  an  agreement  for  sale  by  the  defend- 
ant Dent  to  the  defendant  H.  W.  Boles,  under  which  he  purchased 
a quarter  section  of  land  for  $5,635.  The  agreement  provided  for 
a cash  payment  of  $900  ; the  assumption  of  a prior  mortgage  of 
$1,000 ; and  the  balance  in  instalments,  the  last  of  which  was  due  on 
the  1st  January,  1916.  The  vendor,  the  defendant,  assigned  this 
agreement  to  the  plaintiff  by  deed  dated  the  31st  May,  1913,  which 
recited  that  there  was  then  due  of  unpaid  purchase-money  $3,735, 
and  the  consideration  for  the  assignment  was  the  payment  of 
$3,035.  The  defendant  by  this  assignment  covenanted  to  pay 
to  the  plaintiff  or  assignee  any  sum  or  sums  of  money  which  should 
become  due  under  the  agreement.  The  purchaser  Boles,  also 
executing  the  assignment,  acknowledged  that  he  had  received  notice 
of  it,  and  covenanted  with  the  plaintiff,  as  he  had  previously 
covenanted  with  the  defendant,  to  pay  the  purchase-money.  De- 
fault having  been  made,  the  plaintiff  commenced  action  against 
Mrs.  Dent  and  H.  W.  Boles  on  the  17th  January,  1914,  and 
obtained  the  judgment  or  order  sued  upon  in  this  action,  which 
included:  (1)  a personal  judgment  for  $4,563.53,  certain  sums  for 
interest,  and  costs  of  the  action,  to  be  taxed;  (3)  an  order  for  pay- 
ment of  that  sum,  interest  and  costs,  into  Court  on  the  13th 
March,  1915,  and  upon  default  that  the  land  referred  to  in  the 
agreement  for  sale  and  the  assignment  should  be  sold  under  the 
direction  of  the  sheriff  after  due  advertisement  of  sale;  (3)  leave 
given  to  the  plaintiff  to  bid  at  the  sale,  and  that  the  transfer  should 
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be  registered  in  the  Saskatoon  Land  Eegistration  District  and  a 
new  certificate  to  the  buyer  issued  after  the  order  confirming  such 
sale;  (4)  the  sale-money  to  be  applied  as  follows:  (a)  in  payment 
of  expenses,  (b)  in  payment  of  the  plaintiff’s  costs,  (c)  in  payment 
of  the  amount  due  to  the  plaintiff,  (d)  balance  to  be  paid  into 
'Court  to  the  credit  of  the  cause,  (5)  the  costs  of  the  motion  for 
judgment  to  be  costs  in  the  cause.  There  was  no  final  order  taken 
out  confirming  the  sale. 

By  the  comity  of  nations,  judgments  are  enforced  when  obtained 
in  the  Courts  of  one  country,  and  the  Provinces  of  Canada,  for  the 
purpose  of  foreign  judgments,  are  recognised  by  each  other  as 
being  on  the  parity  of  nations. 

The  enforcement  of  a foreign  judgment  depends  upon  its  being 
definite  and  upon  its  finality  and  conclusiveness : Piggott  on  For- 
eign Judgments,  3rd  ed.  (1908),  p.  75;  and,  where  costs  have  not 
been  fixed  although  awarded.  Lord  Ellenborough,  C. J.,  said : The 

sum  due  on  the  decree  is  quite  indefinite.  The  operations  to  ascer- 
tain it  should  have  taken  place  in  the  Court  of  Chancery  in 
Jamaica,  and  cannot  be  gone  through  here and  judgment  upon  the 
■foreign  judgment  was  refused:  Sadler  v.  Robins  (1808),  1 Camp. 
253,  254. 

Nor  has  the  judgment  sued  upon  the  character  of  finality,  as  it 
provides  alternatively  for  time  in  which  to  pay  the  judgment, 
namely,  three  months  and  three  clays  after  the  date  of  the  judg- 
ment, and  there  is  no  final  judgment  shewing  default  or  confirming 
sale. 

The  judgment,  although  called  such,  is  endorsed  by  the  plain- 
tiff’s solicitors  as  an  order  nisi,  and  it  seems  from  the  evidence  to 
have  been  the  practice  in  Saskatchewan  so  to  call  such  a proceeding 
there.  There  is  no  judicial  or  documentary  statement  to  assist  the 
determination  of  the  question  whether  the  order  nisi  acquired  the 
character  of  finality  in  itself ; it  was  merely  stated  at  the  trial  that 
the  land  was  sold  on  default  at  the  expiry  of  the  penitential  period, 
and  that  the  plaintiff  himself  became  the  purchaser. 

The  point  of  law  then  arises  as  to  whether  the  plaintiff  can 
hold  his  judgment,  if  such  it  be,  for  the  money  amount  of  it,  and 
also  hold  the  land  which  he  may  have  put  it  out  of  his  power  to 
reconvey  to  the  defendant  upon  payment  of  debt  and  arrears.  Evi- 
dence was  given  upon  this  point  of  law  by  lawyers  of  Saskatchewan, 
with  a view  to  informing  the  Court  what  was  the  law  and  practice 
of  that  Province.  This  evidence  differed,  and  is  therefore  unsatis 
factory.  The  law  of  England  as  it  existed  on  the  1st  January, 
1898,  governs  the  jurisprudence  and  practice  of  Saskatchewan, 
unless  altered  or  amended  by  legislative  action  there,  and  there 
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have  been  no  statutory  amendments  or  'Court  Eules  upon  the  ques- 
tion of  inconsistent  remedies  which  are  the  growth  of  ill-considered 
practice. 

It  was  argued  that  the  judgment  of  the  'Supreme  Court  of 
Saskatchewan,  en  banCj  in  Morgan  v.  De  Geer  (1917),  10  Sask. 
L.E.  31^,  decided  that  where  a plaintilf  obtained  on  consent  an 
order  for  personal  judgment  and  sale  upon  default  of  payment  into 
Court  within  the  prescribed  time^  he  could  issue  immediate  execu- 
tion on  his  personal  remedy  clause.  Mr.  Justice  Lament,  however, 
dissented  quite  emphatically,  holding  that  the  issue  of  the  order 
was  an  election  to  obtain  relief  by  way  of  sale  only.  The  learned 
Judge  maintained  the  propriety  of  his  own  decision,  speaking  for 
all  the  Judges,  in  Standard  Trust  v.  Little  (1915),  8 Sask.  L.E. 
205,  holding  that  by  bringing  the  property  to  sale  the  plaintilf 
elected  to  rescind,  and  was  prevented  from  proceeding  on  the 
personal  obligation  of  the  judgment. 

The  practice  in  mortgage  and  specific  performance,  actions  in 
Saskatchewan  in  1914  was  vague  and  not  well-understood.  The 
decision  in  Lee  v.  Sheer  (1914),  19  D.L.E.  36,  and  the  cases  above 
noted,  gave  a shock  to  the  then  existing  practice,  but  it  is  by  no 
means  well  defined  even  yet,  and  the  differences  between  Judges 
will  doubtless  result  in  some  Eules  of  Court  or  new  forms  being 
imposed.  So  long  as  Morgan  v.  De  Geer  is  considered  to  be  the 
law,  it  is  doubtful  if  any  extra-provincial  Judge  will  approve  or  be 
governed  by  it  when  dealing  with  a foreign  judgment  obtained 
under  both  common  law  and  equity  jurisprudence. 

In  the  case  at  bar,  the  circumstances  are  different  from  those  in 
Morgan  v.  De  Geer,  in  that  a sale  actually  took  place,  and  the 
plaintiff,  having  purchased  the  land  and  resold  it  or  abandoned  his 
equity  of  redemption,  was  possibly  not  in  a position  upon  payment 
to  convey  back  his  security  to  the  owner,  and  he  thus  obtained  both 
the  land  and  a judgment  under  the  personal  covenant.  He  is 
willing  to  credit  the  defendant  with  the  proceeds  of  the  sale,  which 
are  less,  by  the  way,  than  a one-fourteenth  part  of  the  judgment 
debt. 

The  plaintiff,  having  failed  to  prove  a clearly  definite  law  on 
the  subject  in  the  Province  of  origin,  and  having  sought  the  aid 
of  the  Ontario  Court  upon  his  foreign  judgment,  must  satisfy  the 
law  of  Ontario,  and  the  law  of  this  Province  is  declared  by  the 
Court  of  Appeal  in  Jackson  v.  Scott  (1901),  1 O.L.E.  488,  to  be 
that,  while  the  judgment  may  be  still  good  at  law,  equity  will 
restrain  the  plaintiff’s  enforcement,  on  the  ground  that,  having 
taken  back  the  lands,  the  vendor  ought  not  to  be  permitted  to 
recover  any  more  of  the  purchase-money. 
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See  also  discussion  of  a similar  practice  in  Sayre  v.  Security 
Trust  Co.  (1920),  61  'Can.  S.C.R.  109,  where  the  Court  divided 
equally  in  opinion. 

Because  the  judgment  sued  on  is  not  definite  in  amount  and 
not  final,  or,  if  final,  not  in  accordance  with  English  or  Ontario 
law,  the  action  fails  as  an  action  upon  a foreign  judgment. 

But  there  is  no  reason  why  it  should  not  succeed  upon  the 
assignment  and  covenant  to  pay.  Foreign  judgments  being  deemed 
in  Ontario  to  be  simple  contract  debts  only,  even  if  in  the  country 
of  origin  they  may  be  debts  by  specialty  or  record,  do  not  merge 
the  original  cause  of  action:  Barned’s  Banicing  Co.  Limited  v. 
Reynolds  (1875),  36  U.C.E.  256,  at  p.  288. 

The  plaintiff  may  sue  in  Ontario  on  the  foreign  judgment  or 
the  original  cause  alternatively  in  the  same  action : Clergue  v. 

Humphrey  (1900),  31  Can.  S.C.E.  66;  Trevelyan  v.  Meyers 
(1895),  26  O.E.  430. 

The  plaintiff  swears  that  he  would  not  have  parted  with  his 
money  were  it  not  that  he  was  getting  the  defendant’s  covenant. 

I reject  the  plea  that  the  defendant  was  a guarantor  of  the 
original  purchaser  Boles,  and  that,  by  want  of  notice,  laches,  and 
rescission,  she  has  been  discharged.  She  was  a separate  covenantor 
and  should  pay  her  liability : Clergue  v.  Humphrey,  supra.  It  is 
true  she  knew  little  about  the  transaction,  being  an  agent  for  her 
husband,  a bank-manager,  who  should  have  known  the  obligation 
she  was  incurring.  He  will,  no  doubt,  protect  her  from  loss  due 
to  a uxorial  compliance. 

I find  that  Thornloe  was  not  the  solicitor  or  agent  to  bind  either 
plaintiff  or  defendant.  He  was  a go-between,  acting  as  a broker  for 
the  assignment. 

The  plaintiff  will  therefore  have  judgment  for  $5,582.32  and 
interest  from  teste  of  the  writ,  unless  the  defendant  asks  a reference 
to  the  Master  at  Stratford,  and  so  intimates  within  two  weeks. 

Costs  to  the  plaintiff.  Subsequent  costs,  if  a reference  be  had, 
are  reserved. 


[An  appeal  by  the  defendant  from  the  above  judgment  was  dis- 
missed by  the  First  Divisional  'Court  of  the  Appellate  Division  on 
the  13th  November,  1922.  See  23  O.W.N.  255.  The  reasons  for 
the  judgment  of  the  Divisional  Court  will  be  reported  in  due 
course.] 
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Bankruptcy — Claim  of  Trustee  to  Recover  Possession  of  Chattel  from 
Father  of  Insolvent  Debtor — Action — Issue  under  Bankruptcy  Rule 
120 — Costs — Trustee  Suing  in  his  own  'Name — Use  of  Official  Title — 

Bankruptcy  Act,  sec.  16 — Right  of  Action — ''Creditors  ” — ^'Assignee 
in  Insolvency — Bills  of  Sale  and  Chattel  Mortgage  Act,  secs.  2(b), 

8 — Sale  of  iCar  by  Debtor  to  Fath&t' — Invalidity  as  against  Plaintiff 
— Absence  of  Delivery  and  Change  of  Possession  — Failure  to 
Register  Bill  of  Sale. 

On  the  5th  March,  1921,  M.  sold  and  transferred  a motor  car  to  his 
father,  the  defendant,  for  $1,200,  in  satisfaction  of  an  indebtedness. 

On  the  19th  September,  1921,  M.  made  an  authorised  assignment  to 
the  plaintiff  under  the  Bankruptcy  Act.  The  plaintiff,  in  his-  official 
capacity  as  trustee  of  the  insolvent  estate  of  M.,  but  using  his  own 
name  instead  of  his  official  title,  brought  this  action  to  recover  pos- 
session of  the  car,  alleging  that,  as  against  the  creditors  of  M.,  the 
transfer  of  the  car  was  invalid  because  of  the  absence  of  a bill  of  sale 
and  of  any  delivery  and  any  actual  and  continued  change  of  pos- 
session, by  virtue  of  sec.  8 of  the  Bills  of  Sale  and  Chattel  Mortgage 
Act,  R.S.O.  1914,  ch.  135:— 

Held,  that,  to  avoid  any  difficulty,  the  action  should  be  treated  as  an 
issue  directed  under  Bankruptcy  Rule  120 — the  objection  that  an 
action  should  not  have  been  brought  went  only  to  the  question  of  costs. 

Section  16  of  the  Bankruptcy  Act,  providing  that  the  trustee  may  sue 
in  his  official  name,  is  permissive;  and  it  was  of  no  real  consequence 
that  the  plaintiff  sued  in  his  own  name  as  trustee. 

The  trustee  had  a right  to  sue:  the  definition  of  “creditors”  in  sec. 

2(b)  of  the  Bills  of  Sale  and  Chattel  Mortgage  Act  includes  “an 
assignee  in  insolvency  ” as  well  as  “ an  assignee  for  the  general 
benefit  of  creditors.”  “Assignee  in  insolvency  ” covers  both  an 
assignee  under  an  authorised  assignment  and  a trustee  appointed 
under  a receiving  order. 

Re  F.  E.  West  d Co.  (1921),  50  O.L.R.  631,  and  Re  \Cecilian  Co.  Limited 
(1922),  51  O.L.R.  649,  distinguished. 

M.  lived  with  his  father,  the  defendant,  and  kept  the  car  in  a garage 
owned  by  his  father.  The  father  had  access  to  the  car,  but  it  was 
substantially  in  the  son’s  possession.  After  the  sale  to  the  father 
there  was  no  change,  to  all  outward  appearance,  in  the  control  and 
management  of  the  car.  No  bill  of  sale  was  registered,  and  the  only  - 
thing  indicating  a change  of  ownership  was  the  transfer  to  the  father 
of  the  license  issued  under  the  Motor  Vehicles  Act:  — 

Held,  that  there  was  no  immediate  delivery  of  the  car  to  the  defendant,  ’ 

nor  any  actual  and  continued  change  of  possession,  and  that  the  sale 
and  transfer  were  void  as  against  the  plaintiff,  under  sec.  8 of  the 
Bills  of  Sale  and  Chattel  Mortgage  Act. 

Snarr  v.  Smith  (1880),  45  U.C.R.  156,  followed. 

There  must  not  be  a continuance  of  a state  of  affairs  which  had  there- 
tofore led  the  public  to  understand  that  the  car  was  the  property  of 
the  son:  Danford  v.  Danford  (1883),  8 A.R.  518,  521. 


Action  to  recover  possession  of  a motor  car. 
26 — 52  O.L.R. 
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J aimary  19.  The  action  was  tried  by  Oede,  J.,  without  a jury, 
at  Sandwich. 

W.  D.  Roach^  for  the  plaintiff. 

B.  H.  Furlong,  for  the  defendant. 

May  19.  Okde,  J. : — The  action  is  brought  by  the  plaintiff, 
Arthur  S.  Fitzgerald,  in  his  official  capacity  as  trustee  of  the  insol- 
vent estate  of  R.  B.  McMorrow,  to  recover  the  possession  of  a motor 
car  from  the  defendant,  William  McMorrow,  who  is  the  father  of 
the  insolvent. 

At  the  opening  of  the  trial  some  question  was  raised  as  to  the 
form  of  the  action.  The  plaintiff  is  the  assignee  under  the  Bank- 
ruptcy Act  of  the  insolvent  estate  of  the  former  owner  of  the  car, 
and  the  ownership  of  the  car  might  have  been  determined  in  a 
summary  manner  or  by  the  trial  of  an  issue  under  Bankruptcy 
Rule  120.  To  avoid  any  further  difficulty,  I directed  that  the  trial 
should  proceed,  and  that,  if  necessary,  it  might  be  treated  as  the 
trial  of  an  issue  directed  under  that  Rule.  The  matter  is  really 
only  one  of  costs. 

Under  sec.  16  of  the  Bankruptcy  Act,  the  trustee  may  sue  in  his 
official  name  as  The  Trustee  of  the  Property  of  R.  B.  McMorrow, 
Authorised  Assignor.^’  The  section  is  permissive,  and  I do  not 
think  that  the  fact  that  the  trustee  sues  in  his  own  name  as  trustee 
is  of  any  real  consequence.  'Suing  in  his  official  name  in  accordance 
with  sec.  16  would  probably  save  the  expense  of  an  order  to  continue 
proceedings  in  the  name  of  a new  trustee  in  the  event  of  a change  in 
the  trusteeship  by  death  or  for  some  other  cause. 

R.  B.  McMorrow  carried  on  in  Windsor  a tire  repair  shop  and 
owned 'a  motor  car,  which  he  kept  in  a private  garage  belonging  to 
his  father,  the  defendant,  and  standing  at  the  rear  of  his  father’s 
house.  The  son  lived  with  the  defendant  and  used  the  car  in  going 
from  the  defendant’s  house  to  his  repair  shop  and  incidentally  when 
necessary  in  connection  with  his  work.  There  were  three  keys  to 
the  garage,  one  kept  by  the  father,  one  by  the  son,  and  one  remain- 
ing at  the  house. 

The  son  had  been  indebted  to  his  father  for  moneys  lent,  to  the 
extent  of  $1,600,  which  the  father  had  been  trying  to  collect.  As 
a result  of  these  efforts,  the  son  had  given  his  father  certain 
promissory  notes  and  had  paid  $400  in  reduction  of  the  indebted- 
ness, leaving  $1,200  still  due.  On  the  5th  March,  1921,  the  son 
sold  and  transferred  the  motor  car  in  question  here  to  his  father  for 
$1,200  in  satisfaction  of  the  indebtedness.  On  the  19th  September, 
1921,  the  son  assigned  under  the  Bankruptcy  Act,  and  the  trustee 
claims  that  as  against  the  creditors  of  the  insolvent  the  transfer 
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of  the  car  is  invalid  because  of  the  absence  of  a hill  of  sale  and  of 
any  delivery  and  any  actual  and  continued  change  of  possession, 
by  virtue  of  sec.  8 of  the  Bills  of  Sale  and  Chattel  Mortgage  Act, 
R.S.O.  1914,  ch.  135. 

That  the  trustee  here  has  the  right  to  sue  is  established  by  the 
definition  of  the  word  creditors  in  sec.  2(5),  which  includes 
an  assignee  in  insolvency  as  well  as  an  assignee  for  the  general 
benefit  of  creditors.^’  Had  the  definition  been  limited  to  an  assignee 
for  the  general  benefit  of  creditors,  T should  have  felt  myself  bound 
to  hold,  following  my  decisions  in  Re  F.  E.  West  Co.  (1921),  50 
O.L.E.  631,  2 Can.  Bkcy.  E.  3,  and  in  Re  Cecilian  Co.  Limited 
(1922), ‘ 51  O.L.E.  649,  that  those  words  were  intended  to  mean 
an  assignee  for  the  benefit  of  creditors  under  the  Assignments  and 
Preferences  Act,  E.S.O.  1914,  ch.  134,  and  could  not  include  a 
trustee  in  bankruptcy  under  the  Bankruptcy  Act.  The  words  an 
assignee  in  insolvency  ’’  cover,  in  my  judgment,  both  an  assignee 
under  an  authorised  assignment  and  a trustee  (to  whom  automatic- 
ally all  the  insolvent’s  property  is  thereby  transferred)  appointed 
under  a receiving  order. 

There  was  no  bill  of  sale  in  the  present  case.  Was  there  an 
immediate  delivery  . . . followed  by  an  actual  and  continued 

change  of  possession  ” of  the  motor  car,  as  required  by  sec.  8 of  the 
Bills  of  Sale  and  Chattel  Mortgage  Act  ? If  not,  the  sale  is  absolu- 
tely null  and  void  as  against  the  trustee. 

Although  the  car  was  kept  on  the  defendant’s  property  and  he 
had  access  to  it,  it  was  substantially  in  his  son’s  possession.  The 
key  of  the  car  was  kept  by  the  son,  and  he  was  the  only  person  who 
controlled  and  drove  the  car.  In  keeping  the  car  in  his  father’s 
garage  there  was  less  outward  difference  in  the  apparent  ownership 
to  the  public  eye  than  if  he  had  stored  it  elsewhere,  because  his 
father’s  house  was  his  home  also.  After  the  sale  to  the  father  there 
was  absolutely  no  change  whatever  to  all  outward  appearance  in  the 
control  and  management  of  the  car.  The  son  still  retained  the  key 
of  the  garage  which  he  had  used  before  and  also  the  key  of  the  car, 
and  he  continued  to  drive  it  to  and  from  his  business  as  before. 
The  insurance  on  the  car  was  not  transferred  to  the  father,  but  the 
son  did  transfer  the  license  issued  under  the  Motor  Vehicles  Act  to 
his  father,  so  that  inquiry  in  the  office  from  which  such  licenses  are 
issued  would  have  disclosed  the  defendant’s  ownership.  But,  while 
the  fact  that  the  transfer  of  the  license  was  made  corroborates  the 
defendant’s  evidence  and  indicates  that  the  parties  were  acting  in 
good  faith,  it  is  not  suggested  that  the  transfer  of  the  license  is 
sufficient  to  take  the  transaction  out  of  the  operation  of  sec.  8,  if 
that  section  is  otherwise  applicable. 
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Had  the  keys  of  the  car  and  of  the  garage  which  the  son  had  in 
his  possession  been  given  np  to  the  father,  and  had  the  son  ceased 
to  nse  the  car,  it  might  perhaps  have  sufficed,  because  there 
was  nothing  else  that  the  parties  could  do  to  effect  an  actual 
delivery  and  change  of  possession,  but  I desire  to  guard  against  the 
inference  that  I am  holding  that  even  that  would  be  sufficient. 
There  may  be  cases  where,  because  of  the  residence  together  of  the 
vendor  and  purchaser,  the  only  possible  protection  is  in  the  execu- 
tion and  registration  of  a bill  of  sale:  Hogaboom  v.  Graydon 
(1895),  26  O.R.  298. 

The  facts  in  the  present  case  are  substantially  the  same  as  in 

Snarr  v.  Smith  (1880),  45  II.'C.R.  156,  where  a son,  living  with 

his  mother,  transferred  his  horses  to  her  in  payment  of  his  board, 
but  continued  to  use  them  as  before,  and  it  was  held  that  there  ! 

was  no  sufficient  change  of  possession  to  dispense  with  the  regis-  | 

tration  of  a bill  of  sale.  | 

Prior  to  the  transfer  of  the  car,  its  possession  was  in  the  son,  ; 
though  it  might  be  stored  or  kept  in  the  father’s  garage.  But  the  ! 
father  had  no  more  possession  of  the  car  than  he  had  of  his  son’s  ! 
clothes  at  night  while  the  latter  was  in  bed.  The  father  might,  i 
by  virtue  of  his  ownership  of  the  house  and  of  the  garage,  in  either  I 
case  have  obtained  possession  by  preventing  his  son  from  taking  | 
out  the  car  or  refusing  to  allow  him  to  put  on  his  clothes.  But  | 
the  mere  physical  power  to  get  possession  does  not  of  itself  import 
possession.  If  therefore  the  possession  prior  to  the  transfer  was 
that  of  the  son,  what  actual  and  continued  change  ” took  place  : 
in  accordance  with  the  Act  ? Even  if  the  son  had  actually  given  the 
father  manual  possession  of  the  car  and  handed  him  the  keys,  the  j 
redelivery  of  the  keys  and  the  perrnission  to  continue  the  use  of  the 
car  as  before  would  destroy  any  continuity  in  the  changed  posses-  j 
sion.  That  there  must  not  be  a continuance  of  a state  of  affairs  i 
which  had  theretofore  led  the  public  to  understand  that  the  car  was 
the  property  of  the  son  is  to  be  gathered  from  the  judgment  of  the 
Court  of  Appeal  in  Danford  v.  Danford  (1883),  8 A.R.  518,  at  p. 
521.  % 

I have  looked  at  the  recent  case  of  Sloan  v.  Ottawa  Car  Manu-  ^ 
facturing  Co.  Limited  (1921),  50  O.L.R.  235.  It  has  no  immedi- "J 
ate  bearing  on  this  case,  beyond  the  fact  that  it  applies  the  genera^ 
principles  to  the  facts  of  that  case.  There  McGahey  had  never"! 
taken  even  actual  possession  of  the  car  from  the  vendor.  • ' -** 

I hold  that  there  was  not  in  the  present  case  any  immediate  i 
delivery  of  the  car  to  the  defendant  or  any  actual  and  continued 
change  of  possession  from  that  of  the  defendant’s  son,  and  that 
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the  sale  and  transfer  by  the  son  to  the  defendant  are  void  as  against 
the  plaintiff. 

There  will  therefore  be  judgment  for  the  plaintiff  declaring  that 
the  motor  car  in  question  belongs  to  the  insolvent  estate  of  E.  B. 
McMorrow,  in  his  hands,  and  directing  that  the  defendant  do  forth- 
with deliver  it  up  to  the  plaintiff.  The  judgment  ought  also  to 
provide  that  the  defendant  be  at  liberty  to  file  his  claim  with  the 
plaintiff  for  the  indebtedness  for  which  it  is  alleged  the  car  was 
taken  in  payment.  The  defendant  will  pay  the  plaintiff^s  costs  of 
this  action. 


[APPELLATE  DIVISION.] 

Eb  Watson. 

Will — Construction — Annuity  and  Legacy  Charged  on  Land  Devised — 
Exoneration  of  Personalty. 

The  general  rule  in  regard  to  wills  is  that,  in  order  to  exonerate  tlie 
personal  estate  of  the  testator  from  the  payment  of  legacies,  express 
words  or  plain  intention  must  be  found,  and  this  intention  may  be 
found  not  merely  in  the  mode  in  which  the  personal  estate  is  given 
but  also  in  the  mode  in  which  the  real  estate  is  given. 

A testator  charged  his  real  estate  with  an  annuity  to  his  wife  and  a 
legacy  to  his  daughter  and  devised  the  real  estate  with  the  residue 
and  remainder  of ' his  personal  estate  to  his  son,  subject  to  and 
charged  with  the  bequests  to  his  wife  and  daughter,  with  the  proviso 
that,  should  the  son  predecease  the  wife  without  issue,  the  real 
estate  should  go  to  the  daughter.  The  son  died  before  the  testator^s 
wife,  without  leaving  issue:  — 

Held,  that,  these  bequests  being  specifically  charged  upon  the  real 
estate,  the  words  in  the  devise  to  the  son  were  merely  intended  to 
confirm  that  charge,  and  there  was  no  charge  upon  the  personalty. 
Review  of  the  authorities. 

Motion  by  the  executors  of  the  will  of  Frederick  Watson, 
deceased,  for  an  order  determining  certain  questions  arising  under 
the  will  of  William  Watson,  deceased,  the  father  of  Frederick 
Watson. 

February  18.  The  motion  was  heard  by  Orde,  J.,  in  the  Weekly 
Court,  Ottawa. , 

C.  J.  Foy,  for  the  applicants. 

J.  A.  Hope,  for  Jane  Watson  and  Henrietta  Goodall  and  for  the 
executors  of  the  will  of  William  Watson. 

J.  M.  Godfrey,  K.'C.,  for  the  Muskoka  Free  Hospital  for  Con- 
sumptives. 

^ Andrew  Haydon,  for  the  Wardens  of  St.  James  Church,  Perth. 
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March  3.  Okde^  J.  : — This  is  a motion  made  by  the  executors 
of  the  will  of  the  late  Frederick  Watson,  which  involves  the  inter- 
pretation of  the  will  of  his  father,  the  late  William  Watson.  The 
only  beneficiaries  under  Frederick’s  will  are  the  Perth  Cemetery 
Company  (to  whom  a small  legacy  was  given,  and  who,  though 
served,  expressed  a desire  not  to  appear  on  the  motion),  the  Wardens 
of  St.  James  Church,  Perth,  and  the  Muskoka  Free  Hospital  for 
Consumptives,  the  last  named  being  the  residuary  legatee  and 
devisee.  The  death  of  Frederick  Watson,  before  that  of  Jane 
Watson,  the  widow  of  his  father  William  Watson,  has  given  rise  to 
certain  questions  under  the  will  of  the  latter  which  require  deter- 
mination. 

William  AYatson  died  on  the  22ud  March,  1910,  leaving  a will 
with  two  codicils,  in  which  his  widow,  Jane  Watson,  his  daughter 
Henrietta  Goodall  AA^atson,  and  his  son  Frederick  AA^atson  were 
named  as  beneficiaries.  Frederick  AYatson  died,  without  issue,  on 
the  28th  December,  1920.  Jane  AA^atson  and  Henrietta  AA^atson  are 
still  living. 

By  his  will  AA^illiam  AYatson  specifically  devised  the  east  half  of 
his  dwelling  house  as  a home  for  his  wife  and  daughter  during  the 
lifetime  of  his  wife,  and  also  bequeathed  to  his  wife  one  half  of  his 
household  furniture.  The  will  then  proceeds  as  follows : — 

In  the  third  place  I do  give  devise  and  bequeath  unto  my 
said  wife  Jane  AA^atson  the  sum  of  one  hundred  and  fifty  dollars 
per  annum  to  be  paid  to  her  in  half-yearly  payments  of  seventy- 
five  dollars  each  by  my  son  Frederick  AYatson  during  the  full  period 
of  the  natural  life  of  my  said  wife  Jane  AA^atson  and  I hereby 
declare  that  the  payment  of  the  said  annual  sums  to  my  wife  shall  be 
a charge  on  the  lands  hereinafter  devised  to  my  said  son  Frederick 
Watson. 

In  the  fourth  place  I do  give  and  bequeath  unto  my  daughter 
Henrietta  Goodall  Watson  my  piano. 

In  the  fifth  place  I do  give  and  bequeath  unto  my  said 
daughter  Henrietta  Goodall  Watson  the  sum  of  one  thousand  dollars 
to  be  paid  to  her  by  my  said  son  Frederick  Watson  within  one  year 
after  the  decease  of  my  said  wife  Jane  Watson  and  I hereby 
charge  the  lands  devised  to  my  said  son  Frederick  with  the  pay- 
ment of  the  said  sum  of  one  thousand  dollars  bequeathed  to  my 
said  daughter  Henrietta  Goodall  Watson. 

In  the  sixth  place  I do  give  devise  and  bequeath  unto  my  son 
Frederick  AYatson  all  my  real  estate  and  all  the  rest  residue  and 
remainder  of  my  personal  estate  of  every  nature  and  kind  and 
wheresoever  situate  to  Jiave  and  to  hold  the  same  to  and  for  his 
own  sole  and  absolute  use  and  benefit  subject  only  and  charged  and 
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chargeable  with  the  bequests  and  legacies  hereinbefore  given  to  my 
wife  Jane  Watson  and  my  daughter  Henrietta  Goodall  Watson. 

In  the  seventh  place  should  my  said  son  Frederick  Watson 
predecease  my  said  wife  Jane  Watson  without  leaving  issue  then 
and  in  such  an  event  I give  and  devise  my  said  lands  to  my  said 
daughter  Henrietta  Goodall  Watson.^^ 

And  then  follows  the  appointment  of  the  executors. 

By  a codicil  he  gave  to  his  daughter  Henrietta,  in  addition  to 
the  provision  made  for  her  by  the  will,  all  moneys  standing  at  his 
credit  in  any  bank  at  the  time  of  his  death  and  all  moneys  invested 
upon  mortgages.  The  second  codicil  merely  substituted  another 
executor  for  the  one  who  had  died. 

Frederick  Watson  having  predeceased  Jane  Watson,  and  leaving 
no  issue,  the  residuary  devise  of  all  the  real  estate  to  him  was  at 
once  divested  and  went  by  way  of  executory  devise  to  Henrietta 
Watson.  The  latter  now  contends  that  the  annuity  given  by  the  third 
clause  to  Jane  Watson  and  the  legacy  given  by  the  fifth  clause  to 
herself  ought  to  be  paid  out  of  the  personalty  which  passed  to 
Frederick  Watson  under  the  residuary  bequest.  The  executors  of 
Frederick  Watson  and  the  beneficiaries  under  his  will  contend  that 
the  annuity  and  legacy  in  question  are,  upon  a true  construction  of 
the  will,  so  charged  upon  the  realty  as  to  exonerate  the  personalty, 
and  that  Henrietta  Goodall  Watson  must  take  the  real  estate  subject 
thereto. 

That  the  annuity  and  the  legacy  in  question  are  both  charged 
upon  the  real  estate  is  clear.  It  is  of  course  well-established  that, 
as  the  primary  fund  for  the  payment  of  legacies  and  annuities  is 
the  personalty,  the  fact  that  the  real  estate  is  also  expressly  charged 
with  their  payment  is  not  of  itself  sufficient  to  exonerate  the  person- 
alty. There  must  always  be  in  addition  an  intention,  either  express 
or  to  be  gathered  fropa  the  terms  of  the  will,  that  the  personalty  is 
to  be  exempt:  Hawkins  on  Wills,  2nd  ed.,  pp.  336-7,  and  cases  there 
cited.  And  in  determining  that  intention,  as  Hawkins  puts  it,  at  p. 
337,  It  comes  to  this — upon  each  particular  case,  as  it  arises,  the 
question  will  be,  Does  there  appear,  from  the  whole  testamentary 
disposition  taken  together,  an  intention  on  the  part  of  the  testator, 
so  expressed,  as  to  convince  a judicial  mind  that  it  was  meant,  not 
merely  to  charge  the  real  estate,  but  so  to  charge  it  as  to  exempt  the 
personal?’’  These  words  are  a paraphrase  of  the  elaborate  judg- 
ment of  Lord  Eldon  in  Bootle  v.  Blundell  (1815),  1 Mer.  193, 
where  the  whole  question  is  very  fully  discussed.  Mr.  Hawkins 
says,  referring  to  Bootle  v.  Blundell,  “ The  intention  to  exonerate 
the  personal  estate  may  be  inferred  from  a number  of  minute  cir- 
cumstances.” See  also  Williams  on  Executors,  11th  ed.,  pp.  1317- 
1321. 
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The  question  whether  or  not  the  will  shews  an  intention  to 
exonerate  the  personalty  is  often  one  of  great  difficulty,  and  it  is 
not  safe  to  rely  on  any  particular  decision  merely  because  of  some 
analogy  of  the  circumstances  to  those  involved  in  the  question 
presently  up  for  consideration.  While  the  rule  that  there  must  be 
an  intention  to  exonerate  the  personalty  is  clear,  the  question 
whether  or  not  the  will  indicates  that  intention  is  simply  one  of 
construction. 

Mr.  Hope  cited  Re  Craig  (1912),  3 O.W.H.  870.  There  are 
some  points  of  resemblance  between  that  case  and  this,  but  there 
is  one  distinction  between  that  case  and  this  so  great  as  to  over- 
shadow everything  else.  Because  of  the  rule  that  a legacy  payable 
at  a future  date  and  charged  only  on  real  estate  does  not  vest  until 
the  period  fixed  for  payment,  the  legacies  in  question  there  would 
have  lapsed  if  charged  only  upon  the  realty.  And  there  was  nothing 
in  the  language  used  in  the  will  to  indicate  that  the  testator  intended 
the  land  alone  to  be  charged  with  their  payment.  Ho  such  ques- 
tion arises  here,  and  I cannot  see  that  the  'Craig  case  in  any  way 
affects  the  construction  of  this  will. 

How  in  the  endeavour  to  discover  the  testator’s  intention,  what 
do  we  find?  In  the  case  of  the  annuity,  it  is  given  to  Jane  Watson, 
followed  by  a direction  that  it  is  to  be  paid  by  Frederick  Watson 
during  the  life  of  Jane  Watson,  and  in  the  same  sentence  the  pay- 
ment of  the  annuity  is  charged  upon  the  lands  devised  to  Frederick 
Watson,  which  in  fact  comprised  all  the  testator’s  lands,  except 
the  life-interest  in  half  the  dwelling  house  given  to  his  wife.  And 
in  the  case  of  the  legacy  of  $1,000  to  Henrietta  the  words  of  the 
gift  are  followed  by  a direction  that  it  shall  be  paid  by  Frederick 
Watson  within  one  year  after  the  death  of  the  testator’s  wife,  and 
in  the  same  sentence  the  lands  devised  to  Frederick  are  charged 
with  its  payment.  Had  Frederick  survived  the  widow,  there  could 
be  no  difficulty.  The  devise  of  the  lands  to  him  would  not  be 
divested.  But  in  the  events  that  have  happened  the  lands  form  no 
part  of  his  estate  but  pass  to  Henrietta,  who  now  claims  to  take  them 
free  from  any  charge  in  respect  of  the  annuity  or  the  legacy.  Her 
counsel  lays  great  emphasis  upon  the  words  which  follow  the 
habendum  in  the  residuary  gift  contained  in  clause  6,  namely, 
subject  only  and  charged  and  chargeable  with  the  bequests  and 
legacies  hereinbefore  given  to  my  wife  Jane  Watson  and  my 
daughter  Henrietta  Goodall  Watson,”  as  constituting  an  express 
charge  of  the  two  legacies  upon  the  personalty  as  well  as  upon  the 
realty,  and  contends  that  the  express  charge  upon  the  personalty 
thus  created  excludes  the  possibility  of  any  intention  to  exonerate 
the  personalty.  Reading  the  will  as  a whole,  one  is  struck  immedi- 
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ately  with  the  evident  unfairness  of  the  result  if  this  contention  is 
correct.  The  gift  of  the  annuity  and  of  the  legacy  is  in  each  case 
coupled  with  a direction  to  Frederick  Watson  to  pay  it,  and  an 
indication,  by  means  of  the  charge  on  the  lands,  of  the  source  from 
which  he  is  to  derive  the  means  for  the  purpose. 

If  the  words  in  the  residuary  clause  are  to  be  construed  as 
imposing  an  express  charge  upon  both  the  residuary  real  and  per- 
sonal estate,  then  the  earlier  express  charges  upon  the  real  estate 
are  mere  surplusage.  It  is  to  be  observed  that  the  only  pecuniary 
gifts  are  those  contained  in  the  3rd  and  5th  clauses.  If  the  testa- 
tor intended  by  the  concluding  words  of  the  6th  clause  to  charge 
them  upon  the  personalty  as  well,  he  went  about  the  expression  of 
that  intention  in  a most  extraordinary  way,  in  view  of  the  express 
charge  on  the  realty  of  the  only  two  gifts  to  which  the  concluding 
words  of  the  6th  clause  would  apply.  While  the  language  used  to 
express  his  intention  is  not  as  appropriate  as  could  be  desired,  what 
he  intends  by  the  6th  clause  is  to  me  quite  apparent.  Up  to  this 
point  he  had  not  dealt  with  his  real  estate  at  all,  except  as  to  the 
life-interest  in  part  of  it  given  to  his  widow.  Consequently,  after 
giving  it  all  by  way  of  residuary  devise  to  his  son,  he  desires  to 
make  it  clear  that  the  gift  is  nevertheless  subject  to  the  charges 
already  created  upon  it.  The  annuity  and  legacy  already  given  to 
Jane  Watson  and  Henrietta  Watson  being  already  charged  upon 
the  real  estate,  the  concluding  words  in  the  6th  clause  mean  this, 
subject  to  the  charges  I have  hereinbefore  created  in  favour  of 
my  wife  Jane  Watson  and  my  daughter  Henrietta  Goodall  Watson.^’ 

This  view  is  strengthened,  I think,  by  the  fact  that  the  charge 
upon  the  real  estate  is  in  each  instance  coupled  with  the  gift  itself. 
The  testator  has  in  fact  made  the  gift  and  declared  the  charge  in 
the  same  breath. 

As  Sir  William  Grant  says  in  Hancox  v.  Abbey  (1805),  11 
Ves.  179,  at  p.  186,  The  intention  (i.e,,  to  exonerate  the  per- 
sonalty) may  be  found,  not  merely  in  the  mode  in  whi,ch  the 
personal  estate  is  given,  but  also  in  the  mode  in  which  the  real 
estate  is  given.’^  See  also  Dickin  v.  Edwards  (1844),  4 Hare  273, 
at  p.  276. 

While  in  this  case  there  is  not  in  clauses  3 and  5 a direction 
in  so  many*  words  that  the  legacy  and  the  annuity  shall  be  paid 
solely  out  of  the  real  estate,  it  is  impossible,  as  I read  the  whole  will, 
to  conclude  that  the  testator  intended  otherwise.  It  is  significant  in 
this  connection  that  Frederick  Watson  is  directed  to  pay  the  legacy 
of  $1,000  to  Henrietta  withiu  one  year  after  the  death  of  the  testa- 
tor’s widow,  the  testator  evidently  contemplating  that  Frederick 
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Orde,  J.  would  survive  the  widow,  in  which  case  there  would  be  no  divesting' 
-q22  estate  in  favour  of  Henrietta. 

Although  as  a matter  of  strict  construction  it  might  not  be 

Watson,  possible  to  come  to  this  conclusion,  one  gets  the  impression  from- 
the  will  that  the  testator  may  have  intended  that  the  annuity  to  his 
widow  should  be  dependent  upon  the  devise  of  the  lands  to  Freder- 
ick becoming  fully  effective  and  should  cease  upon  his  death,  if 
he  predeceased  her,  and  that  the  legacy  to  Henrietta  in  the  5th 
clause  should  also  be  subject  to  the  like  contingency. 

I am  of  opinion,  therefore,  that  the  annuity  to  Jane  Watson  in 
the  3rd  clause  and  the  legacy  to  Henrietta  Goodall  Watson  in  the 
5th  clause  are  by  the  will  charged  upon  the  realty  only,  and  that  the 
personalty  is  exonerated,  and  that  the  claim  of  Jane  Watson  and 
of  Henrietta  Watson  against  the  estate  of  Frederick  Watson  in 
respect  thereof  must  be  disallowed. 

As  to  the  claim  arising  out  of  the  agreement  of  the  22nd  March, 
1918,  between  Jane  Watson  and  Frederick  Watson,  it  was  admitted 
by  counsel  for  the  executors  that  that  must  be  carried  out  by  the 
estate  of  Frederick  Watson. 

As  to  the  costs  of  this  motion,  I think  that,  as  in  the  result  the 
residuary  estate  of  William  AVatson  goes  as  to  the  realty  to  Henrietta 
and  as  to  the  personalty  to  Frederick,  the  simplest  course  will  be  to* 
direct  that  the  costs  of  Jane  Watson,  Henrietta  AFatson,  and  the 
executors  of  William  AVatson,  he  borne  by  Henrietta  Watson,  and 
that  the  costs  of  the  other  parties  be  paid  by  the  estate  of  Frederick 
AVatson,  those  of  his  executors  as  between  solicitor  and  client. 

Jane  AA^atson  and  Henrietta  Goodall  AVatson  appealed  from  the- 
judgment  of  Orde,  J. 


April  10.  The  appeal  was  heard  by  Meredith,  C.J.O.,  Mac- 
LARBN,  AIagee,  Hodgins,  and  Ferguson,  JJ.A. 

H.  J.  Scott,  K.G.,  and  J.  A.  Hope,  for  the  appellants  and  for 
the  executors  of  the  will  of  AVilliam  AVatson. 

C.  J.  Foy,  for  the  executors  of  Frederick  AA^atson. 

J.  M.  Godfrey,  K.C.,  for  the  Muskoka  Free  Hospital  for  Con- 
sumptives. 

J.  P.  Ells,  for  the  Wardens  of  St.  James  Church,  Perth. 


May  22.  The  judgment  of  the  Court  was  read  by  Hodgins,  J.A.  : 
— Appeal  by  Jane  AVatson  and  Henrietta  Goodall  AVatson  from  the ' 
order  of  Orde,  J.,  who  held  that  the  personalty  comprised  in  this ' 
estate  was  exempted  from  the  payment  of  an  annuity  to  Jane 
Watson  and  of  a legacy  to  the  other  appellant,  both  being  charged 
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on  realty  devised  to  Frederick  Watson,  a son  of  the  testator,  and 
now  deceased. 

The  general  law  on  the  subject  is  well  stated  by  Buckley,  J.,  in 
In  re  Banks,  [1905]  1 Ch.  547,  549,  as  follows: — 

The  personal  estate  is  primarily  liable  for  the  payment  of  debts 
and  funeral  and  testamentary  expenses ; but  the  testator  may 
exonerate  it,  either  by  express  words  or  by  an  indication  of  inten- 
tion to  be  found  in  the  will  which  leads  to  the  Court  being  judicially 
satisfied  that  it  was  the  testator’s  intention  to  exonerate  it.  It  is  not 
enough  that  he  charges  his  real  estate  with  the  payment  of  debts. 
It  is  necessary  to  find,  not  that  the  real  estate  is  charged,  but  that 
the  personal  estate  is  discharged.  This  need  not  be  done  by  express 
words,  but  there  must  be  found  in  the  will  plain  intention  or  neces- 
sary implication  to  operate  exoneration.” 

In  the  present  case  the  question  is  not  the  broad  question  as  to 
exemption  from  all  debts,  but  is  really  somewhat  narrower,  and  is 
more  like  that  stated  in  Gittins  v.  Steele  (1818),  1 Swanst.  24; 
and  that  is  (p.  29)  : — 

‘‘  Whether  a particular  legacy  (whatever  may  be  the  case  with 
other  legacies  or  with  debts)  is  payable  only  out  of  the  freehold 
and  leasehold  estates,  or  whether  it  is  also  payable  out  of  the  general 
personal  estate,  the  charge  on  the  freehold  and  leasehold  estates 
being  designed  as  an  additional  security.”  The  Lord  Chancellor, 
Lord  Eldon,  in  that  case  went  on  to  say : From  the  payment  of 

debts  the  personal  estate  can  be  exempted  only  by  the  substitution 
of  a sufficient  fund,  and  it  continues  subject  to  the  claims  of  credi- 
tors in  the  event  of  a deficiency  in  the  fund  provided.  But  legatees 
and  devisees,  as  volunteers,  are  not  entitled  to  resort  to  any  other 
than  the  particular  fund  which  the  testator,  or  the  law,  has 
assigned.” 

Very  much  the  same  idea  pervades  the  decision  of  Hancox  v. 
Abbey,  11  Ves.  179,  a decision  of  the  Master  of  the  Rolls,  Sir 
William  Grant.  He  says  (p.  185)  : — 

As  to  the  legacy  of  £2,000,  I cannot  consider  it  as  a general 
legacy ; nor  conceive  the  personal  estate  in  any  degree  charged  with 
it;  for  that  sum  is  given  only  as  a part  of  the  produce  of  the  real 
estate.  The  real  estate  is  devised  on  trust  to  be  sold;  and  an  appli- 
cation of  the  money  is  directed,  in  the  first  place,  to  pay  the  mort- 
gage of  £3,000 ; and  then,  in  the  next  place,  the  trustees  are  directed 
thereout,  that  is,  of  the  money  produced  by  the  sale,  to  raise  the 
sum  of  £2,000;  which  he  gives  and  bequeaths  to  his  two  daughters 
. . . The  daughters  therefore  cannot  claim  it  in  any  other 

shape  than  as  part  of  the  produce  of  the  real  estate.” 
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App.  Biv.  Sir  James  Wigram,  Y.-C.,  in  Dickin  v.  Edwards,  4 Hare  273, 
followed  that  case  in  an  action  where  the  sum  of  £1,000  was  directed 

to  he  raised  out  of  the  real  estate  and  paid  to  the  plaintiff.  After 

Watson,  giving  other  pecuniary  legacies,  the  testator  bequeathed  to  his 
Hod^s  residue  and  remainder  of  his  personal  estate,  subject 

J.A.  ’ “the  payment  of  his  legacies,  debts,  funeral  and  testamentary 
expenses.’^ 

The  general  scheme  of  William  Y^atson^s  will  appears  to  be  to 
give  his  wife  a home  and  part  of  the  furniture  and  $150  a year  and 
to  his  daughter,  the  other  appellant  here,  a piano  and  $1,000. 

These  payments  he  charged  on  his  real  estate  and  devised  it  to 
his  son  Frederick  Watson  charged  with  these  sums,  and,  in  case  of 
Frederick’s  death  without  issue  before  his  mother,  he  directed  the 
lands  to  go  to  his  said  daughter — to  whom  by  a codicil  he  gave  all 
his  money  in  the  hank  and  that  invested  in  mortgages. 

So  far,  I think,  the  intention  is  well  manifested  that  the  wife 
and  daughter  are  to  have  a charge  on  the  lands  devised  to  Frederick 
Y^atson  for  their  legacies,  and  that  these  lands  go  to  the  daughter 
so  charged. 

The  will  then  provides  that,  in  addition  to  the  real  estate,  the 
son  Frederick  Y^atson  is  to  have  all  the  rest  residue  and 
remainder  of  my  personal  estate  of  every  nature  and  kind  and 
wheresoever  situate.’’  This,  as  well  as  the  real  estate,  is  to  go  to  him 
for  his  own  sole  and  absolute  use  and  benefit  subject  only  and 
charged  and  chargeable  with  the  bequests  and  legacies  hereinbefore 
given  to  my  wife  Jane  Watson  and  my  daughter  Henrietta  Goodall 
Watson.”  By  a codicil,  the  personalty,  consisting  of  the  money  in 
the  bank  and  that  invested  in  mortgages,  is  bequeathed  to  the 
daughter.  This  latter  provision  is  inconsistent  with  the  charge  on 
the  personal  estate  in  the  residuary  clause  and  suggests  that  that 
clause  should  be  read,  as  was  that  in  Dickin  v.  Edwards  (ante), 
as  referring  to  the  charge  on  the  real  estate,  there  being  in  the  will 
no  legacies  charged  or  chargeable  ” upon  the  personal  estate  but 
only  upon  the  real  estate.  By  the  codicil  the  portion  of  the  personal 
estate  given  to  the  daughter  would  otherwise  have  been  specifically 
charged  with  these  legacies,  if  the  clause  were  differently  construed. 

I agree  with  my  brother  Orde  in  the  reasons  he  has  given,  and 
add  these  considerations  in  support  thereof. 

I may  add,  as  a commentary,  the  remarks  of  Lord  Eldon,  L.C., 
in  the  leading  case  of  Bootle  v.  Blundell,  1 Mer.  193,  at  p.  219: — 

^^Hpon  looking  through  the  several  cases  which  have  been 
decided  during  a period  of  more  than  a century  past,  I think  I shall 
have  been  authorised  to  say,  at  the  commencement  of  that  period, 
that,  if  such  a rule  were  laid  down  ” (i.e.,  that  the  intention  of  the 
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testator  to  exempt  must  be  manifested  in  snch  a manner  that 
persons  out  of  Court  cannot  fail  to  agree  that  such  was  his  inten- 
tion) there  could  never,  in  all  human  probability,  be  any  decision 
upon  a will  furnishing  the  solution  of  this  question;  and  now,  at 
the  close  of  it,  I think  I am  authorised  to  say,  that  that  which  it 
was  then  probable  would  be  the  fact  is  the  fact;  for,  on  a com- 
parison of  all  the  cases  which  have  arisen,  it  is  scarcely  possible  to 
find  any  two  in  which  the  Court  altogether  agrees  with  itself,  there 
being  scarcely  a single  circumstance  that  is  considered  in  one  case 
as  a ground  of  inference  in  favour  of  the  intention,  but  it  is  con- 
sidered in  other  cases  as  against  the  same  inference.^’ 

I would  affirm  the  judgment  and  dismiss  the  appeal. 

Appeal  dismissed  with  costs. 


[APPELLATE  DIVISION.] 

Marangos  V.  Harold. 

Eushand  and  Wife  — Alienation  of  Wife’s  Affeetions  — AduUerj/  not 
Charged  — Husband  and  Wife  Living  together  — Deprivation  of 
Comfort,  Society,  and  Serviees  of  Wife — Damages — Punitive  or 
Compensatory — Misdirection — New  Trial. 

In  an  action  to  recover  damages  for  the  alienation  by  the  defendant  of 
the  affections  of  the  plaintiff’s  wife,  adultery  was  not  charged,  and 
it  appeared  that  the  husband  and  wife  had  been  and  were  at  the  time 
of  the  trial  living  together  as  man  and  wife:  — 

Held,  that  the  fact  that  the  husband  and  wife  continued  to  live  together 
did  not  affect  the  right  of  the  husband  to  recover  if  the  result  of  the 
conduct  of  which  he  complained  had  been  to  deprive  him  to  a greater 
or  less  degree  of  the  comfort,  society,  and  services  of  his  wife,  as  well 
as  to  alienate  her  affections  from  him. 

Bannister  v.  Thompson  (1913-14),  29  O.L.R.  562,  32  O.L.R.  34,  and 
Ballard  V.  Money  (1920),  47  O.L.R.  132,  followed. 

The  trial  Judge  instructed  the  jury  that  they  might  award  punitive 
damages,  and  they  found  a verdict  for  the  plaintiff  with  $2,000  dam- 
ages, for  which  sum  judgment  was  directed  to  be  entered  for  the 
plaintiff  with  costs:  — 

Held,  on  appeal  (Hodgins,  J.A.,  dissenting),  that  the  action  was  on  the 
case,  there  was  no  trespass,  and  punitive  damages  could  not  be 
awarded — the  trial  Judge  had  misdirected  the  jury,  and  there  should 
be  a new  trial. 

Butterworth  v.  Butterworth,  [1920!]  P.  126,  approved  and  applied. 

Per  Febguson,  J.A.: — The  damages  should  be  based  on  (1)  the  value  of 
the  wife’s  affections,  love,  service,  and  society  and  (2)  compensation 
to  the  husband  for  the  injury  to  his  feelings,  the  blow  to  his  honour, 
and  the  hurt  to  his  family  life.  “ 

The  trial  Judge  erred  in  commenting  adversely  on  the  failure  of  the 
defendant  to  call  the  plaintiff’s  wife  as  a witness  at  the  trial. 

Per  Hodgins,  J.A.: — The  right  to  give  exemplary  damages  does  not 
depend  upon  proof  of  active  malice  or  insult.  The  action  is  based  on 
loss  of  consortium,  but  the  damages  may  be  aggravated  by  evil 
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motives  or  insulting  conduct;  and  they  may  also  be  increased  and  the 
defendant  punished  thereby,  not  only  for  his  wrongful  act  and  for  its 
inherent  wrongfulness,  but  for  malicious,  high-handed,  or  contempt- 
uous conduct. 

Review  of  the  authorities. 


An  appeal  by  the  defendant  from  the  judgment  of  Riddell,  J,, 
at  the  trial,  upon  the  findings  of  a jury,  in  favour  of  the  plaintiff 
for  the  recovery  of  $2,000  and  costs  in  an  action  for  alienation  of 
the  affections  of  the  plaintiffs  wife. 

March  15.  The  appeal  was  heard  by  Meredith,  C.J.O.,  Mac- 
LAREN,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

T.  H.  Lennox,  K.C.,  for  the  appellant. 

T.  S.  Elmore,  for  the  plaintiff,  respondent. 

May  22.  Meredith,  C.J.O.  : — This  is  an  appeal  by  the 
defendant  from  the  judgment  dated  the  13th  February,  1922,  which 
was  directed  to  be  entered  by  Riddell,  J.,  on  the  verdict  of  the  jury 
at  the  trial  before  him  at  Toronto  on  that  day. 

The  action  is  brought  to  recover  damages  for  the  alienation  by 
the  appellant  of  the  affections  of  the  respondent’s  wife,  resulting 
in  the  loss  of  the  comfort,  society,  and  services  of  the  wife,  as  well 
as  her  affection  for  her  husband.  ^ 

It  was  contended  by  counsel  for  the  appellant  that  the  case  had 
failed,  especially  as  the  respondent  and  his  wife  were  living 
together,  and  also  that  the  learned  Judge  erred  in  instructing  the 
jury  that  they  might  award  punitive  damages. 

The  fact  that  husband  and  wife  continue  to  live  together  does 
not  affect  the  right  of  the  husband  to  recover  if  the  result  of  the 
conduct  of  which  he  complains  has  been  to  deprive  him  to  a greater 
or  less  degree  of  the  comfort,  society,  and  services  of  his  wife,  as 
well  as  to  alienate  her  affections  from  him.  That  was  decided  in 
Bannister  v.  Thompson  (1913-14),  29  O.L.R.  562,  32  O.L.R.  34, 
and  Ballard  v.  Money  (1920),  47  O.L.R.  132. 

There  was,  in  my  opinion,  evidence  proper  to  be  submitted  to 
the  jury,  and  no  ground  has  been  shewn  for  setting  aside  its 
verdict. 

In  my  view,  the  learned  trial  Judge  erred  in  his  direction  to  the 
jury.  In  the  elaborate  reasons  for  his  judgment,  McCardie,  J.,  in 
Bidterwortli  v.  Butterworth,  [1920]  P.  126,  has  satisfactorily 
shewn  that,  whatever  may  have  been  the  view  of  the  Courts  in  the 
early  cases,  the  modern  well-settled  rule  is  that  in  an  action  for 
criminal  conversation  only  compensatory  and  not  punitive  damages 
may  be  awarded,  and  this  on  the  ground  that  the  action  is  in  case 
and  not  in  trespass. 
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If  this  be  the  law,  it  is  d fortim’i  that  punitive  damages  cannot 
be  awarded  in  an  action  for  the  alienation  of  a wife’s  affections, 
because  it  is  an  action  on  the  case,  and  there  is  no  trespass  even  on 
the  old  theory  on  which  it  was  held  that  adulterous  intercourse  with 
the  wife  was  a tort. 

While  punitive  damages  may  not  be  awarded,  substantial  dam- 
ages may  be  given.  As  pointed  out  by  McCardie,  J.,  p.  142,  the 
damages  fall  under  two  heads,  (1)  the  value  of  the  wife  in  its 
pecuniary  aspect  and  (2)  in  its  consortium  aspect.  This  latter 
depends  on  the  wife’s  purity,  moral  character  and  affection, 
and  her  general  qualities  as  a wife  and  mother.”  He  added  that 
upon  the  consortium  aspect  of  the  matter  the  co-respondent’s 
conduct  may  have  the  utmost  relevance.  For  this  branch  depends, 
as  I have  said,  upon  the  purity  and  general  character  of  the  wife. 
If  the  wife  be  of  a wanton  disposition  or  disloyal  instincts,  it  is 
obvious  that  the  general  value  to  the  husband  is  so  much  the  less. 
Thus  if  it  be  proved  that  she  thrusts  herself  upon  the  co-respondent, 
or  lightly  yields  to  his  desire,  or  holds  herself  out  to  be  a single 
woman,  a conclusion  adverse  to  her  general  character  and  there- 
fore to  her  value  will  at  once  be  drawn.”  He  also  said  (p.  143)  ; 

Hpon  the  question  of  the  consortium  value  of  the  wife,  the  co- 
respondent’s conduct  may  therefore  be  important;”  and,  after 
pointing  out  (p.  144)  that  damages  may  be  claimed  for  the  injury 
to  the  husband’s  feelings  and  the  like,  the  learned  Judge  said  that 
with  respect  to  this  head  of  damage  the  conduct  of  the  co-res- 
pondent is  of  the  greatest  importance.  The  blow  to  the  husband 
and  the  shock  to  his  feelings  clearly  depend  to  a large  extent  on 
the  conduct  of  the  co-respondent.  It  therefore  follows  that  any 
feature  of  treachery,  any  grossness  of  betrayal  . . . and  the 
like  circumstances  may  add  deeply  to  the  husband’s  sense  of  injury 
and  wrong,  and,  therefore,  call  for  a larger  measure  of  compensa- 
tion ” (pp.  144,  145).  The  learned  Judge  also  pointed  out  that  in 
certain  circumstances  the  fortune  of  the  adulterer  may  have  a 
direct  bearing  on  the  question  of  damages  (p.  148),  and  he  gave 
instances  in  which  it  would  be  important. 

The  observations  which  I have  quoted  were  directed  to  a case 
where  adultery  was  committed,  but  they  apply  suh  modo  io  a case 
such  as  this. 

Upon  the  whole,  I am  of  opinion  that  the  appeal  must  be  allowed, 
the  judgment  appealed  from  reversed,  and  a new  trial  directed. 

As  the  appellant  has  had  only  partial  success,  I would  make  the 
costs  of  the  appeal  and  of  the  last  trial  costs  in  the  cause  to  the 
appellant  in  any  event,  unless  the  Judge  before  whom  the  new  trial 
takes  place  otherwise  directs. 
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Maclaren-  and  Magee,  JJ.A.,  agreed  with  Meredith,  C.J.O. 

Hodgins,  J.A. : — Action  for  alienation  of  the  atfections  of  the 
respondent’s  wife.  Damages  were  assessed  at  $2,000. 

The  onl}^  objection  raised  by  the  appellant  which  it  is  necessary 
to  consider  is  that  the  learned  trial  Judge  charged  the  jury  that 
they  could  give  punitive  damages,  and  at  the  end  of  his  charge 
summed  it  up : — 

You  give  reasonable  damages,  taking  into  consideration  not 
only  the  loss  which  this  man  has  suffered,  but  also  you  can  take  into 
consideration  what  you  consider  some  punishment  for  this  defend- 
ant, to  shew  your  disapprobation  of  his  conduct.” 

No  adultery  was  proved,  and  the  jury  were  told  to  disregard  it 
as  an  element  in  assessing  the  damages. 

The  cases  of  Bannister  v.  Thompson,  29  O.L.R.  562,  32  O.L.R. 
34,  and  Ballard  v.  Money,  47  O.L.R.  132,  shew  that  alienation 
resulting  in  loss  of  consortium  gives  a cause  of  action  irrespective 
of  separation  or  enticement  followed  by  harbouring,  and  apart  from 
adultery. 

Reliance  is,  however,  placed  on  the  case  of  Butterworth  v. 
Butterworth,  [1920]  P.  126,  as  shewing  that  what  are  called  puni- 
tive damages  are  not  given  in  an  action  for  criminal  conversation; 
and  it  is  also  asserted  that,  the  elements  of  damage  being  the  same 
in  both  cases,  the  learned  Judge’s  charge  improperly  invited  the 
jury  to  give  punitive  damages.  It  is  important  to  note  the  argu- 
ment of  the  learned  Judge  who.  decided  the  Butterworth  case  and 
his  conclusions.  In  it  Mr.  Justice  McCardie,  with  his  usual  indus- 
try and  ability,  has  not  only  collected  all  the  decisions  in  point,  but 
has  traced  the  history  of  the  action  for  criminal  conversation,  which 
was  abolished  in  England  in  1857,  when  the  Matrimonial  Causes 
Act  was  passed  and  the  right  to  give  damages  for  adultery  was 
vested  in  the  Divorce  Court.  He  first  points  out  (p.  129)  that  the 
action  for  criminal  conversation  must  be  carefully  distinguished 
from  the  common  law  action  which  lay  either  for  knowingly  seduc- 
ing a wife  from  cohabitation  with  the  husband,  or  for  harbouring  a 
wife  after  notice  that  she  had  left  her  husband  without  his  consent, 
and  adds  (p.  130)  that  the  two  classes  of  action  apparently  remain 
in  existence  at  the  present  day.  He  then  proceeds  (p.  131)  : — 
The  action  for  criminal  conversation  was  based  on  the  mere 
act  of  adultery.  Once  a husband  could  prove  such  misconduct  he 
could  bring  his  action  for  damages  although  he  was  unable  to  allege 
or  prove  that  he  had  lost  the  society  and  cohabitation  of  his  wife.” 
After  discussing  numerous  cases,  he  says  (pp.  138,  139)  : — 

“ It  thus  appears  that,  for  reasons  which  I cannot  understand, 
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an  action  for  criminal  conversation  was,  at  the  time  when  the 
Matrimonial  Causes  Act,  1857,  became  law,  apparently  regarded 
as  an  action  in  which  exemplary  or  punitive  damages  were  not  to  be 
given.  Very  soon  after  the  Act  was  passed  Sir  Cresswell  Cresswell 
pointed  out  to  a special  jury  in  the  Divorce  Court  (see  Oomyn  v. 
Comyn  and  Humphreys  (1860),  32  L.J.  P.  210)  that  they  were 
to  deal  with  the  question  of  damages  as  if  assessing  them  in  a 
common  law  action  for  criminal  conversation.  He  then  expressly 
told  the  jury  that  it  was  not  their  function  to  punish  the  co- 
respondent. Apparently  that  learned  Judge  applied  to  a full 
extent  the  observations  of  Coleridge,  J.,  in  Wilton  v.  Webster 
(1835),  7 C.  & P.  198,  202.  The  view  of  Sir  Cresswell  Cresswell 
has  apparently  become  the  established  law  of  this  Court.^^ 

In  dealing  with  the  history  of  the  law  on  this  subject  previous 
to  1857,  he  tells  us  (pp.  146,  147)  that  ^^it  is  clear  beyond  doubt 
that  up  to  1834  evidence  was  habitually  adduced  in  actions  for 
criminal  conversation  not  only  as  to  the  co-respondent’s  social  posi- 
tion, but  also  as  to  his  apparent  fortune.  In  that  year,  however, 
the  case  of  James  v.  Biddington,  6 C.  & P.  589,  was  tried  before 
Alderson,  B.  In  the  course  of  the  case  the  learned  Baron  (after 
admitting  that  the  practice  had  been  as  I have  stated)  rejected 
evidence  as  to  specific  property  possessed  by  the  co-respondent,  and 
added : ^ The  amount  of  the  co-respondent’s  means  is  not  a ques- 
tion in  the  cause.’  This  is  the  decision  which  first  clearly  suggested 
that  the  damages  awarded  to  a husband  were  not  punitive  but 
compensatory.” 

The  learned  Judge  then  (p.  137)  states  his  conclusion  that  this 
special  action  ‘^became  conspicuously  sni  generis,  and  grew  to  be 
subject  to  particular  rules  as  to  damages,  distinguishing  it  from 
other  actions  of  tort.” 

The  recent  tendency  in  England  has  been  in  the  direction  of 
eliminating  damages  altogether  in  dealing  with  divorce  cases.  And 
there  is  a reason  for  that  tendency  which  does  not  exist  here.  Under 
the  Act  of  1857,  where  a man  gets  his  divorce,  the  Judge  is  always 
confronted  with  the  fact  that  he  has  to  assess  damages  against  the 
co-respondent  on  the  basis  that  the  husband  has  lost  what  is  in  fact 
an  unfaithful  and  unloving  wif^^ : Sweeting  v.  Sweeting  and 
Rowlands  (1919),  36  Times  L.R.  15;  Lord  v.  Ijord  and  Lambert, 
[1900]  P.  297;  Venables  v.  Venables  and  Wheeler  (1916),  114 
L.T.R.  566. 

While,  no  doubt,  the  conclusions  of  McCardie,  J.,  in  the  par- 
ticular class  of  case  he  was  considering,  are  correct,  I am  not  able 
to  adopt  the  Butterworth  case  as  an  authority  for  excluding  from  a 
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case  of  alienation,  apart  from  adulter}^,  the  considerations  as  to 
damages  which  have  hitherto  applied  to  cases  of  tort  involving 
either  snch  alienation  or  other  wrongs  which  affect  a man’s  position, 
feelings,  pride,  affections,  and  comfort.  Until  the  adoption  of  the 
restricted  rule  as  to  damages  which  the  learned  Judge  mentions, 
it  is  clear  from  the  Butterworth  case  that  punitive  damages  could 
be  given  for  criminal  conversation,  as  well  as  in  cases  resembling 
this  one:  S.C.,  pp.  135-6-7.  Indeed  the  learned  Judge  is  himself 
pressed  with  the  difficulty  of  logically  applying  that  rule  and 
eliminating  punitive  damages,  even  in  criminal  conversation.  He 
says  at  p.  141 : — 

But  if  the  conduct  of  a defendant  as  above  stated  he  import- 
ant, then  it  ought  to  follow  as  a matter  of  juristic  logic  that  the 
damages  should  vary  with  the  conduct.  Thus  if  his  conduct  be 
marked  by  treachery,  wantonness,  cruelty,  or  gross  depravity,  the 
damages  should  be  so  much  the  more  than  if  his  conduct  be  free 
from  such  circumstances  of  aggravation. 

To  give  effect,  however,  to  this  logical  result  would  be  to 
render  the  damages  punitive  or  exemplary  rather  than  compensa- 
tory. They  would  vary  with  the  impropriety  and  gra\dty  of  the 
misconduct.” 

I do  not  stop  to  follow  out  that  learned  Judge’s  very  interesting 
study  of  how  far  logic  supports  the  rule  of  law  which  appears  now 
to  govern  in  England  in  divorce  cases  as  regards  damages  for 
adultery.  The  main  elements  are  the  same,  it  is  true,  in  alienation 
of  affection,  as  in  criminal  conversation,  though  the  offence  is  less. 
But,  once  you  allow  the  conduct  of  the  defendant  to  be  a factor 
which  can  be  made  to  aggravate  or  to  moderate  the  damages,  it  is 
well-nigh  impossible  to  compensate  ” the  plaintiff  without  at  the 
same  time  inflicting  some  punishment  on  the  defendant.  And  it 
seems  to  me  impracticable  to  draw  a line  between  compensating  and 
punitive  damages  in  a case  where  the  measure  of  the  plaintiff’s  loss 
depends  in  any  degree  upon  the  action  of  the  defendant  in  the  sense 
that  his  conduct  can  make  all  the  difference  between  an  ordinary 
invasion  of  a right  and  a serious  and  irreparable  blow  to  a man’s 
home,  life,  and  outlook. 

In  Mayne  on  Damages,  9th  ed.  (1920),  p.  484,  the  following 
proposition  from  Buffer’s  Uisi  Prius  26(a)  and  27  (1817), .is  quoted 
with  approval : — 

The  action  lies  in  this  case  for  the  injury  done  to  the  husband 
in  alienating  his  wife’s  affections,  destroying  the  comfort  had  from 
her  company,  and  raising  children  for  him  to  support  and  provide 
for ; and  as  the  injury  is  great,  so  the  damages  given  are  commonly 
very  considerable.  But  they  are  properly  increased  or  diminished 
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by  the  paTticular  circumstances  of  each  case.  The  rank  and  quality 
of  the  plaintiff;  the  condition  of  the  defendant;  his  being  a friend, 
relation,  or  dependant  of  the  plaintiff;  or  being  a man  of  substance; 
proof  of  the  plaintiff  and  his  wife  having  lived  comfortably 
together  before  her  acquaintance  with  the  defendant,  and  her 
having  always  borne  a good  character  till  then;  and  proof  of  a 
settlement  or  provision  for  the  children  of  the  marriage,  are  all 
proper  circumstances  of  aggravation.” 

And  the  text-writer  adds : — 

It  will  only  be  necessary  to  add  a few  words  in  elucidation  of 
this  summary.  As  almost  the  whole  foundation  of  this  action 
consisted  in  the  loss  of  the  wife’s  society  and  affection,  it  was  most 
important,  with  a view  to  damages,  to  ascertain  what  the  extent 
of  this  loss  was,  and  how  far  it  had  been  caused  by  the  acts  of  the 
defendant.” 

'Bishop,  in  his  New  Commentaries  on  Marriage,  Divorce,  and 
Separation,  vol.  1,  sec.  1361,  says : — 

One  who,  by  improper  means,  alienates  a wife’s  affections  from 
her  husband,  though  she  neither  leave  him  nor  yield  her  person 
to  the  seducer,  injures  the  husband  in  that  to  which  he  is  entitled, — 
brings  unhappiness  to  the  domestic  hearth,  renders  her  mere  ser- 
vices less  efficient  and  valuable,  and  inflicts  on  him  a damage  in  the 
nature  of  slander, — so  that  for  the  redress  of  this  wrong  an  action 
is  maintainable.” 

In  Halsbury’s  Laws  of  England,  vol.  10,  pp.  306,  307,  the  law  is 
stated  as  follows : — 

Where  the  wounded  feeling  and  injured  pride  of  a plaintiff,  or 
the  misconduct  of  a defendant,  may  be  taken  into  consideration  the 
principle  of  restitutio  in  integrum  no  longer  applies.  Damages  are 
then  awarded  not  merely  to  recompense  the  plaintiff  for  the  loss  he 
has  sustained  by  reason  of  the  defendant’s  wrongful  act,  but  to 
punish  the  defendant  in  an  exemplary  manner,  and  vindicate  the 
distinction  between  a wilful  and  an  innocent  wrongdoer.  The 
damages  so  awarded  have  been  variously  called  exemplar}^  vindic- 
tive, penal,  punitive,  aggravated,  or  retributory.  Except  in  the 
case  of  breach  of  promise  of  marriage,  exemplary  damages  cannot 
be  awarded  in  an  action  for  breach  of  contract,  since  the  existence 
of  misconduct  cannot  alter  the  rule  by  which  the  damages  for 
breach  of  contract  are  assessable.  Such  damages  may,  however,  be 
awarded  in  an  action  for  tort,  as,  for  instance,  assault,  trespass, 
negligence,  nuisance,  libel,  slander,  seduction,  malicious  prosecu- 
tion, and  false  imprisonment.” 

Page  323 : In  cases  in  which  damages  are  awarded  for  dis- 

grace, wounded  feelings,  loss  of  credit  or  inconvenience,  it  is 
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obviously  impossible  to  assess  the  plaintiff’s  loss  at  a precise  money 
value.  And  this  is  the  case  also  when  damages  are  awarded  in 
respect  of  pain  and  suffering.  The  only  limit  which  can  be  im- 
posed is  that  the  amount  shall  not  be  unreasonable.” 

Page  331 : But  where  damages  are  recoverable  in  respect  of 

injuries  to  the  reputation  or  feelings,  or  in  respect  <5f  pain  and 
suffering  or  inconvenience,  a jury,  or  the  tribunal  that  stands  in 
the  place  of  a 'jury,  must  estimate  them  in  the  best  way  they  can, 
applying  the  rules  of  common  sense  and  ordinary  life.  Where 
damages  are  not  only  compensatory  to  the  plaintiff,  but  also  punitive 
to  the  defendant,  as  in  actions  which  are  based  upon,  or  may  be 
aggravated  by,  the  evil  motives  or  insulting  conduct  of  the  defend- 
ant, there  is  no  measure  of  damages  in  the  sense  of  an  approximate 
standard  of  money  value.  The  only  limit  imposed  in  such  cases  is 
that  the  damages  awarded  must  not  be  unreasonably  large  or 
unreasonably  small.” 

Pollock  on  Torts,  11th  ed.,  p.  190,  says: — 

One  step  more,  and  we  come  to  cases  where  there  is  great 
injury  without  the  possibility  of  measuring  compensation  by  any 
numerical  rule,  and  juries  have  been  not  only  allowed  but  encour- 
aged to  give  damages  that  express  indignation  at  the  defendant’s 
wrong  rather  than  a value  set  upon  the  plaintiff’s  loss.  Damages 
awarded  on  this  principle  are  called  exemplary  or  vindictive.  The 
kind  of  wrongs  to  which  they  are  applicable  are  those  which, 
besides  the  violation  of  a right  or  the  actual  damage,  import  insult 
or  outrage,  and  so  are  not  merely  injuries  but  injurice  in  the 
strictest  Roman  sense  of  the  term.” 

In  reference  to  the  case  of  Emhlen  v.  Myers  (1860),  6 H.  & N. 
54,  Pollock  remarks  (p.  192)  : that  it  was  soon  afterwards  referred 
to  by  Willes,  J.,  as  an  authority  that  a jury  might  give  exemplary 
damages,  though  the  action  was  not  in  trespass,  from  the  character 
of  the  wrong  and  the  way  in  which  it  was  done.” 

In  speaking  of  an  action  of  seduction,  Pollock  says  (p.  232)  : — ■ 
Some  loss  of  service,  or  possibility  of  service,  must  be  shewn  as 
consequent  on  the  seduction,  since  that  is,  in  theory,  the  ground  of 
action;  but  when  that  condition  is  once  satisfied,  the  damages  that 
may  be  given  are  by  no  means  limited  to  an  amount  commensurate 
with  the  actual  loss  of  service  proved  or  inferred.  The  awarding 
of  exemplary  damages  is  indeed  rather  encouraged  than  otherwise.” 
I need  not  multiply  quotations,  but  similar  views  will  be  found 
expressed  in  'Sedgwick  in  his  work  on  Damages,  9th  ed.,  vol.  1,  p- 
83,  and  at  pp.  43  and  44,  where  he  says : — 

All  the  items  (of  damage)  must,  therefore,  be  taken  into  the 
account  in  any  effort  to  make  complete  compensaiion,  in  the 
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ordinary  acceptation  of  the  word.  But  we  shall  find  that  the  legal 
meaning  of  the  term  is  very  different.  In  fact,  unless  the  word  is 
used  in  a technical  sense,  it  is  altogether  inaccurate  to  speak  of 
damages  as  always  resulting  in  compensation/' 

See  also  Addison  on  Torts,  8th  ed.,  p.  49;  Clerk  and  Lindsell 
on  Torts,  7th  ed.,  p.  143. 

Examples  may  be  found  in  the  following  cases : — 

Tullidge  v.  Wade  (1769),  3 Wils.  18,  a seduction  case:  ‘^Actions 
of  this  sort  are  brought  for  example’s  sake  ...  If  much 
greater  damages  had  been  given,  we  should  not  have  been  dissatisfied 
therewith;  the  plaintiff  having  received  this  insult  in  his  own 
house per  Wilmot,  C.J.,  at  p.  19. 

In  Bell  V.  Midland  Railway  Co.  (1861),  10  C.B.N.S.  287 — tres- 
pass— following  Emhlen  v.  Myers  (1860),  6 H.  & N.  54,  exemplary 
damages  were  given  because  the  defendant  had  committed  a 
grievous  wrong  ^^with  a high  hand”  (p.  307).  See  also  Davis  v. 
Bromley  Urban  District  Council  (1903),  67  J.P.  275. 

In  QuirTc  v.  Thomas,  [1916]  1 K.B.  516,  Swinfen  Eady,  L.J., 
speaking  of  an  action  for  seduction,  said  (p.  527)  : — 

The  action  is  really  an  action  for  a breach  arising  from  the 
personal  conduct  of  the  defendant  and  affecting  the  personality  of 
the  plaintiff.  In  such  an  action  the  injury  is  treated  as  a personal 
one,  and  damages  are  awarded  in  respect  of  the  personal  injury  to 
the  plaintiff  occasioned  by  the  personal  conduct  of  the  defendant; 
the  conduct  of  both  parties  may  be  taken  into  account  in  assessing 
damages,  and  circumstances  of  mitigation  or  aggravation  may  be 
given  in  evidence;  monetary  expenditure  or  giving  up  a post  or 
change  of  position  in  reliance  on  the  promise  may  certainly  be 
given  in  evidence  as  aggravating  circumstances;  and  damages  may 
be  given  of  a vindictive  and  uncertain  kind,  not  merely  to  repay 
the  plaintiff  for  temporal  loss,  but  to  punish  the  defendant  in  an 
exemplary  manner  ; the  damages  are  entirely  at  large,  and,  what- 
ever matters  are  taken  into  account,  the  damages  awarded  are  one 
lump  sum.” 

The  references  and  these  cases  all  deal  with  actions  which  are 
brought  for  the  same  class  of  wrongs  as  this  case  illustrates,  or 
deal  with  the  elements  of  damage  for  a tort  where  the  basis 
is  injury  to  feelings,  position,  or  pride,  or  where  they  are  of  such  a 
nature  that  the  conduct  of  the  wTongdoer  enters  into  their  calcula- 
tion. 

I do  not  agree  that  the  right  to  give  exemplary  damages  in  this 
case  or  others  comparable  to  it  depends  upon  proof  of  active  malice 
or  insult.  The  action  of  alienation  is  based  on  loss  of  consortium, 
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but  the  damages  may  be  aggravated  by  evil  motives  or  insulting 
conduct.  They  may  also  be  increased  and  the  defendant  pun-  ipj 
ished  thereby,  not  only  for  his  vrrongful  act  and  for  its  inherent  ^ 
wrongfulness,  but  for  conduct  described  as  high-handed,^’ 
insolent,”  vindictive,”  malicious,”  or  shewing  a contempt  of 
the  plaintiff’s  right,  or  disregarding  every  principle  which  actuates 
the  conduct  of  gentlemen:  Halsbury’s  Laws  of  England,  vol.  10, 
pp.  307,  308. 

I see  no  reason  to  disagree  in  law  with  the  rather  vigorous 
charge  of  the  learned  trial  Judge,  and  would  dismiss  the  appeal. 

Fergusox,  J.A.  : — The  grounds  of  appeal  are : — 

(1)  That  the  said  judgment  is  against  law  and  evidence  and 
the  weight  of  evidence. 

(2)  Improper  admission  of  evidence. 

(3)  That  there  was  no  evidence  to  support  the  findings  of  the 
jury  that  the  defendant  was  guilty  of  alienating  the  affections  of 
the  plaintiff’s  wife. 

(4)  Misdirection  of  the  jury  on  the  part  of  the  learned  trial 
Judge,  and  that  the  damages  awarded  by  the  jury  are  excessive. 

It  is  not  to  be  lost  sight  of  that  adultery  was  not  charged. 

There  is  evidence  to  justify  a finding  that  the  defendant  alien- 
ated the  affections  of  the  wife;  and,  although  she  has  always  con- 
tinued to  reside  with  her  husband  and  occupy  his  bed,  yet  there  is 
evidence  that,  by  reason  of  the  defendant’s  action,  the  wife  has 
become  less  valuable  to  the  plaintiff,  in  that  she  is  not  now  so 
affectionate  and  attentive  to  her  husband  and  her  family,  and 
absented  and  continues  absenting  herself  from  home  frequently 
for  periods  ranging  from  a few  hours  to  some  weeks,  causing  her 
husband  anxiety,  worry,  trouble,  and  loss. 

The  jury  were,  on  the  evidence,  entitled  to  believe  that  the 
change  in  the  conduct  and  affections  of  the  plaintiff’s  wife  was  the 
result  of  the  defendant’s  attentions. 

That  brings  us  to  the  4th  ground  of  appeal — misdirection  and 
excessive  damages. 

The  portions  of  the  charge  and  proceedings  necessary  to  the  MB 
consideration  of  these  objections  read: — 

Let  me  give  you  a little  law.  When  a man  marries  a wife,  he 
is  supposed  to  select  her — at  least  in  this  country — or  be  selected 
by  her,  as  the  case  may  be,  for  a life-companion,  to  make  his  life  JM 
happy,  to  look  after  his  home,  to  be  a comfort  to  him,  a person  ioWM 
- whom  he  can  go  with  his  sorrows  and  tribulations.  It  is  often  saidSi 
that  a good  wife  doubles  one’s  pleasures  and  halves  one’s  sorrows. 

A man  is  entitled  to  the  society  and  the  comfort  of  a wife;  and  any^H 
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man  who  interferes  between  husband  and  wife,  and  changes  that 
relationship  which  every  good  man  has  a right  to  have,  does  a 
grievous  wrong — in  my  mind,  one  of  the  most  grievous  wrongs 
which  can  be  done  to  anybody.  To  come  between  man  and  wife, 
and  take  away  her  love  and  affection  from  him,  to  prevent  his 
receiving  the  comfort  and  solace  of  her  society,  is  to  me  a serious 
thing,  and  a jury  ought  to  look  upon  it  as  a serious  thing,  and  a 
jury  ought  to  visit  it,  if  it  is  proved,  with  damages  commensurate, 
not  only  with  the  actual  personal  loss  which  the  husband  has 
suffered,  but  also  to  punish  the  defendant  and  shew  him  what  they 
think  of  such  conduct,  and  to  prevent  other  persons  sinning  in  the 
same  way.  Therefore,  I charge  you  that  you  are  entitled,  if  you 
find  that  this  man  has  come  between  husband  and  wife,  has  taken 
away  from  the  husband  that  love  and  affection  and  solace  and  com- 
fort to  which  he  is  entitled  at  the  hands  of  his  wife,  you  may  give 
not  only  damages  to  compensate  for  that  loss,  if  there  be  such  loss, 
but  also  to  shew  your  disapprobation  of  such  conduct  on  the  part 
of  any  man  calling  himself  a man  ...  I am  glad  to  know 
that  nobody  has  said  in  this  instance  that  there  was  actual  carnal 
intercourse  between  the  defendant  and  the  woman.  The  plaintiff 
does  not  say  so;  his  counsed  has  not  so  alleged;  T shall  not  suggest 
it;  and  you  may  leave  that  entirely  out  of  your  minds  . . . 

What  struck  me  in  this  case,  gentlemen — it  may  strike  you — is,, 
why,  in  the  name  of  common  sense,  if  the  defendant  is  telling  the 
truth,  he  did  not  call  the  woman?  . . 

The  plaintiff  would  not  naturally  put  the  woman  into 
the  witness-box  in  order  to  blacken  herself,  you  may  think; 
but,  if  she  was  good  and  pure,  and  the  defendant  had  not  interfered 
with  her  in  any  regard,  and  had  not  changed  her  mind  as  regards 
her  husband,  why  didn’t  he  put  her  in  the  witness-box  ? . . . 

If  you,  first  of  all,  believe  that  this  man  was  monkeying  with 
this  man’s  wife,  interfering  with  this  man’s  wife,  interfering 
between  husband  and  wife,  taking  away  the  wife  when  he  ought  not 
to  have  interfered  between  husband  and  wife,  in  such  a way  as  to 
prevent  her  being  as  loving  and  kind  and  tender  and  affectionate 
and  comforting  as  she  ought  to  have  been,  and  ought  to  be,  do  you 
think  he  was  the  cause  of  it?  If  so,  upon  this  evidence,  you  have  a 
right  to  find  a verdict  for  the  plaintiff  . . . 

It  is  very  simple.  A husband  very  seldom  is  able  to  prove  any 
actual  personal  pecuniary  loss.  He  may  not  have  lost  $5  in  money, 
but  has  he  lost  his  comfort  and  society  of  a good  wife,  a loving 
wife  ? If  so,  you  can  say  that  the  defendant  has  got  to  pay  for  that 
the  amount  that  you  think  it  is  worth.  You  can  also,  as  I have  said. 
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in  taking  into  consideration  the  amount  that  you  ought  to  assess 
against  this  defendant,  stamp  with  your  disapproval  conduct  of  this 
kind  on  the  part  of  any  man  . . . 

Any  objection  ? 

''Mr,  Lennox:  I object  to  the  reference  your  Lordship  made  in 
respect  to  the  damage.  I think  your  words  were  a direction  to  the 
jury  as  to  the  amount  that  they  should  find. 

""  His  'Lordship:  They  were  not.  I told  the  jury  they  could  find 
$100,000  or  find  down  to  75  cents.  If  I did  not,  I tell  them  now.  I 
do  not  direct  them  as  to  anything. 

"Mr.  Lennox:  Then,  your  Lordship  asked  the  jury  why  the 

defendant  did  not  call  the  wife.  I do  not  think  it  is  any  more 
incumbent  upon  the  defendant  to  call  the  wife  than  it  was  the 
plaintiff. 

His  Lordship:  If  the  jury  think  so,  that  is  all  right.  That  is 
for  the  jury. 

"Mr.  Lennox:  I should  think  it  would  be  a most  dangerous 
thing  for  a man  to  call  another  man’s  wife  to  give  evidence. 

His  Lordship:  As  I said,  the  last  case  of  this  kind  I tried  in 
this  Court,  that  is  exactly  the  thing  that  was  done. 

"Mr.  Lennox:  It  seems  to  me  that,  if  the  husband’s  story  is 
true,  he  should  be  the  man  to  call  his  wife. 

His  Lordship:  I should  not  think  so.  I should  not  think  any 
decent  man  would  call  his  wife  in  order  to  blacken  her  character, 
but  that  is  for  the  jury. 

"Mr.  Le7inox:  The  plaintiff  himself  does  not  mind  blackening 
her  in  his  evidence.  I do  not  see  that  calling  the  wife  would  be  any 
worse  than  that. 

'''  His  Lordship : That  is  for  the  jury. 

"Mr.  Lennox:  Your  Lordship  said  the  jury  should  take  into 
consideration  not  only  the  actual  loss,  but  might  punish  the 
defendant. 

His  Lordship : I repeat  that. 

"Mr.  Lennox:  I submit  that  is  not  a proper  way  of  putting 
it  to  the  jury.  As  a matter  of  fact,  they  are  not  supposed  to  punish 
the  defendant. 

His  Lordship:  I do  not  agree  with  you. 

"Mr.  Lennox:  They  are  supposed  to  give  reasonable  damages 
if  the  defendant  is  guilty. 

His  Lordship  (addressing  the  jury)  : You  give  reasonable 

damages,  taking  into  consideration  not  only  the  loss  which  this  man 
may  have  suffered,  but  also  you  can  take  into  consideration  what  you 
consider  some  punishment  for  this  defendant,  to  shew  your  dis- 
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approbation  of  his  conduct.  It  is  not  a contract^,  you  see.  It  is 
tort.-’^ 

I have  found  no  case  that  supports  the  charge  that  punitive 
damages  should  or  may  be  awarded  in  an  action  for  enticing, 
alienation  of  affections,  harbouring,  or  even  criminal  conversation, 
unless  perhaps  where  malice  is  alleged  and  proved. 

The  gist  of  all  these  actions  seems  to  me  to  be  loss  of  the 
affection,  comfort,  and  society  of  the  wife:  Mayne  on  Damages, 

9th  ed.,  p.  485;  Bannister  v.  Thompson,  32  O.L.R.  34;  and  the 
damages  to  be  awarded  seem  to  me  to  be  not  punitive,  but  (1)  the 
value  of  the  wife’s  affections,  love,  service,  and  society,  and  (2) 
compensation  to  the  husband  for  the  injury  to  his  feelings,  the 
blow  to  his  honour,  and  the  hurt  to  his  family  life : Butterworth  v. 
Butterworth,  [1920]  P.  126;  Maguire  v.  Maguire  (1921),  50 
O.L.R.  579;  Mayne  on  Damages,  9th  ed.,  p.  484  et  seq.;  Arnold  on 
Damages  and  Compensation,  2nd  ed.,  p.  229;  Clerk  and  Lindsell 
on  Torts,  7th  ed.,  p.  229;  Salmond  on  Torts,  5th  ed.,  p.  456;  21 
'Cyc.  1621;  see  also  Smith  v.  Kaye  (1904),  20  Times  L.R.  261, 
where  the  measure  of  damages  is  thus  stated,  p.  263 : — 

If  the  jury  thought  that  the  defendant  induced,  persuaded,  or 
incited  the  wife  to  leave  her  husband,  and  in  consequence  she  did 
leave,  they  must  give  such  damages  as  would  be  reasonable  in  the 
circumstances,  having  regard  to  some  extent  to  the  plaintiff’s  posi- 
tion in  the  world  and  what  he  had  lost  by  being  deprived  of  the 
society  of  his  wife.” 

In  Evans  v.  Evans,  [1899]  P.  195,  202,  Sir  Francis  Jeune 
instructed  the  jury  as  follows: — ■ 

It  is  not  your  duty  to  punish  the  co-respondent : this  Court 
does  not  sit  as  a Court  of  morality,  to  inflict  punishment  against 
those  who  offend  against  the  social  law.  Consider  the  wrong  of  the 
adultery  in  all  its  aspects,  and  say  by  your  verdict  what  sum  you 
think  the  co-respondent  ought  to  pay  as  compensation  to  the  peti- 
tioner.” 

In  Wilton  v.  Webster  (1835),  7 C.  & P.  198,  Coleridge,  J., 
charged  the  jury : — • 

The  only  grounds  on  which  you  ought  to  give  damages  to  the 
. . . plaintiff  are  for  the  shock  which  has  been  given  to  his  feelings, 
and  the  loss  of  the  society  of  his  wife.” 

Metcalf  V.  Roberts  (1893),  23  O.R.  130,  and  the  American  cases 
collected  in  21  Cyc.  1161,  seem  to  be  authority  for  the  proposition 
that,  if  the  harbouring,  inducing,  and  alienating  be  done  for  the 
purpose  of  injuring  the  plaintiff,  punitive  damages  may  be  awarded, 
but  that  question  does  not  arise  in  this  case. 
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On  these  authorities^  I am  of  opinion  that  the  charge  of  the 
learned  Judge  in  reference  to  the  measure  of  damages  cannot  be 
supported. 

I am  also  of  opiniom  that,  considering  that  the  plaintiff’s  wife 
was  at  the  time  of  the  trial,  and  still  is,  enjoying  his  bed  and  board, 
and  the  defendant  maintained  his  innocence,  it  was  not  to  be 
expected  that  the  defendant’s  counsel  would  call  the  wife,  and  conse- 
quently that  the  learned  Judge  erred  in  commenting  adversely  on 
his  failure  to  do  so. 

Eor  these  reasons,  I would  allow  the  appeal  and  direct  a new 
trial;  costs  of  the  appeal  and  former  trial  to  be  costs  in  the  cause 
to  the  defendant  in  any  event. 

Appeal  allowed  (Hodgins,  J.A.,  dissenting) . 


[APPELLATE  DIVISION.] 

Re  City  of  Ottawa  and  Geand  Teunk  Raitavay  Co. 

Assessment  and  Taxes — Agreement  between  Municipality  and  Railway 
Company — “ Centi'ol  Union  Passenger  Station  ” — Fixed  Assessment 
for  Term  of  Years — Authorisation  by  Statute  (7  Edw.  YII.  ch.  79 
(0.) ) and  Municipal  By-law — Lands  and  Buildings  Used  by  Express 
Companies,  whether  Included — Evidence. 


An  agreement  between  a municipality  and  a railway  company,  author- 
ised by  statute  and  municipal  by-law,  provided  for  the  erection  of  a 
passenger  station,  the  lands  and  buildings  in  connection  therewith  to 
be  assessed  and  valued  at  a fixed  sum  for  a period  of  20  years. 
Express  companies  occupied  buildings  on  the  property,  and  the  muni- 
cipality contended  that  these  buildings  were  not  subject  to  the  agree- 
ment:— 

Held,  upon  an  assessment  appeal,  that  the  railway  express  business  is 
incidental  to  and  connected  with  the  passenger  business,  and  the 
lands  and  buildings  so  occupied  were  within  the  exception. 

Evidence  to  define  the  meaning  to  be  attached  to  the  description 
“ central  union  passenger  station  ” was  properly  admitted. 

An  appeal  by  the  Corporation  of  the  City  of  Ottawa  from  an 
order  of  the  Ontario  Railway  and  Municipal  Board,  dated  the  22nd 
January,  1922,  allowing  an  appeal  from  an  order  of  the  Judge  of 
the  County  'Court  of  the  County  of  Carleton  confirming  an  assess- 
ment of  certain  lands  and  buildings  of  the  Grand  Trunk  Railway 
Company  in  the  city  of  Ottawa. 


March  29  and  30.  The  appeal  was  heard  by  Meeedith,  C.J.O., 
Maclaeen,  Magee,  Hodgins,  and  Feeguson,  JJ.A. 

F.  B.  Proctor,  for  the  appellant  city  corporation. 

IF.  C.  Chisholm,  K.€.,  for  the  railway  company,  respondent. 
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May  22.  The  judgment  of  the  Court  was  read  by  Meredith^ 
C.J.O. : — The  question  for  decision  is,  whether  or  not  the  lands  and 
buildings  are  covered  by  the  fixed  assessment  provided  for  by  by- 
law No.  2704,  passed  on  the  4th  November,  1907,  and  the  agreement 
between  the  appellant  and  the  'Canada  Atlantic  Railway  Company, 
the  predecessor  in  title  of  the  respondent,  bearing  date  the  16th  day 
of  that  month,  the  execution  of  which  the  by-law  authorised.  The 
agreement  recites  that  provision  had  been  made,  in  the  manner 
mentioned  in  the  recital,  “ for  the  construction  of  a central  union 
passenger  station  upon  or  adjoining  the  property  described  in  letters 
patent,  dated  the  2nd  March,  1896,  of  sufficient  dimensions  to 
accommodate  the  passenger  business  of  all  the  railways  now  using 
the  station  and  facilities  provided  upon  the  said  property  for  the 
passenger  business  of  all  other  railways  which  may  require  to  use 
the  said  station  and  facilities,  and  of  such  design  as  Avould  make 
the  said  station  and  any  buildings  required  in  connection  with  it 
worthy  architectural  features  of  the  capital  of  Canada.” 

The  Act  of  the  Legislature  authorising  the  granting  of  the  fixed 
assessment  is  An  Act  to  confirm  certain  By-laws  of  the  City  of 
Ottawa  and  for  other  Purposes,”  assented  to  on  the  20th  April, 
1907,  7 Edw.  VII.  ch.  79,  and  the  agreement  provides  that  for  the 
period  of  20  years,  from  and  including  the  year  1909,  the  total 
assessed  value  of  the  said  central  union  passenger  station  and  all 
buildings,  superstructures,  fixtures,  and  appurtenances  whatsoever 
thereunto  belonging,  and  the  lands  used  in  connection  therewith 
for  passenger  train  terminals  and  passenger  business  and  purposes 
incidental  thereto,  shall  be  and  the  said  assessment  and  valuation  is 
hereby  fixed  and  agreed  upon  at  the  sum  of  $150,000,  and  no  more, 
and  it  is  hereby  distinctly  declared  and  agreed  that  the  above 
described  property  shall  be  liable  to  be  rated  for  all  purposes  of 
taxation  by  the  city  in  each  of  the  said  20  years  only  on  such  fixed 
assessment  valuation  of  $150,000,  and  no  more,  and  that  such  rates 
to  be  imposed  on  said  fixed  assessment  of  $150,000  shall  be  the 
usual  and  same  as  the  rates  imposed  on  all  ratepayers  and  property- 
owners  of  the  said  city  of  Ottawa  generally  in  each  of  the  said 
years  as  provided  by  the  provisions  of  the  Assessment  Act  and 
amendments  thereto.  Provided  that  any  portion  of  the  said  central 
union  passenger  station  used  for  any  purpose  other  than  railway 
purposes  shall  be  assessed  and  rated  in  the  same  manner  as  other 
similar  property  in  the  said  city  of  Ottawa  is  assessed  and  rated.” 
Provision  is  also  made  for  the  approval  by  the  appellant’s 
council  of  the  plans  and  specifications  of  the  station,  and  the 
becoming  effective  of  the  fixed  assessment  is  made  conditional  on 
the  approval  being  obtained. 
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The  council’s  approval  of  the  plans  and  specifications  was  given 
by  by-law  No.  2781,  passed  on  the  25th  day  of  June,  1908. 

By  a further  agreement,  dated  the  27th  June,  1908,  the  execu- 
tion of  which  was  authorised  by  by-law  No.  2780,  passed  on  the  same 
day,  the  lands  to  which  the  original  agreement  referred  are  defined 
as  those  bordered  in  red  upon  a plan  marked  A.  annexed  to  the  later 
agreement,  and  a triangular  piece  of  land  described  in  the  agree- 
ment, if  it  should  be  acquired  by  the  Canada  Atlantic  or  the  Ottawa 
Terminals  Railway  Company. 

By  this  later  agreement  provision  is  made  for  the  closing  of  part 
of  Besserer  street,  which  is  to  be  closed  upon  the  condition  that  the 
part  closed  shall  be  maintained  as  a public  approach  to  and  means 
of  public  egress  from  the  said  central  union  passenger  station,  and 
that  all  cabmen,  expressmen,  transfer-men,  and  other  persons,  shall 
have  the  right  to  go  to  and  from  the  said  station  over  the  said  land 
when  calling  for  or  delivering  passengers  or  goods.” 

It  is  also  provided  that  if  any  part  of  the  lands  should  be  at  any 
time  used  for  other  purposes  than  passenger  train,  terminals,  or 
passenger  business,  or  purposes  incidental  thereto,”  it  shall  cease  to 
enjoy  the  benefit  of  the  fixed  assessment  and  thereafter  be 
assessed  at  its  actual  value  proportionately  with  other  lands.” 

It  is  contended  by  the  appellant  that  those  portions  of  the 
station  and  lands  that  are  used  for  express  purposes  are  not 
included  in  the  fixed  assessment,  because,  as  it  is  argued,  they  do 
not  properly  form  part  of  a passenger  station  and  are  not  for  the 
purpose  of  doing  a passenger  business,  and  that  the  business  which 
is  done  by  express  companies  is  not  a passenger  but  a freight 
business. 

It  appears  to  me  that  it  must  be  taken  that  the  parties  under- 
stood for  what  purposes  a passenger  station  was  ordinarily  used 
and  to  have  contracted  on  that  footing.  I have  no  doubt  that  what 
the  city  desired  to  guard  against  was  exempting  what  should  be 
used  for  the  railway  companies’  freight  business,  and  it  is  not 
unreasonable  to  assume  that  the  intention  was  to  draw  a line 
between  the  two  classes  of  business,  freight  and  passenger. 

The  evidence  adduced  before  the  Board  established  beyond 
doubt  that  the  almost  invariable  practice  of  railways  in  this  country 
and  in  the  TJnited  States  is  at  the  large  passenger  stations  to 
provide  accommodation  for  this  express  business  and  to  treat  the 
express  business  not  as  part  of  the  freight  but  of  the  passenger  busi- 
ness. 

In  my  view,  that  evidence  was  properly  admitted.  Without  some 
evidence  as  to  what  a passenger  station  is,  it  would  be  difficult,  if 
not  impossible,  for  a Court  to  determine  what  the  component  parts 
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of  a passenger  station  are,  and,  as  I have  said,  in  my  opinion,  the 
civic  authorities  must  be  taken  to  have  known,  or  by  inquiry  to 
have  ascertained,  what  accommodation  it  was  usual  to  provide  in  a 
passenger  station.  The  language  in  the  agreement  is  wide  enough 
to  include  accommodation  for  the  express  business.  As  I read  it, 
the  station  “ and  all  buildings,  superstructures,  substructures,  fix- 
tures and  appurtenances  thereto  belonging  ” are  without  qualifica- 
tion to  be  within  the  exemption,  and,  in  addition  to  these,  ^Hhe 
lands  used  in  connection  therewith  for  passenger  business  and 
purposes  incidental  thereto  are  also  to  be  included  in  it. 

Counsel  for  the  appellant  contended  that  the  by-law  and  agree- 
ment granted  a wider  exemption  that  is  authorised  by  the  statute, 
and  that  it  was  operative  only  to  the  extent  to  which  the  legislative 
authority  to  grant  it  had  been  obtained.  The  statute  (sec.  4) 
authorised  the  'fixed  assessment  on  a central  union  passenger 
station  to  be  constructed  according  to  plans  to  be  approved  by  the 
Governor  in  Council  and  the  council  of  the  said  corporation  at  a 
cost  of  not  less  than  $-250,000  and  the  land  used  in  connection 
therewith  for  passenger  purposes.-’^ 

Assuming  that  argument  to  be  well-founded,  I am,  for  the 
reasons  I have  already  mentioned,  of  opinion  that  it  has  been  satis- 
factorily shewn  that  accommodation  for  a railway  company’s  express 
business  is  usually  part  of  a well  equipped  station  in  a large  centre 
of  population,  and  that  accommodation  of  that  nature  is  covered  by 
the  terms  of  the  statute. 

In  addition  to  this,  I do  not  see  why  the  parties  might  not  in 
their  agreement  define  the  meaning  to  be  attached  to  the  descrip- 
tion central  union  passenger  station,”  provided  that  it  was  not 
made  to  include  something  that  could  not  reasonably  be  thought  to 
form  part  of  such  a station. 

I see  no  reason  for  a different  conclusion  as  to  the  building 
erected  in  recent  years  for  the  use  of  the  Dominion  Express  Com- 
pany, or  for  holding  that  because  the  two  express  companies  are 
separate  corporations  the  buildings  and  land  occupied  by  them  are 
not  within  the  exemption.  As  to  both  these  matters  I agree  with 
the  reasons  of  the  Board. 

I would  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 

[This  judgment  was  aflarmed  by  the  Supreme  Court  of  Canada  in 
October,  1922.] 
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, Danfoiith  Heights  Limited  v.  McDehmid  Brothers. 

Yendor  and  Purchaser — Agreement  for  Sale  of  Land — Action  for  Specific 
Performance — Fixed  Time  for  Completion — Time  Made  of  Essence 
— Vendor  Unready  to  Close  — Statute  of  Frauds  — Absence  of 
Writing — Evidence  — Onus  of  Proof — Election — Land  Intended  for 
Warehouse — Municipal  By-law  Prohibiting  Use  of  Land  therefor — 
Inability  of  Vendors  to  Convey  what  was  Intended. 

Where,  under  the  terms  of  a written  agreement  for  the  sale  of  land, 
time  was  made  of  the  essence,  and  the  purchasers  were  ready  and 
willing  to  close  on  the  day  fixed  for  closing,  but  the  vendors  were 
unable  to  complete:  — 

Held,  that  the  purchasers  were  not,  by  certain  later  interviews  had  by 
their  solicitor  with  the  vendors’  solicitors,  or  by  certain  acts  of  their 
own,  precluded  from  relying  upon  the  condition  as  a defence  to  the 
vendors’  action  for  specific  performance,  such  interviews  and  acts 
not  amounting  to  a recognition  by  the  purchasers  of  the  contract  as 
still  subsisting  or  to  a communication  to  the  vendors  of  a willingness 
on  the  part  of  the  purchasers  to  complete,  notwithstanding  the  lapse 
of  time. 

The  purchasers  were  not  bound  to  give  notice  that  they  regarded  the 
agreement  as  at  an  end,  and  the  giving  of  such  notice,  long  after  the 
time  fixed  for  completion,  was  not  an  admission  that  the  vendors’ 
rights  under  the  agreement  had  continued  until  such  notice  was  given. 

Per  Sutherland,  J.: — The  judgment  of  the  trial  Judge,  dismissing  the 
vendors’  action  for  specific  performance,  could  not  be  sustained  on 
the  ground  that  the  Statute  of  Frauds  prevented  a holding  that  the 
vendors’  time  for  completion  was  excluded  by  the  purchasers’  recog- 
nition of  the  contract  as  subsisting  after  the  time  fixed  for  comple- 
tion (such  recognition  not  being  by  any  writing). 

Per  Rose,  J.: — The  stipulation  that  time  shall  be  of  the  essence  of  the 
agreement  means,  that  if  either  party  fails  to  do  his  part  within  the 
specified  time  the  other  party  may  declare  the  agreement  at  an  end, 
or  elect  to  keep  it  in  force,  if  he  so  desires.  The  question  then 
being,  whether,  upon  the  evidence,  there  has  or  has  not  been  an  elec- 
tion, and  not  whether  a written  contract  with  a variation  shall  be 
enforced,  the  Statute  of  Frauds  has  no  application. 

Review  of  the  authorities. 

Discussion  of  the  effect  of  a municipal  by-law  declaring  a certain  section 
“ residential  ” upon  an  agreement  (made  before  the  passing  of  the 
by-law)  to  purchase  property  for  commercial  purposes  situated  within 
the  prohibited  section — whether  the  land  which  the  vendors  were  able 
to  convey  was  so  essentially  different  in  character  from  the  land  about 
which  the  parties  believed  themselves  to  be  contracting  that  specific 
performance  ought  not  to  be  adjudged  against  the  purchasers. 

Judgment  of  Ferguson,  J.A.,  21  O.W.N.  49,  affirmed. 

An  appeal  by  the  plaintiffs  from  the  judgment  of  Ferguson, 
J.A.,  who  tried  the  action  without  a jury^  dismissing  it  with  costs: 
see, 21  O.W.H.  49.  The  action  was  by  the  vendors  of  land  for 
specific  performance  of  a contract  of  sale  and  purchase. 
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The  appeal  was  heard  by  Mulock,  C.J.Ex.,  Sutherland, 
Kelly,  Masten,  and  Eose,  JJ. 

J.  P.  White,  for  the  appellants. 

B.  N.  Davis,  K.C.,  for  the  defendants,  respondents. 

The  facts  and  arguments  are  sufficiently  stated  in  the  judg- 
ments. 
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May  23.  Mulock,  C.J.Ex.  : — This  action  was  brought  by  the 
plaintiffs,  the  vendors  of  certain  lands,  for  specific  performance  of  a 
written  contract  for  their  purchase  by  the  defendants,  and  was 
tried  by  Ferguson,  J.A.,  who  dismissed  it.  The  appeal  is  from  his 
judgment. 

By  the  express  provisions  of  the  contract,  the  sale  was  to  be  com- 
pleted on  or  before  the  5th  February,  1920,  and  time  was  made  of 
the  essence  of  the  agreement..  The  plaintiffs  were  unable  to  make 
title  within  that  time,  whereupon  the  defendants  became  entitled 
to  rescission. 

By  letter  dated  the  20th  March,  1920,  the  defendants’  solicitor 
wrote  to  the  plaintiffs’  solicitor  as  follows : — 

''Re  McDermid  and  Danforth  Heights. 

‘^  ...  As  intimated  to  you  several  days  ago,  my  client 

could  not  wait  for  the  closing  of  the  deal  until  you  had  your  title 
fixed  up,  and  consequently  he  has  had  to  rent  premises  in  the  city 
here  to  answer  his  requirements  . . . This  is  to  notify  you  that 

the  purchaser  has  had  to  avail  himself  of  the  clause  in  the  agreement 
by  which  time  is  the  essence  and  hereby  notifies  you  that  under  the 
circumstances  he  is  unable  and  unwilling  to  carry  out  the  deal.” 

The  plaintiffs  contend  that  the  defendants  waived  their  right 
to  specific  performance  of  the  contract  within  the  stipulated  time. 
If  they  did  not,  the  action  must  fail. 

The  question  thus  raised  is  one  of  fact,  and  the  onus  is  on  the 
plaintiffs  to  establish  waiver.  To  constitute  waiver,  the  acts  relied 
upon  must  be  such  as  warrant  the  finding  of  an  agreement  by  the 
defendants  to  waive. 

After  the  5th  February,  they  did  nothing  which  recognised  the 
existence  of  the  contract,  and  the  plaintiffs  had  no  sufficient  reason 
for  thinking  that  they  were  treating  it  as  still  subsisting.  It  is  true 
that  the  defendants  did  not,  until  the  20th  March,  formally  notify 
the  plaintiff  company  that  they  regarded  the  contract  as  ended, 
but  they  were  not  bound  to  give  notice,  and  their  having  done  so 
cannot  be  construed  as  an  admission  that  until  then  the  contract 
was  subsisting. 

In  my  opinion,  the  evidence  does  not  establish  a waiver.  The 
appeal  should  be  dismissed  with  costs. 
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SuTHEKLAND^  J. : — The  plaintiffs  are  the  owners  of  part  of  lot 
No.  138  (40'  by  150')  on  the  south  side  of  Coleman  avenue  in  the 
city  of  Toronto,  plan  1351.  On  the  19th  day  of  January,  1920, 
their  agent  to  sell  procured  a written  offer,  drawn  and  signed 
by  the  defendants,  to,  purchase  this  land  for  $3,000,  payable 
as  follows : $100  on  date,  $900  on  completion  of  sale,  and  the 
balance  on  mortgage.  The  offer  was  accepted  by  the  plaintiffs  on 
the  20th.  The  down  payment  was  made.  The  writing  refers  to 
rights  to  a railway  siding  and  the  use  of  a lane  which  the  vendors 
were  to  transfer  to  the  purchaser  as  appurtenant  to  the  land  sold, 
and  thus  on  its  face  suggests  the  use  that  was  intended  to  be  made. 

From  the  evidence  it  is  clear,  and  the  trial  Judge  has  found, 
that  both  parties  to  the  contract  knew  that  the  land  was  being  sold 
and  bought  as  property  on  which  the  defendants  were  going  to  erect 
a warehouse.  The  contract  contained  the  following  terms : Sale 

to  be  completed  on  or  before  the  5th  day  of  February,  1920,  on 
which  date  possession  of  the  premises  to  be  given  to  the  purchaser 
and  time  shall  be  the  essence  of  the  agreement.^’ 

The  vendors  were  not  in  a position  by  the  date  last  mentioned 
to  satisfy  an  admittedly  good  objection  to  the  title  based  on  a 
registered  certificate  of  Us  pendens.  While  the  solicitors  for  the 
respective  parties  had  submitted  to  each  other  draft  documents 
looking  to  a completion  of  the  contract,  and  these  had  apparently 
been  approved,  both  knew  that  the  transaction  could  not  be  closed 
until  the  Us  pendens  was  vacated  and  a certificate  of  the  order 
registered.  The  plaintiffs’  solicitor  intimated  that  this  difficulty 
would  be  removed,  but  no  arrangement  was  arrived  at  as  to  when 
this  would  be  done.  The  trial  Judge  came  to  the  conclusion  that 
the  date  fixed  for  closing  ran  by  without  the  question  of  whether 
the  defendants  would  or  would  not  waive  it  coming  up  for  definite 
consideration.  Thereafter,  however,  and  some  time  before  the  20th 
March,  the  defendants’  solicitor  orally  notified  the  plaintiffs’  solici- 
tor— as  the  trial  Judge  has  also  found — that  he  would  have  to 
declare  the  deal  off  unless  it  was  closed  at  once.  The  defendants 
had  been  obliged  to  rent  other  warehouse  premises,  not  far  away, 
owing  to  their  doubts  about  the  matter  being  ready  to  close  in  time. 

On  the  20th,  the  defendants’  solicitor  wrote  to  the  plaintiffs’ 
solicitor,  notifying  him  that  the  purchaser  was  availing  himself  of 
the  clause  in  the  agreement  making  time  of  the  essence,  and  that 
he  was  unwilling  to  carry  out  the  deal. 

It  would  seem  from  a letter  written  by  the  plaintiffs’  solicitor 
to  the  defendants’  solicitor  on  the  24th  November,  1920,  that  the 
registration  of  the  certificate  of  Us  pendens  had  in  fact  been  dis- 
charged by  an  order  of  the  Master  in  Chambers  bearing  date  the 
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5th  March,  1920,  a certificate  of  which  for  registration  had  been 
obtained  on  the  6th,  and  it  was  registered  on  the  12th  March,  1920. 
Apparently  these  facts  had  not  been  communicated  to  the  defend- 
ants^ solicitor  up  to  the  time  of  the  writing  of  the  letter  of  the 
20th  March. 

On  the  29th  March,  1920,  the  solicitor  for  the  plaintiffs  wrote, 
in  reply  to  the  letter  of  the  20th,  that  he  was  instructed  to  notify 
the  defendants  that  they  would  be  expected  to  proceed  with  the 
transaction,  and  unless  it  was  closed  forthwith  a writ  for  specific 
performance  would  be  issued,  and  the  letter  concluded  with  the 
following  statement : Unless  the  matter  is  closed  by  Tuesday  next, 

the  6th  April,  I shall  be  obliged  under  my  instructions  to  commence 
action  against  your  clients.^^ 

No  question,  as  the  trial  Judge  finds,  came  up  between  the 
parties  as  to  the  defendants  being  prevented  from  building  a ware- 
house on  the  property  until  the  15th  April.  The  defendants  had 
not  apparently  entirely  abandoned  the  idea  of  securing  the  pro- 
perty, and  on  the  7th  April,  notwithstanding  their  previous  notice  of 
cancellation,  filed  the  plans  of  their  proposed  warehouse  building  with 
the  city  authorities  for  approval,  and  on  the  15th  one  of  the  defend- 
ants was  summoned  by  the  City  Architect  and  it  was  explained  to 
him  that  the  plans  would  have  to  go  before  the  committee  on  pro- 
perty for  consideration  of  the  question  of  the  advisability  of  declar- 
ing the  whole  or  part  of  the  street  on  which  the  property  in  question 
fronts  residential  property  and  for  a report  to  the  council  in  the 
matter.  On  the  3rd  May  the  committee  examined  the  property  and 
reported  that  part  of  the  street,  including  the  property  in  question, 
should  be  declared  residential,  and  on  the  7th  June  a by-law  of  the 
city  was  passed  so  declaring.  Meantime,  on  the  21st  May,  the  plain- 
tiffs had  issued  their  writ  claiming  specific  performance  of  the 
agreement. 

The  following  are  the  reasons  assigned  by  the  trial  Judge  for 
dismissing  the  plaintiffs’  action : — 

The  defendants  plead  the  Statute  of  Frauds — and  I am  of 
opinion  that  Plevins  v.  Dotuning  (1876),  1 C.P.D.  220,  ‘con- 
sidered in  Hartley  v.  Hymans,  [1920]  3 K.B.  475,  36  Times  L.E. 
805,  and  in  Sierichs  v.  Hughes  (1918),  42  O.L.E.  608,  establish 
that  where  the  plaintiff  is  suing  on  a contract  falling  under  the 
Statute  of  Frauds,  he  must  shew  that  he  was  ready  and  willing  to 
close  at  the  time  fixed  by  the  writing  and  had  failed  to  close  only 
by  reason  of  the  defendants’  request  or  must  prove  an  agreement  to 
waive  the  benefit  of  the  stipulation  or  to  extend  the  time  by  a 
writing  as  required  by  the  Statute  of  Frauds.” 

28 — 52  O.L.E. 
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He  came  to  the  conclusion,  therefore,  that  any  alleged  waiver, 
whether  by  word  or  month  or  by  conduct,  would  not  be  binding  if 
the  original  contract  be  within  the  statute,  as  here. 

I am  not  at  all  convinced  that  this  is  so,  or  that  the  judgment 
can  be  sustained  on  this  ground  alone.  In  Fry  on  Specific  Per- 
formance, 6th  ed.  (19'21),  pp.  520,  521,  it  is  said  that  ‘^objections 
grounded  on  the  lapse  of  time  are  waived  by  a course  of  conduct 
inconsistent  with  the  intention  of  insisting  on  such  an  objection; 
and  in  this  respect  it  is  immaterial  whether  time  was  originally  of 
the  essence  or  was  subsequently  engrafted  on  the  contract.^^  See 
the  authorities  referred  to  in  the  foot-notes  on  pp.  520  and  521. 

In  explanation  of  his  conduct  in  applying  to  have  his  plans 
approved  after  serving  a notice  withdrawing  from  the  contract, 
one  of  the  defendants  stated  that  he  did  it  as  “ as  a test  case  ’’  to 
see  if  he  could  build. 

Paragraph  6 of  the  statement  of  defence  is  as  follows : “ The 
subject-matter  of  said  agreement  was  too  indefinite  in  that  the 
lands  are  not  sufficiently  described  to  entitle  the  plaintiffs  to 
specific  performance  of  said  agreement,  and  the  defendants  plead 
the  Statute  of  Frauds,  E.S.O.  1914,  ch.  102,  sec.  2,  as  a defence  to 
this  action.’^ 

In  the  notice  of  appeal,  clause  6,  the  plaintiffs  urge  that  the 
trial  Judge  erred  in  finding  that  the  defendants  had  pleaded  the 
Statute  of  Frauds  as  a defence  to  the  plaintiffs’  claim  of  waiver  of 
the  stipulation  as  to  time,  and  erred  in  giving  effect  to  the  Statute 
of  Frauds,  as  the  defendants  pleaded  the  said  statute  in  connection 
only  with  the  sufficiency  or  insufficiency  of  the  description  of  the 
property  in  the  agreement  of  sale,  and  counsel  for  the  defendants 
at  the  trial  expressly  waived  this  defence  to  the  action.  The  latter 
statement  was  disavowed  by  counsel  for  the  defendants  upon  the 
argument  in  appeal;  and,  while  the  statute  is  apparently  pleaded 
with  special  reference  to  the  indefiniteness  of  the  description  of  the 
lands  in  the  agreement,  a plea  which  was  apparently  abandoned  at 
the  trial  and  upon  the  appeal,  the  statute,  being  in  para.  6 of  the 
defence  definitely  pleaded  as  a defence  to  the  action,  could,  and  I 
think  should,  be  available  generally  to  the  defendants,  as  the  trial 
Judge  apparently  held. 

Any  alleged  waiver  as  to  time  must  be  of  a definite  character 
and  fully  proved.  I think  the  plaintiffs  have  not  proved  any  such 
facts  as  would  warrant  a finding  of  waiver  on  the  part  of  the 
defendants.  What  was  done  by  the  defendants  with  reference  to 
their  plans  for  a proposed  building  was  done  in  the  hope  that,  if  no 
legal  difficulty  were  found  in  the  way,  they  might  still  offer  to  go  on 
and  complete  the  purchase. 
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Before  the  writ  was  issued,  the  defendants  l)ecame  aware — 
and  the  plaintiffs  no  doubt  also — that  the  land  in  question  would  be 
declared  by  the  city  authorities  to  be  residential,  and  that  it  would 
be  impossible  for  the  .defendants  to  build  a warehouse  on  it,  the 
right  to  do  which,  as  both  parties  knew,  was  the  main  ground  on 
which  the  defendants  had  entered  into  the  contract.  It  seems  to  me 
that  when  at  any  stage  before  completion  of  the  contract  or  judg- 
ment in  this  action  it  became  apparent  that  no  such  building  could 
be  erected  the  plaintiffs  were  precluded  from  succeeding. 

I am  of  opinion  that  the  trial  Judge  was  right  in  coming  to  the 
following  conclusion : “ The  power  of  the  Municipal  Corporation 

of  the  City  of  Toronto  to  restrict  the  use  of  the  property  or  to 
refuse  a permit  for  the  erection  of  a warehouse  on  this  property,  or 
subsequently  to  pass  a by-law  expressly  restricting  the  use  of  the 
property  in  question,  and,  the  validity  and  effect  of  such  a by-law, 
were  not  raised  by  either  party,  and  I am  not  called  upon  to  deal 
with  these  questions. 

A ground  also  taken  in  the  notice  of  appeal  was,  “ that  the 
trial  J udge  erred  in  finding  that  there  is  any  ‘ difference  in  sub- 
stance between  the  thing  which  the  plaintiffs  agreed  to  sell  and  the 
defendants  to  buy.’  ” It  was  argued  that,  as  the  defendants  would 
be  getting  the  identical  land  mentioned  in  the  agreement,  it  could 
not  be  said  that  there  was  a failure  of  consideration.  It  seems  to 
me,  however,  that  where  land  is  being  bought,  to  the  knowledge  of 
both  parties  to  the  contract,  for  a specific  purpose,  and  it  turns  out 
that  it  cannot  be  used  for  such  purpose,  there  is  a plain  failure  of 
consideration. 

I would  dismiss  the  appeal  with  costs. 

Kelly,  J.  : — ^^By  the  written  agreement  for  sale  and  purchase  of 
the  land  involved  in  this  action,  the  5th  February,  1920,  was  named 
for  the  closing  of  the  transaction,  and  time  was  expressly  made  the 
essence  of  the  agreement.  It  was  not  closed  at  that  time;  the 
vendors  were  not  ready  to  close,  registration  of  a Us  pendens  in 
another  action  not  having  been  vacated. 

The  learned  trial  Judge  found  that  when  the  solicitors  met  before 
the  time  fixed  for  closing  both  then  knew  that  closing  could  not 
take  place  while  the  lis  pendens  stood,  and  that  no  express  agreement 
was  made  to  waive  ” the  stipulated  date  for  closing — that  nothing 
was  said  about  it.  He  also  expressed  the  belief  that  the  question 
did  not  come  up  between  the  solicitors  until  a short  time  prior  to 
the  20th  March,  and  he  accepted  the  testimony  of  Mr.  Milne,  the 
purchasers’  solicitor,  that  he  had  been  instructed  by  his  clients  some 
time  prior  to  that  date  to  canqel  the  agreement. 
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Much  of  the  argument  was  devoted  to  a discussion  of  the  legal 
effect  of  verbal  understandings  to  postpone  the  time  for  closing 
named  in  the  contract^  and  the  legal  consequences  of  parties  to  a 
contract  going  on  negotiating  for  completion  after  that  time  has 
passed.  These  propositions  involve  difficult  questions  of  law  which 
have  been  the  subject  of  many  reported  decisions;  but  from  a 
perusal  of  the  evidence,  and  adopting  the  trial  Judge’s  findings,  it 
is  unnecessary  to  discuss  these  here,  for  there  was  no  express  oral 
agreement  to  extend  the  time,  and  no  negotiations  by  the  parties  or 
their  solicitors  for  the  completion  of  the  purchase  after  the  stipu- 
lated time;  and  the  purchasers  did  not  so  conduct  matters  as  to 
disentitle  them  to  strict  compliance  with  the  terms  which  required 
completion  on  the  5th  February.  The  most  that  can  be  said  is  that 
their  attitude  was  merely  a passive  one  until  their  instructions  to 
their  solicitor  to  declare  the  contract  at  an  end,  which  was  followed 
some  time  later  by  his  letter  of  the  20th  March,  nothing  having 
happened  in  the  meantime  to  recognise  the  continued  existence  of 
the  contract. 

The  letter  is  a positive  indication  that  the  purchasers  had  already 
availed  themselves  of  that  term  of  the  agreement  and  had  regarded 
the  agreement  as  at  an  end.  On  these  facts  alone  the  appellants 
must  fail. 

In  that  view  of  the  case,  it  is  unnecessary  to  consider  the  other 
questions  arising  from  the  by-laws  of  the  City  of  Toronto  restricting 
the  purposes  for  which  the  land  may  be  used,  and  the  application  of 
the  defendants  to  the  city  architect  for  a permit  for  the  erection  of 
a warehouse.  Explanation  was  offered  for  that  act  of  the  defend- 
ants. It  is  important  not  to  overlook — and  this  is  my  only  reason 
for  alluding  to  this  second  question — that,  the  contract  having 
already  come  to  an  end,  the  filing  of  plans  or  the  application  to  the 
architect  could  not  have  revived  it  or  substituted  a new  contract 
in  its  stead. 

I would  dismiss  the  appeal  with  costs. 

Masten,  J.  : — Having  had  the  opportunity  of  perusing  the 
judgments  prepared  by  my  brothers  Sutherland  and  Rose,  I agree 
in  the  result  at  which  they  each  arrive,  namely,  that  the  appeal 
should  be  dismissed  and  the  judgment  of  Ferguson,  J.A.,  should  be 
confirmed.  But  I would  base  my  conclusion  on  the  facts  rather 
than  on  the  difficult  questions  of  law  which  have  been  so  ably  and 
elaborately  discussed  by  my  brother  Rose. 

With  respect  to  the  first  ground  upon  which  the  judgment  below 
is  based,  I observe  that  the  agreement  of  sale  fixed  the  5th  February 
as  the  date  for  closing  and  made  time  of  the  essence  of  the  con- 


f 

Lii.]  ONTAEIO  LAW  REPORTS. 

tract.  Prior  to  the  5th  February,  no  attempt  was  made  by  either 
party  to  extend  the  time  for  closing.  The  defendants  were  ready 
and  willing  to  close  on  the  5th  February,  but  the  plaintiffs  were 
unable  on  that  date  to  convey  a good  title.  On  the  6th  February 
the  defendants  were  therefore  entitled  to  cancel.  After  a careful 
perusal  of  all  the  evidence,  I agree  with  my  brothers  Sutherland 
and  Rose  that  there  is  no  adequate  evidence  that  between  the 
5th  February  and  the  20th  March,  when  formal  notice  of  cancel- 
lation was  given,  the  defendants,  by  w^ords  spoken  or  written 
or  by  acts,  communicated  to  the  plaintiffs  their  willingness  to 
extend  the  time  for  closing  and  to  carry  out  the  contract  notwith- 
standing the  plaintiffs’  failure  to  complete  on  the  5th  February. 
On  the  20th  March  they  were  free  to  exercise  their  right  of  cancel- 
I lation,  and  they  did  so.  That  being  so,  the  first  legal  question 
j which  has  been  discussed  does  not  arise,  and  I prefer  to  reserve 
I consideration  of  it  until  it  does  arise. 

^ With  respect  to  the  second  of  the  grounds  on  which  the  judg- 
j ment  appealed  from  proceeds,  viz.,  that  the  land  which  the  plaintiffs 
are  able  to  convey  was  at  the  date  of  the  contract  so  essentially 
different  in  character  from  the  land  about  which  the  parties 
believed  themselves  to  be  contracting,  that  specific  performance 
ought  not  to  be  directed  against  the  defendants,  I desire  to  say  that, 
in  my  view,  that  question  is  also  one  of  fact  rather  than  of  law, 
and  being  a question  of  fact  different  minds  naturally  take  different 
views — tot  homines  quot  sententice.  For  illustrations,  witness  the 
varying  opinions  in  the  present  case  and  in  the  case  of  Freear  v. 
Gilders  (1921),  50  O.L.R.  217,  where  a similar  question  arose.  See 
also  the  cases  referred  to  in  Fry  on  Specific  Performance,  6th  ed., 
p.  204,  note  (1) . 

I make  this  observation  because  I think  that  our  decision  estab- 
lishes no  general  rule  of  law,  but  that  every  case  must  depend  upon 
its  own  circumstances,  and  I should  add  that,  there  being  a finding 
of  fact  by  the  trial  Judge,  I discern  no  sufficient  ground  in  the 
j evidence  to  warrant  us  in  reversing  his  finding,  whatever  might 
have  been  my  own  conclusion  had  I been  the  trial  Judge. 

The  appeal  should  be  dismissed. 

Rose,  J. : — The  judgment  appealed  from  proceeds  upon  two  dis- 
tinct grounds.  The  first  of  them  is,  that  the  plaintiffs  were  not 
able  to  convey  at  the  time  fixed  by  (and  declared  to  be  of  the 
essence  of)  the  contract,  and — following  Plevins  v.  Downing,  1 
O.P.D.  220,  considered  in  Hartley  v.  Hyman,  [1920]  3 K.B.  475, 
and  Sierichs  v.  Hughes,  42  O.L.R.  608 — that  the  Statute  of  Frauds 
prevents  effect  being  given  to  the  plaintiffs’  contention  that  the 
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defendants,  by  continned  recognition  of  the  agreement  as  still  in 
force,  had  waived  the  right  to  insist  that  performance  within  the 
time  fixed  was  of  the  essence  of  the  agreement.  The  second  ground 
is  that,  because  of  certain  by-laws  of  the  City  of  Toronto  which 
prevent  the  use  of  the  land  in  the  way  in  which  the  purchasers  (to 
the  knowledge  of  the  vendors)  intended  to  use  it,  there  is  a difference 
in  substance  between  the  thing  which  the  plaintiffs  are  able  to 
convey  and  the  thing  which  the  defendants  bought,  and  so  a failure 
of  consideration  within  the  meaning  of  the  judgment  in  Freear  v. 
Gilders,  50  O.L.E.  217. 

In  his  discussion  of  the  first  of  the  grounds  taken  in  the  judg- 
ment, counsel  for  the  plaintiffs  begins  with  an  attack  upon  the 
learned  trial  Judge’s  assumption  that  the  Statute  of  Frauds  was 
pleaded.  In  their  statement  of  claim  the  plaintiffs  allege  the  making 
of  the  agreement,  their  readiness  and  willingness  to  perform  it, 
and  the  defendants’  refusal.  In  the  statement  of  defence  the 
defendants  admit  the  agreement  but  deny  the  plaintiffs’  readiness 
to  perform  it  within  the  time  limited,  allege  the  defendants’ 
demand  for  the  return  of  the  deposit,  set  up  the  by-law  which 
rendered  the  premises  unfit  for  the  purpose  for  which  they  were 
bought,  and  then  say,  in  para.  6:  The  subject-matter  of  the  said 

agreement  is  too  indefinite  in  that  the  lands  are  not  sufficiently 
described  to  entitle  the  plaintiffs  to  specific  performance  of  said 
agreement,  and  the  defendants  plead  the  Statute  of  Frauds  . . . 

as  a defence  to  this  action.”  The  plaintiffs  in  their  reply  submit 
that  if  time  was  ever  of  the  essence  of  the  agreement  such  condi- 
tion was  waived  by  the  defendants.” 

The  defendants  do  not  seem  to  have  applied  under  Rule  119 
for  leave  to  deliver  any  subsequent  pleading — at  least  no  subsequent 
pleading  was  delivered — so  that,  unless  the  pleading  of  the  statute 
in  the  way  in  which  it  is  pleaded  in  para.  6 of  the  statement  of 
defence  is  a pleading  of  it  to  the  ''  waiver  ” alleged  in  the  reply, 
there  is  no  plea  expressly  raising  the  question  whether  the  acts  of 
waiver  ” relied  upon  are  (if  otherwise  sufficient)  rendered  ineffec- 
tive by  the  statute.  Moreover,  at  the  trial,  when  counsel  for  the, 
plaintiffs  was  proceeding  to  adduce  evidence  bearing  upon  tlie^ 
question  of  indefiniteness  of  description  raised  by  para.  6 of  the- 
statement  of  defence,  counsel  for  the  defendants  said : "You  need 
not  read  that:  I am  abandoning  that  paragraph.  That  is  the 
indefinite  description,  my  Lord.  There  is  no  use  bothering  your 
Lordship  with  it  when  I am  not  resting  anything  upon  it.”  Mr. 
MTiite  argues  that  this  statement  by  counsel  for  the  defendants 
amounted  to  an  abandonment  of  the  pica  of  the  statute,  if  the 
statute  had  been  pleaded  as  a defence  to  the  waiver  set  up  in  the 
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reply.  With  this  I do  not  agree:  the  fair  meaning  of  the  language 
nsed  seems  to  be  that  the  plea  that  the  agreement  was  too  indefinite 
to  be  enforced  was  abandoned,  and  I think  that,  if  there  ever  was  a 
plea  of  the  statute  as  an  answer  to  the  allegation  of  waiver,^’  that 
plea  remains  on  the  record.  It  seems  to  me,  however,  that  there 
never  was  a plea  of  the  statute  except  in  connection  with  the 
defendants^  allegation  that  the  agreement  was  unenforceable  by 
reason  of  its  indefiniteness.  But  it  is  also  my  opinion  that,  on  the 
authorities,  the  defendants  would  have  had  the  right  to  amend  by 
setting  up  the  statute  if  they  had  asked  for  leave  at  the  trial,  and 
that  leave  to  amend  ought  now  to  be  given:  Williams  v.  Leonard 
(1895-6),  16  P.E.  544,  17  P.E.  73,  26  Can.  S.C.E.  406;  Elmsley  v. 
Harrison  (1897),  17  P.E.  425,  525.  I shall  therefore  discuss  the 
case  upon  the  footing  of  there  being  such  a plea  upon  the  record. 

There  can  be  no  doubt  that  it  is  the  law,  as  stated  in  Hickman 
V.  Haynes  (1875),  L.E.  10  C.P.  598,  605,  that  neither  a plaintiff 
nor  a defendant  can  at  law  avail  himself  of  a parol  agreement  to 
vary  or  enlarge  the  time  for  performing  a contract  previouslv 
entered  into  in  writing,  and  required  so  to  be  by  the  Statute  of 
Frauds,”  or,  as  put  by  Viscount  Haldane  in  Morris  v.  Barron  and 
Company,  [1918]  A.C.  1,  16,  that  where  an  agreement  is  validly 
entered  into  which  has  had  to  comply  with  the  Statute  of  Frauds, 
and  variations  are  afterwards  sought  to  be  introduced  by  parol  or 
by  a document  which  does  not  comply  with  the  statute,  these 
variations  cannot  be  set  up  even  by  a defendant  as  an  answer  in 
proceedings  to  enforce  the  original  agreement.” 

ISTevertheless,  all  the  text-books  contain  statements  like  that  in 
Fry  on  Specific  Performance,  6th  ed.,  p.  520,  quoted  by  my  brother 
Sutherland,  as  follows : — 

Objections  grounded  on  the  lapse  of  time  are  waived  by  a 
course  of  conduct  inconsistent  with  the  intention  of  insisting  on 
such  an  objection ; and  in  this  respect  it  is  immaterial  whether  time 
was  originally  of  the  essence  or  was  subsequently  engrafted  on  the 
contract.” 

As  an  example  may  be  cited  the  following  from  Gierke  and 
Humphry  on  Sales  of  Land,  p.  280 : — 

Although  time  is  of  the  essence  of  the  contract,  the  exact 
fulfilment  by  the  day  named  may  be  waived  by  enlarging  the  time. 
This  may  be  done  expressly,  as  by  fixing  a further  day  for  com- 
pletion . . . The  time  for  completion  may  also  be  waived  by 

conduct,  as  where  one  party,  on  being  informed  that  the  other  could 
not  complete  until  after  the  day  fixed,  made  no  objection : Ca/r- 
penfer  v.  Blandford  (1828),  3 Man.  & Ey.  93.  The  time  will  ako 
be  considered  as  waived^  if,  after  its  expiration,  the  purchase  is 
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proceeded  with  ...  or  negotiations  on  the  title  are  continued 
. . . or  the  purchaser  takes  possession  . . 

These  statements  are  supported  by  the  citation  of  a good  many 
cases  in  which  courts  have  stated  the  law  just  as  broadly  as  the 
text-writers  do.  One  of  them,  Dyas  v.  Rooney  (1890),  27  L.R.  Ir.  4, 
may  be  mentioned.  In  it,  Barry,  L.J.,  says  (p.  8)  : — 

Negotiations  may  go  on  between  parties  engaged  in  a sale  and 
purchase  of  land  after  a specified  time,  and,  in  a case  where  time 
is  of  the  essence  of  the  contract,  if  a party  goes  on  to  negotiate  after 
the  time  for  completion  has  elapsed,  he  cannot  turn  round  and  say ; 
^ I decline  to  proceed  further.’  ” 

In  some  of  our  own  cases  there  are  similar  statements.  In 
McDonald  v.  Garrett  (1859),  7 Gr.  606,  Spragge,  Y.-C.,  says  (p. 
610) 

His  waiver  of  time  as  the  essence  of  the  contract  was  unequi- 
vocal and  complete;  he  acquiesced  in  proceedings  being  taken  to 
complete  his  title  long  after  the  time  named  for  its  completion ; and 
in  his  personal  communications  with  the  solicitor  of  the  infants, 
and  in  the  letter  of  his  agent,  the  contract  is  treated  as  still  alive. 
It  is  quite  impossible,  as  it  seems  to  me^  that  he  can  now  say  that  the 
contract  was  at  that  time  at  an  end.” 

In  Robinson  v.  Harris  (1891),  21  O.R.  43,  Street,  J.,  delivering 
the  judgment  of  a Divisional  Court,  said  (pp.  50,  51)  : — 

Although  time  be  by  express  stipulation  declared  to  be  of  the 
essence  of  the  contract,  this  stipulation  will  be  treated  as  waived  by 
the  continuation  of  negotiations  recognising  the  contract  as  a sub- 
sisting one  after  the  date  fixed  for  its  completion.” 

And  in  the  same  case,  sub  nom.  Hands  v.  Robinson  (1892),  21 
Can.  S.C.R.  390,  Strong,  J.,  delivering  the  judgment  of  the  majority 
of  the  Supreme  Court,  said  (p.  398)  : — 

There  can  be  no  doubt  . . . that  both  parties  entered 

into  this  contract  for  speculative  purposes,  and  that  the  property 
which  is  the  subject  of  it  was  recognised  by  both  as  having  a 
speculative  value  ...  It  follows  that  originally  time  was  of 
the  essence  of  the  contract  . . . The  appellant  did  not,  however, 

insist  on  a literal  compliance  with  this  term  of  the  contract,  but  by 
negotiating  as  to  the  title  after  the  expiration  of  the  time  limited 
recognised  the  existence  of  the  contract.  So  far  I agree  with  Mr. 
Justice  Street.” 

The  statements  both  of  Strong,  J.,  and  of  Street,  J .,  are  to  some 
extent  obiter  dicta.  So  much  of  the  statement  of  Street,  J.,  as  I 
have  extracted  was  merely  preliminary  to  his  statement  of  the  law 
applicable  to  the  case  which  he  had  before  him,  viz.,  a case  in  which 
time  was  of  the  essence  of  the  agreement,  not  by  reason  of  express 
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stipulation,  but  by  reason  of  the  nature  of  the  property.  And  the 
statement  by  Strong,  J.,  that  he  agreed  with  the  views  of  Street, 
J.,  as  to  the  effect  of  the  continuation  of  the  negotiations,  was  not 
necessary  to  the  determination  of  the  case,  for  the  judgment  of  the 
Supreme  Court  was  that  the  judgment  of  the  Divisional  Court 
(which  had  been  affirmed  in  the  Court  of  Appeal  by  an  even  division 
of  opinion  (1892),  19  A.E.  134)  should  be  reversed,  for  reasons 
which  are  not  here  of  importance.  Moreover,  the  actual  decision  in 
the  Divisional  'Court  is  not  an  authority  in  this  case,  for  there  is  a 
marked  distinction  between  waiver  of  a term  which  the  court 
reads  into  the  contract  because  of  the  nature  of  the  property  and 
waiver  of  an  express  term  of  the  written  document.  The  case, 
therefore,  is  cited  merely  as  one  in  which  are  to  be  found  state- 
ments of  the  law  that  are  in  exact  accord  with  the  statements  made 
by  the  text-writers.  The  same  remark  does  not  apply  to  Dahl  v.  St. 
Pierre  (1913),  4 O.W.N.  1413,  5 O.W.hT.  230.  In  that  case  the 
trial  Judge,  Lennox,  J.,  said; — 

Time  is,  in  terms,  made  of  the  essence  of  the  contract,  but  this 
is  not  open  to  the  defendant  as  a defence.  After  the  default  now 
complained  of,  the  defendant  continued  to  negotiate  with  the  plain- 
tiff, and  recognised  the  continued  existence  and  validity  of  the  con- 
tract. Having  once  done  this,  he  cannot  afterwards  hold  the  plain- 
tiff to  the  original  stipulation  as  to  time:  Wehh  v.  Hughes  (1870), 
L.E.  10  Eq.  281.  Once  the  time  is  allowed  to  pass,  the  rights  of  the 
parties  are  governed  by  the  general  principles  of  the  'Court : Upper- 
ton  V.  Nicholson  (1871),  L.E.  6 Ch.  436.  And  the  defendant  could 
not,  in  these  circumstances,  terminate  the  contract  abruptly,  as  he 
attempted  to  do  . . 

And  the  First  Divisional  Court  dismissed  the  appeal,  being  of 
opinion,’^  as  the  note  in  5 O.W.E".  says,  that  there  had  been  a 
waiver  of  the  condition  that  time  should  be  of  the  essence  of  the 
contract.’^ 

This  case  is,  of  course,  an  authority  binding  upon  this  Court 
in  the  present  case ; but  it  is  an  authority  only  for  what  it  actually 
decides,  and,  as  it  does  not  appear  that  the  necessity  for  compliance 
with  the  statute  was  made  an  issue,  I take  it  that  it  does  not  bind 
us  to  hold  that  Ferguson,  J.A.,  was  wrong  in  the  present  case  in 
holding  that,  without  such  proof  as  the  statute  requires,  no  ^Vaiver” 
of  the  benefit  of  the  condition  declaring  time  to  be  of  the  essence 
of  the  agreement  can  be  given  effect  to.  Similarly,  reasons  can  be 
found  for  saying  that  no  case  cited  by  the  text-writers  is  conclusive. 
In  some  of  them  time  was  of  the  essence  of  the  agreement,  not 
because  it  was  in  the  contract  expressly  so  declared,  but  because  the 
Court,  either  from  the  nature  of  the  property  or  from  some  other 
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circumstance^  inferred  that  h was  the  intention  of  the  parties  that 
it  should  be  so;  and,  as  pointed  out  by  Street,  J.,  in  Robinson  v. 
Harris,  21  O.R.  43,  51,  what  happens  when  there  is  merely  a pre- 
sumption that  time  is  of  the  essence,  and  the  day  passes  and  the 
contract  is  still  treated  as  subsisting,  is  that  the  presumption  is 
rebutted.  In  others  of  the  cases  there  was  something  in  writing, 
e.g.,  a requisition  upon  title.  This  was  so  in  McDonald  v.  Garrett, 
7 Gt.  606,  where  there  were  letters  written  by  the  defendant  after 
the  day  fixed  for  completion.  And  in  others  the  Court,  for  one 
reason  or  another,  thought  that  time  had  not  been  of  the  essence 
of  the  agreement  originally.  This  was  so  in  Webb  v.  Hughes 
(1870),  L.R.  10  Eq.  281,  cited  by  Lennox,  J.,  in  Dahl  v.  St.  Pierre, 
supra.  In  that  case  Malins,  Y.-C.,  stated  the  rule  quite  generally. 
He  said  (p.  286)  : — 

If  time  be  made  the  essence  of  the  contract,  that  may  be 
waived  by  the  conduct  of  the  purchaser;  and  if  the  time  is  once 
allowed  to  pass,  and  the  parties  go  on  negotiating  for  the  completion 
of  the  purchase,  then  time  is  no  longer  of  the  essence  of  the  contract. 
. . . Having  once  gone  on  negotiating  beyond  the  time  fixed, 

he  (the  purchaser)  is  bound  not  to  give  immediate  notice  of  aban- 
donment, but  must  give  a reasonable  notice  of  his  intention  to  give 
up  his  contract  if  a title  is  not  shewn.^’ 

But  this  was  after  he  had  said  that,  in  his  opinion,  the  agree- 
ment did  not  make  time  of  the  essence,  because  provision  was  made 
in  it  for  what  was  to  happen  in  case  completion  was  delayed. 

Opposed,  or  apparently  opposed,  to  these  dicta  are  some  actual 
decisions.  One  of  these  is  Stowell  v.  Robinson  (1837),  3 Bing. 
N.C.  928.  In  that  case  the  defendant  had  agreed  to  sell  to  the' 
plaintiff  the  lease  of  a public-house,  and  to  deliver  possession  by  a 
day  named;  and  the  plaintiff  had  paid  a deposit.  Neither  party 
was  ready  to  close  on  the  day  named,  partly  because  the  defendant 
had  not  procured  the  ground-landlord^s  consent,  and  partly 
because  some  valuations  had  not  been  completed.  On  the  day  fixed, 
and  on  the  two  days  following,  the  plaintiff,  who  appeared  to  have 
taken  that  part  of  the  business  upon  himself,  was  endeavouring  to 
procure  the  proper  license  from  the  ground-landlord,  but  on  the 
third  day  after  the  day  fixed  he  learned  that  a bond  would  be 
demanded,  and  he  wrote  to  the  defendant  saying  that  he  considered 
the  contract  at  an  end,  and  demanding  the  return  of  the  deposit. 
This  being  refused,  he  sued  for  the  amount  of  the  deposit  as  money 
had  and  received.  The  defendant  contended  that  the  day  specified 
was  not  an  essential  and  material  part  of  the  contract,  and  that  both 
parties  in  the  completion  of  the  contract  acted  upon  the  footing  that 
the  precise  day  was  not  material,  and  by  their  course  of  dealing 
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after  that  day  must  be  taken  to  have  substituted  a performance 
within  a reasonable  time  for  performance  on  the  precise  day;  and 
the  jury  'were  of  that  opinion  upon  the  point  being  left  for  their 
determination.  But  the  Court  of  Common  Pleas,  treating  the  ques- 
tion as  being  'whether  the  day  for  the  completion  of  the  purchase  of 
an  interest  in  land,  inserted  in  a written  contract,  can  be  waived  by 
a parol  agreement  and  another  day  substituted,  decided  in  favour  of 
the  plaintiff.  Tindal,  C.J.,  said  (p.  937)  : — 

We  cannot  get  over  the  difficulty  which  has  been  pressed  upon 
us,  that  to  allow  the  substitution  of  a new  stipulation  as  to  the  time 
of  completing  the  contract  by  reason  of  a subsequent  parol  agree- 
ment between  the  parties  to  that  effect,  in  lieu  of  a stipulation  as 
to  time  contained  , in  the  'written  agreement  signed  by  the  parties, 
is  virtually  and  substantially  to  allo'w  an  action  to  be  brought  on  an 
agreement  relating  to  the  sale  of  land  partly  in  writing  signed  by 
the  parties,  and  partly  not  in  writing,  but  by  parol  only,  and 
amounts  to  a contravention  of  the  Statute  of  Frauds.^’ 

Another  of  such  cases  is  Plevins  v.  Downing,  1 C.P.D.  220,  cited 
by  Ferguson,  J.A.  It  was  a case  of  a contract  for  the  sale  of  goods, 
to  which  the  17th  section  of  the  Statute  of  Frauds  applied.  The 
goods  were  100  tons  of  pig-iron,  to  be  delivered,  25  tons  at  once 
and  75  tons  in  July,  1874.  The  25  tons  were  delivered  and  50  tons 
were  delivered  in  July.  Then  in  October  the  defendant  said  to  the 
plaintiffs’  manager,  You  hawe  not  sent  any  pigs  lately,”  and  the 
manager  replied,  I will  send  you  a boat  this  week.”  He  did  send 
25  tons ; the  defendant  refused  to  accept ; and  the  action  was  for  the 
price.  The  Common  Pleas  Division  held  that  the  action  was  not 
maintainable;  Brett,  J.,  who  delivered  the  judgment  of  the  Court, 
saying  (p.  226)  : — 

“Inasmuch  as  they”  (the  plaintiffs)  “cannot  rely  upon  their 
readiness  and  willingness  to  deliver  according  to  the  terms  of  the 
original  contract,  because  they  were  not  so  ready  and  willing,  they 
are  logically  driven  to  rely  upon  the  subsequent  request  of  the 
defendant,  either  as  a proposed  alteration  of  a term  of  the  original 
contract,  or  as  a request  upon  which  to  hang  a new  contract  to 
accept.  But,  as  the  request  was  merely  verbal,  the  undertaking 
sought  to  be  founded  on  it  cannot  be  enforced.” 

Plevins  v.  Downing  was  discussed  by  McCardie,  J.,  in  the  case 
referred  to  by  Ferguson,  J.A.,  P[artley  v.  Hymans,  [1920]  3 K.B. 
475 — another  sale  of  goods  case — and  was  treated  (pp.  490,  491)  as 
deciding:  (1)  “that  a new  and  binding  arrangement  as  to  time 
of  delivery  cannot,  where  the  Statute  of  Frauds  applies,  be  made 
by  mere  conduct  or  b}"  word  of  mouth  either  before  or  after  the 
contract  period  has  expired;”  and  (2)  “ that  a waiver  of  rights  as  to 
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time  of  delivery  cannot  i (where  the  contract  is  under  the  Statute  of 
Frauds)  be  made  by  mere  conduct  or  spoken  words. And  the 
learned  J udge  took  this  to  be  consonant  with  the  decision  in  Goss  v. 
Lord  Nugent  (1833),  5 B.  & Ad.  58,  a case  with  respect  to  land 
and  therefore  within  sec.  4 of  the  Statute  of  Frauds.  He  went  on 
to  say: — 

There (in  Goss  v.  Lord  Nugent)  the  defendant  verbally 
stated  that  he  would  accept  the  title  of  the  plaintiff  to  certain  lands 
notwithstanding  a defect  therein.  It  was  held  that  he  was  not  bound 
by  such  statement,  inasmuch  as  it  was  not  in  writing.  Thus  a 
waiver  whether  by  word  or  mouth  or  by  conduct  cannot  apparently 
be  binding  if  the  original  contract  be  within  the  statute.” 

See  also  a very  recent  judgment  of  the  same  learned  Judge : 
Levey  and  Co.  v.  Goldberg,  [1922]  1 K.B.  688,  38  Times  L.R.  446. 

Now  Goss  V.  Lord  Nugent  is  a very  well-known  case,  and  yet  it 
is  not  referred  to  by  the  Judges  who  make  the  statements  which  I 
have  referred  to  with  regard  to  waiving  ” the  benefit  of  the  pro- 
vision making  time  of  the  essence  of  ati  agreement.  Neither  is  the 
Statute  of  Frauds  referred  to,  and  I cannot  assume  that  this  is 
because  there  was  not  in  any  of  the  cases  a plea  of  the  statute.  And 
Stowell  T.  Piohinson,  although  it  was  decided  in  1837,  and  although 
it  is  cited  by  text-writers  for  other  purposes,  e.g.,  to  illustrate  the 
fact  that  time  was  at  law  considered  as  of  the  essence  of  an  agree- 
ment (Gierke  and  Humphry  on  Sales  of  Land,  p.  276),  has  not  been 
cited  anywhere,  so  far  as  I can  discover,  as  authority  for  the  pro- 
position that,  by  reason  of  the  Statute  of  Frauds,  a purchaser  can- 
not, by  conduct,  after  the  day  for  completion  has  gone  by,  preclude 
himself  from  insisting  that  the  provision  which  declares  time  to  be 
of  the  essence  of  the  agreement  is  still  in  force.  For  this  ignoring 
of  the  statute  and  of  the  cases  mentioned  there  must  be  some  reason, 
and  the  reason  which  suggests  itself  to  me,  after  an  examination  of 
Mr.  EwarPs  book  on  Waiver  Distributed,  is  that  the  Judges  have 
thought  that  the  question  whether  the  purchaser  had  precluded 
himself  from  insisting  that  time  continued  to  be  of  the  essence  of 
the  agreement  did  not  involve  any  question  as  to  the  variation  of 
the  contract.  The  way  the  matter  appears  to  me,  in  the  light  of 
Mr.  Ewart’s  argument,  is  this : — The  stipulation  that  time  shall  be 
of  the  essence  of  the  agreement  does  not  mean  that,  if  either  party 
fails  to  complete  within  the  time  specified,  the  agreement  shall  be 
at  an  end;  if  it  had  that  meaning,  either  party  could  escape  his 
obligations  by  making  default.  What  it  does  mean  is  that,  if  either 
party  fails  to  do  his  part  within  the  time  specified,  the  other  party 
may  declare  the  agreement  to  be  at  an  end,  if  he  so  desires.  The 
party  not  in  default  has  an  option : he  may  elect  to  keep  the  agree- 
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ment  in  force  or  he  may  elect  to  terminate  it.  If  he  elects  to  keep 
it  in  force  he  cannot  afterwards  say  that  it  terminated  on  the 
expiration  of  the  specified  time;  but  that  is  not  because  he  has 
effected  any  variation  of  it^  or  because  he  has  ^Vaived’^  any  right  to 
terminate  it;  it  is  because  he  has  exercised  the  right  which  he  had 
under  it.  If  this  is  so^  the  Statute  of  Frauds  has  no  possible 
application;  the  question  is  not  a question  of  enforcing  a written 
contract  with  a variation;  it  is  merely  a question  of  finding  upon 
the  evidence  whether  there  has  or  has  not  been  an  election.  See 
this  view  of  the  law  suggested,  but  not  passed  upon,  by  Anglin,  J., 
in  Simson  v.  Young  (1918),  56  Can.  S.C.R.  388,  406-7. 

It  is  true  that  the  matter  is  not  put  in  this  way  in  any  of  the 
cases,  but  it  is  also  true,  I think,  that  there  is  nothing  in  any  of  the 
equity  cases  or  in  any  case  since  the  Judicature  Act,  except  Plevins 
V.  Doiuning,  supra,  that  is  inconsistent  with  this  way  of  stating  it. 
And  there  are  some  cases,  e.g.,  one  decided  as  early  as  1818, 
Hudson  V.  Bartram,  3 Madd.  440,  in  which,  although  “ waiver  ” is 
mentioned,  there  are  strong  indications  that  the  Judges  really 
treated  the  matter  as  one  of  election.’^  In  the  case  just  men- 
tioned, Sir  John  Leach,  V.-C.,  said  (p.  447)  : — 

“ The  defendant  might  in  this  case  have  insisted,  that  the 
agreement  was  determined;  but  it  is  contended  that  his  conduct 
manifests,  that  he  consented,  as  he  might  do,  to  waive  that  right.^^ 
He  went  on  to  mention  that  the  defendant  had  treated  the 
agreement  as  still  subsisting,^^  and  he  proceeds  upon  the  view  that 
if  the  plaintiff,  at  the  hearing,  proved  the  “ waiver  his  case  would 
be  complete.  This  is  an  example  of  the  use  of  the  expression 
waiver  as  synonymous  with  election  ” to  Avhich  Mr.  Ewart 
refers : it  indicates,  in  my  opinion,  that  the  mere  use  of  the  expres- 
sion is  not  inconsistent  with  the  view  which  (as  I have  ventured  to 
suggest)  is  the  correct  view  of  the  problem  that  presents  itself 
whenever  there  is  raised  a question  as  to  a purchaser’s  right  to 
insist  upon  time  as  being  of  the  essence  of  the  contract,  after  he 
has,  after  the  expiration  of  the  time  fixed,  indicated  b}^  his  conduct 
that  he  still  recognises  the  contract  as  being  in  force.  And,  with 
great  respect  for  w*hat  was  said  by  McCardie,  J.,  in  Hartley  v. 
Hymans,  [1920]  3 K.B.  475, 1 think  that  the  view  which  I suggest  is 
perfectly  consistent  with  what  was  decided  in  Goss  v.  Lord  Nugent, 
5 B.  & Ad.  58.  In  that  case  the  plaintiff  had  contracted  to  sell 
several  lots  to  the  defendant  and  to  make  a good  title  to  them.  It 
was  discovered  that  as  to  one  of  them  he  could  not  make  title,  and 
Re  sought  to  enforce  a parol  agreement  by  the  defendant  that  he 
would  waive  the  necessity  of  a good  title  being  made  as  to  that  lot  ” 
(p.  64) . What  was  held  was  that  the  Statute  of  Frauds  prevented 
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the  enforcement  of  this  parol  agreement.  This  is  clearly  some- 
thing quite  different  from  a decision  that  if  a purchaser  has  the 
right  to  elect  whether  he  will  or  will  not  keep  a contract  in  force 
after  the  vendor^s  failure  to  perform  it  within  the  stipulated  time, 
and  if  he  does  elect  to  keep  it  in  force,  he  shall  not  be  bound  by  his 
election.  Indeed,  Denman,  C.J.,  pointed  out  the  distinction.  He 
said  (p.  67)  : — 

Whether  the  plaintiff  may  not  have  relief  in  a Court  of  equity, 
we  give  no  opinion;  it  would  be  for  the  Court  to  decide  upon  the 
case  which  should  be  brought  before  them.  There  have,  however, 
been  some  cases  at  law  on  contracts  within  the  Statute  of  Frauds, 
where  verbal  evidence  has  been  allowed  . . . These  were  cases 
where  the  time  for  the  performance  of  the  contract  had  been 
enlarged  by  a verbal  agreement,  and  they  were’  decided  on  the 
ground  that  the  original  contract  continued,  and  that  it  was  only 
a substitution  of  different  days  of  performance.  It  is  not  necessary 
to  say  whether  these  cases  were  rightly  decided ; if  they  were  so,  still 
the  present  is  a different  case,  for  here,  without  doubt,  the  terms  of 
the  original  contract  were  varied.” 

The  ca«es  referred  to  by  Denman,  C.J.,  were  cited  by  counsel  in 
Stowell  V.  Robinson,  3 Bing.  N.C.  928,  but  the  Court  thought  that 
the  reasoning  upon  which  the  judgment  of  the  Court  of  King’s 
Bench  proceeded  in  Goss  v.  Lord  Nugent  went  directly  to  the  point 
that  the  evidence  under  consideration  in  Stowell  v.  Robinson  was 
inadmissible. 

I am  not  sure  that  Plevins  v.  Downing,  1 C.P.D.  220,  is  neces- 
sarily inconsistent  with  the  view  which  I have  put  forward  as  the 
correct  one.  The  contract  there  was  made  on  the  15th  June;  the 
deliveries  were  to  be  complete  in  July ; no  deliveries  were  made  after 
July;  the  conversation  between  the  defendant  and  the . plaintiff’s 
manager  was  not  until  the  15th  October;  what  the  defendant  then 
said  was,  You  have  not  sent  any  pigs  lately.”  Now,  considering 
the  time  that  had  elapsed,  that  statement,  taken  with  the  plaintiff’s 
manager’s  promise  to  send  a boat  this  week,”  is  to  my  mind  much 
more  like  an  agreement  for  the  purchase  of  a boat-load  of  pig-iron 
(unenforceable  because  there  was  no  writing)  than  it  is  like  a 
recognition  of  the  continued  existence  of  the  June  contract;  and  the 
Court  does  not  suggest  that  there  was  any  such  recognition.  What 
is  discussed  is  the  effect  of  a parol  agreement  as  to  a new  time  of 
delivery;  what  is  decided  is  that,  since  the  defendant’s  request  for 
more  iron  was  merely  verbal,  the  undertaking  (to  accept)  sought 
to  be  founded  upon  it  (could)  not  be  enforced,”  whether  the 
request  was  in  effect  a proposed  alteration  of  a term  of  the  originaL:: 
contract,  or  a proposal  of  a new  contract.  However,  whether  or 
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not  Plevins  v.  Doioning  decided  that  the  Statute  of  Frauds  prevents 
effect  being  given  to  such  a vraiver  of  the  time  fixed  for  perform- 
ance (and  declared  to  be  essential)  as  would,  but  for  the  statute, 
result  from  the  purchaser’s  continued  recognition  of  the  contract, 
Sfotuell  V.  Rodinson  does  seem  so  to  decide,  and  the  question 
with  which  we  are  faced  is,  whether  we  should  follow  that  decision 
(or  those  decisions)  or  should  apply  what  seems  to  have  been  the 
rule  in  equity,  as  indicated  by  the  authorities  to  which  reference 
has  been  made.  Probably  there  is  not  here  any  conflict  or  variance 
between  the  rules  of  equity  and  the  rules  of  the  common  law  with 
reference  to  the  same  matter,”  so  as  to  make  the  rule  of  equity 
prevail  by  virtue  of  sec.  22  of  the  Judicature  Act,  R.S.O.  1914,  ch. 
56 ; but  I think  that  when  we  are  considering  whether  a purchaser, 
by  electing  to  keep  the  contract  in  force,  has  lost  his  right  to  insist 
that  it  came  to  an  end  on  the  expiration  of  the  time  fixed  for  its 
completion,  there  is  no  greater  obligation  upon  us  to  follow  a case 
like  Stoivell  v.  Robinson,  in  which  ^'election”  was  not  considered, 
than  there  is  to  follow  one  of  the  equity  cases,  in  which  the  Statute 
of  Frauds  was  not  considered ; and,  my  opinion  being  that,  logically, 
the  statute  has  no  application,  I would  hold  that  the  decision  now  in 
appeal  cannot  be  supported  upon  the  first  of  the  grounds  stated  by 
Ferguson,  J.A. 

The  foregoing  does  not  dispose  of  the  question  whether  the 
defendants  lost  their  right  to  rely  upon  the  stipulation  that  time 
should  be  of  the  essence  of  the  agreement:  there  remains  to  be 
considered  the  question  whether  there  was  a binding  election  to 
continue  the  contract  in  force.  The  evidence  bearing  upon  this  is 
unsatisfactory,  in  that  it  is  indefinite.  The  offer  to  purchase  is 
dated  the  19th  January,  1920.  The  acceptance  is  dated  the  20th 
January,  1920.  The  offer  requires  the  sale  to  be  completed  on  or 
before  the  5th  February,  1920,  on  which  day  possession  is  to  be 
given.  Time  is  declared  to  be  of  the  essence  of  the  agreement.  On 
or  before  the  5th  February,  1920,  the  defendants  had  executed  a 
mortgage  which  they  were  to  give  to  the  plaintiffs  to  secure  pay- 
ment of  a part  of  the  purchase-money,  and  they  were  ready  to  close. 
The  plaintiffs,  however,  could  not  close  because  a certificate  of  lis 
pendens  had  been  registered  against  the  land  in  question  and  other 
lands.  Before  the  5th  February,  the  plaintiffs  had  initiated  pro- 
ceedings to  vacate  the  registration  of  the  certificate,  and  an  order 
had  been  made,  but  not  entered,  which  gave  them  the  right  (to 
quote  the  language  of  one  of  the  solicitors)  " to  obtain  a release 
from  the  lis  pendens  of  any  properties  on  an  affidavit  of  the  plain- 
tiff setting  forth  that  the  property  had  been  sold;”  and  the  plain- 
tiffs’ solicitors  so  informed  the  defendants’  solicitor.  The  order  was 
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entered  on  the  9th  FebrnarYj  a certificate  vacating  the  registration 
of  the  certificate  of  lis  pendens,  in  so  far  as  it  affected  the  land  in 
question,  was  obtained  on  the  5th  March,  and  a certificate  of  it  was 
issued  on  the  6th  March,  and  registered  on  the  11th  March;  but, 
accepting  the  finding  of  the  learned  trial  Judge  (which  is  amply 
supported  by  the  evidence)  as  to  the  time  at  which  the  defendants’; 
solicitor  learned  that  the  certificate  of  lis  pendens  had  been  got  out 
of  the  way,  it  must  be  found  that  these  later  proceedings  were  not 
communicated  to  the  defendants  or  their  solicitor  until  about  the 
middle  of  April,  i.e.,  more  than  two  months  after  the  time  fixed 
for  completion.  In  the  meantime,  the  defendants  had  instructed 
their  solicitor  to  write,  and  on  the  20th  March,  1920,  he  had  written 
a letter  to  the  plaintiffs’  solicitors  informing  them  that  the  defend- 
ants had  had  to  avail  themselves  of  the  clause  in  the  agreement 


which  made  time  of  the  essence  and  that  they  were  “ unable  and 
unwilling  to  carry  out  the  deal.” 

Upon  the  evidence,  applying  such  findings  as  the  learned  trial 
Judge  has  made  as  to  the  dates,  I do  not  think  it  can  be  found  that, 
after  his  receipt  of  instructions  to  write  the  letter  of  the  20th  March, 
the  defendants’  solicitor  did  anything  which,  if  his  authority  had 
been  unlimited,  would  have  amounted  to  a recognition  by  the 
defendants  of  the  continued  existence  of  the  contract.  But  there 
is  no  suggestion  that  the  solicitor  had  any  authority  to  disregard 
his  instructions  or  to  recede  from  the  position  taken  in  the  letter, 
so  that  no  act  done  by  him  after  the  20th  March — and,  indeed,  no 
act  done  by  him  after  the  receipt  of  his  instructions  to  write  (of 
which  he  seems  to  have  advised  the  plaintiffs’  solicitors) — need  be 
considered.  Likewise,  there  was  no  act  on  the  part  of  the  defend- 
ants themselves,  later  than  the  instructions  to  their  solicitor, 
which  could  be  held  to  be  anything  like  conclusive  evidence  of  an 
election  to  continue  the  agreement  in  force.  The  only  act  of  the 
sort  suggested  is  the  filing  of  certain  plans  with  the  municipal, 
architect  on  the  7th  April;  but  the  circumstances  under  which  the 
filing  was  done,  as  stated  in  the  evidence,  make  it  impossible  to' 
treat  that  act  as  satisfactory  evidence  of  an  election.  The  inquiry, 
therefore,  is  limited  to  the  period  anterior  to  the  giving  of  the 
instructions  for  the  letter  of  the  20th  March,  i^ow  during  a great' 
part  of  that  period  the  defendants  were  willing,  perhaps  anxious, 
to  close;  the  defendant  W.  J.  McDermid  says  in  his  examination 
for  discovery,  parts  of  which  were  made  evidence  at  the  trial,  that 
he  would  have  closed  at  any  time  up  to  the  15th  February, 
although  he  is  doubtful  whether  he  would  have  closed  after  the 
20th  February.  But  (and  it  is  in  this  respect  that  the  evidence  is 
unsatisfactory)  there  is  nothing  upon  which  one  can  base  a finding 
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that  between  the  5th  Februai^  (the  day  fixed  for  dosing)  and 
the  20th  March  (the  date  of  the  letter)  anything  was  said  or  done 
which  at  all  clearly  indicated  tnat  the  defendants  had  elected  not 
to  rely  upon  their  rights  under  the  contract.  What  the  learned 
trial  Judge  finds,  and  I think  it  is  all  that  can  be  found,  is:  that 
there  was  no  express  agreement  (on  or  before  the  5th  February) 
“ to  waive  the  date  of  closing that  nothing  was  said  about  it ; 
that  the  question  did  not  come  up  between  the  solicitors  until 
shortly  before  the  20th  March,  when  the  defendants’  solicitor  told 
the  plaintiffs’  solicitors  of  the  instructions  that  he  had  received, 
and  that  he  would  have  to  act  upon  them  unless  the  matter  was 
closed  at  once.  Upon  this  evidence  I cannot  say  that  the  defend- 
ants did  in  fact  elect  that  the  contract  should  remain  in  force 
after  the  5th  February.  They  would  have  carried  it  out  within  a 
reasonable  time;  but  I think  that  the  fact  (uncommunicated,  as  far 
as  the  evidence  discloses)  that  they  were  willing  to  complete 
notwithstanding  the  lapse  of  time  is  not  sufficient  foundation  for 
a holding  that  they  elected  and  are  bound  by  their  election.  The 
question  of  the  effect  of  an  uncommunicated  election  is  discussed 
in  Waiver  Distributed,  and  cases  are  cited  in  which  it  has  been  held 
to  be  effective*;  but,  considering  what  was  said  by  Lord  Blackburn 
in  Scarf  v.  Jardine  (1882),  7 App.  Gas.  345,  360-1,  I am  not  pre- 
pared to  hold  that  there  was  an  effective  election  which  precluded 
the  defendants  from  taking  the  position  which  they  did  take  in  the 
letter  of  the  20th  March.  Lord  Blackburn  said : — 

The  principle,  I'  take  it,  running  through  all  the  cases  as  to 
what  is  an  election  is  this,  that  where  a party  in  his  own  mind  has 
thought  that  he  would  choose  one  of  two  remedies,  even  though  he 
has  written  it  down  on  a memorandum  or  has  indicated  it  in  some 
other  way,  that  alone  will  not  bind  him ; but  so  soon  as  he  has  not 
only  determined  to  follow  one  of  his  remedies  but  has  communi- 
cated it  to  the  other  side  in  such  a way  as  to  lead  the  other  party 
to  believe  that  he  has  made  that  choice,  he  has  completed  his  elec- 
tion and  can  go  no  further;  and  whether  he  intended  it  or  not,  if 
he  has  done  an  unequivocal  act — I mean  an  act  which  would  be 
justifiable  if  he  had  elected  one  way  and  would  not  be  justifiable  if 
he  had  elected  the  other  way — the  fact  of  his  having  done  that 
unequivocal  act  to  the  knowledge  of  the  persons  concerned  is  an 
election.” 

There  is  evidence  given  by  W.  J.  McDermid  that  he  went  on 
one  or  more  occasions  to  the  defendants’  solicitor  to  inquire 
whether  the  plaintiffs  were  ready  to  close,  and  that  the  solicitor 
tried  to  telephone  to  the  plaintiffs’  solicitors  but  could  not  get 
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communication  with  the  gentleman  who  had  charge  of  the  matter ; 
and,  perhaps,  it  may  be  surmised  that  the  defendants^  solicitor 
did,  in  some  way,  make  known  to  the  plaintiffs’  solicitors  the  fact 
that  the  defendants  were  anxious  to  close;  but  I think  there  is  no 
direct  evidence  of  any  communication  between  the  solicitors  during 
the  time  between  the  5th  February  and  the  20th  March,  except  on 
the  occasion  when  the  defendants’  solicitor  told  the  plaintiffs’ 
solicitors  that  he  had  received  instructions  to  write  putting  an  end 
to  the  contract;  and  it  is  my  opinion  that,  without  some  fairly 
clear  evidence  not  only  of  other  communications  but  of  the  nature 
of  them,  it  is  impossible  to  hold  that — willing  as  the  defendants 
may  have  been  to  complete  the  transaction — there  was  a final  and 
binding  election  to  continue  the  agreement  in  force  after  the  5th 
February,  1920. 

I do  not  overlook  the  fact  that  the  defendants  or  their  solicitor 
knew  on  or  before  the  5th  February  that  the  certificate  of  Us 
pendens  was  in  the  way,  and  that  it  was  held  in  Carpenter  v. 
Blandford,  3 IMan.  & Ry.  93,  that  where  the  purchaser  on  the  last 
day  communicated  to  the  vendor  the  fact  that  he  would  not  be  able 
to  pay  until  the  next  day,  and  the  vendor  said  nothing,  he  was 
precluded  from  saying  that  the  agreement  was  broken  by  the  pur- 
chaser’s failure  to  pay  on  the  day  originally  fixed.  But  I am  very 
doubtful  whether  that  case  can  stand  with  Hickman  v.  Haynes, 
L.R.  10  C.P.  598,  and  similar  cases,  for  Carpenter  v.  Blandford 
seems  to  me  to  be  a case  of  a parol  agreement,  before  breach,  to 
extend  the  time  for  performance,  rather  than  a case  of  an  election 
not  to  take  advantage  of  a default  that  has  taken  place. 

For  these  reasons — but  not  without  some  hesitation,  the  case 
being  very  close  to  the  line — I am  of  opinion  that  the  plaintiffs 
have  failed  to  discharge  the  onus  resting  upon  them  of  proving 
that  the  defendants  elected  not  to  insist  upon  time  as  of  the  essence 
of  the  agreement,  and  that  the  appeal  fails  upon  this  question  of 
fact. 

My  opinion  being  that  the  appeal  fails  for  the  reasons  stated,  it 
may  be  unnecessary  for  me  to  discuss  the  second  of  the  grounds 
upon  which  the  judgment  appealed  from  proceeds,  viz.,  the  failure 
of  consideration;  but  the  question  was  fully  argued,  and  at  the 
trial  counsel  for  the  defendants  said  that  it  was  his  main  defence, 
and  it  is  no  more  than  fair  to  the  parties  to  state  the  opinion  which 
I have  formed. 

The  land  in  question  is  in  Toronto,  conveniently  situated,  as 
regards  railway  facilities,  for  the  purpose  to  which  the  defendants 
intended  to  devote  it.  To  use  it  for  that  purpose  the  defendants 
would  have  had  to  erect  a warehouse  on  it — a fact  which  was  known 
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to  the  plaintiffs — and  there  is  some  evidence  that  the  defendants 
asked  the  plaintiff's  whether  there  were  any  building  restrictions 
(meaning,  probably,  restrictions  in  the  deeds  under  which  the 
plaintiffs  claim  title),  and  were  informed  that  there  were  none. 
There  is  a general  by-law  of  the  city  which  makes  a permit  from 
the  city  architect  a prerequisite  to  the  erection  of  any  building 
within  the  city  limits.  There  are  also  by-laws  which  declare 
certain  parts  of  the  city  to  be  residential  districts  in  which  ware- 
houses may  not  be  erected,  but  no  such  by-law  applied  to  the  dis- 
trict in  which  this  land  lies.  The  defendants  had  had  plans  pre- 
pared for  such  a building  as  they  Avould  require,  and  on  the  7th 
April,  1920,  after  they  had  rented  (and  acquired  an  option  to 
purchase)  other  neighbouring  land,  they  filed  the  plans,  filing 
them  in  respect  of  the  land  in  question — because,  as  they  say,  they 
had  been  drawn  with  reference  to  that  land  (see  exhibit  7),  and 
a decision  as  to  whether  the  building  might  he  erected  upon  that 
land  would  indicate  whether  such  a building  would  be  permitted  on 
the  other  land.  Soon  thereafter,  the  a!rchitect  informed  them  that 
a by-law  had  been  passed  in  1919  which  required  him  to  report  to 
the  property  committee  of  the  city  council  any  application  for  a 
permit  for  the  erection  of  such  a building  in  a district  residential 
in  character  (although  not  so  declared  by  by-law),  and  which 
required  the  property  committee  to  consider  the  desirability  of 
declaring  the  district  to  be  residential  and  to  report  the  matter  to 
the  city  council  (by-law  number  8284).  Pursuant  to  this  by-law, 
the  application  was  reported  to  the  property  committee,  and  the 
committee,  after  consideration,  recommended  to  the  council,  on 
the  7th  June,  1920,  that  the  district  be  declared  to  be  residential, 
and  the  council  on  the  same  day  passed  a by-law  (number  8440) 
giving  effect  to  the  recommendation.  This  by-law,  the  validity  of 
which  is  not  brought  in  question,  makes  it  impossible  to  use  the 
land  for  the  purpose  for  which  the  defendants  intended  to  acquire 
it.  It  is  because  of  it  that  Ferguson,  J.A.,  holds  that  that  which 
the  plaintiffs  were  able  to  convey  differed  in  substance  from  that 
which  they  agreed  to  sell,  viz.,  land  on  which  the  defendants  could 
build  a warehouse  for  the  use  of  their  business. 

Now  the  agreement,  which  is  in  writing,  is  an  agreement  for 
the  sale  of  a certain  parcel  of  land,  with  certain  rights  to  the  use 
of  a lane  and  a railway  siding,  nothing  being  said  about  the  use  to 
which  the  land  is  to  be  put,  or  as  to  fitness  for  any  particular  pur- 
pose. The  plaintiffs  can  convey  the  land,  and  nothing  was  said 
upon  the  argument  to  indicate  that  there  is  any  difficulty  about  the 
lane  or  the  siding.  There  appears,  then,  to  be  no  doubt  about  the 
ability  of  the  plaintiffs  to  carry  out  the  written  contract.  There 
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was  no  collateral  agreement  (enforceable  or  not)  to  guarantee  the 
fitness  of  the  land  for  the  intended  purpose,  or  to  make  its  fitness 
for  that  purpose  a condition;  and  it  is  said  in  Halsbury’s  Laws  of 
England,  vol.  25,  p.  298,  that  there  is  no  implied  warranty  that 
land  agreed  to  be  sold  is  of  any  particular  quality  or  suitable  for 
any  particular  purpose."'  The  landlord  and  tenant  cases  cited  in 
art.  507,  note  (d),  Sutton  v.  Temple  (1843),  12  M.  & W.  52,  and 
Hm’t  V.  Windsor  (1843),  12  .M.  & W.  68,  are  clear  authorities  for 
a similar  statement  as  regards  a lease ; and,  as  I have  not  found 
anything  to  indicate  that  the  rule  is  different  in  the  case  of  a sale, 

I think  the  statement  in  the  text  is  to  be  accepted.  Moreover, 
there  is  no  finding  that  there  was  any  misrepresentation  inducing 
the  contract,  as  there  was  in  the  particulars  in  In  re  Puckett  and 
Smith's  Contract,  [1902]  2 Ch.  258,  and  as  there  also  was  in 
Flight  V.  Booth  (1834),  1 Bing.  N.€.  370,  there  followed;  so  that 
what  has  to  be  considered  is  simply  a case  of  a sale,  made  without 
any  condition  or  warranty,  express  or  implied,  and  not  induced  by 
any  misrepresentation ; and  the  question  is,  whether  the  land  which 
the  plaintiffs  are  able  to  convey  is  so  different  in  character  from 
the  land  about  which  the  parties  believed  themselves  to  be  con- 
tracting that  the  defendants  cannot  be  compelled  to  accept  it. 
My  opinion  is  that  it  is  not;  and  this  for  two  reasons.  First,  at  the 
time  of  the  contract  no  by-law  had  been  passed  declaring  this 
district  to  be  residential,  so  that  it  cannot  be  said  that  at  that 
time  (whatever  may  be  said  about  a later  condition  of  affairs)  the 
land  was  a different  kind  of  land  from  the  kind  about  which  the 
parties  thought  they  were  contracting.  By  the  contract  the  defend- 
ants became  the  equitable  owners,  and  if  the  later  action  of  the 
municipality  changed  the  character  or  lessened  the  value  of  the 
land,  the  loss  ought  to  fall  upon  the  owners  unless  they  have  some 
contract  by  their  vendors  to  indemnify  them.  Secondly,  it  seems 
to  me  that  in  such  cases  there  is  a clear  distinction  between 
extrinsic  circumstances  affecting  the  value  of  the  subject-matter 
of  a sale  " and  intrinsic  circumstances  appertaining  to  its  nature, 
character,  and  condition:"  see.  Smith  v.  Hughes  (1871),  L.R.  6 
Q.B.  597,  at  p.  604.  The  underground  culvert  in  In  re  Puckett 
and  Smith's  Contract,  [1902]  2 Ch.  258,  was  one  of  the  intrinsic 
circumstances,  while  James  v.  Freeland  (1855),  5 Gr.  302,  affords  , 
an  example  of  one  of  the  extrinsic  circumstances  mentioned.  That  ^ 
was  a specific  performance  case,  in  which  the  purchaser  had  dis- 
covered that  he  would  not  have  a right  to  throw  refuse  into  a' 
certain  stream,  without  which  right  the  property  would  be  useless 
for  the  purpose  to  which  he  had  intended  to  apply  it,  of  which  ^ 
purpose  the  vendors  were  aware.  Esten,  Y.-C.,  delivering  the  judg-„ 
ment  of  the  Court,  said  (p.  308)  : — 
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"'The  simple  question  which  we  have  to  decide  is,  whether, 
where  no  defect  exists  either  in  the  quantity  or  quality  of  the 
estate,  but  the  purchaser  is  mistaken  as  to  its  fitness  for  the  pur- 
pose for  which  he  purchased  it,  he  is  to  be  exonerated  from  the 
contract.  If  he  is  bound  to  see  that  the  quality  of  the  estate 
answers  his  expectations,  is  he  not  at  least  as  much  bound  to  see 
that  the  estate  will  answer  the  express  purpose  for  which  he 
purchased  it?  I think  the  reasoning  is  d fortiori,  and  therefore 
that  the  rule  of  caveat  emptor  applies  . . 

The  differences  that  there  are  between  that  case  and  the  one  in 
hand  seem  to  me  to  tell  in  favour  of  the  plaintiffs  in  this  case,  for 
in  James  v.  Freeland  the  unfitness  of  the  land  for  the  purpose 
intended  existed  at  the  time  of  the  contract,  while  here  all  that 
there  was  at  the  time  of  the  contract  was  the  general  power  of  the 
council  to  declare  any  district  residential  which  had  not  acquired  a 
different  character.  But,  leaving  aside  the  differences,  and  treat- 
ing this  case  as  one  in  which  the  property  was  rendered  unfit  for 
the  intended  purpose  by  an  extrinsic  circumstance  existing  at  the 
time  (and  not,  as  I should  say,  by  a later  and  unforeseen  action  of 
the  council),  James  v.  Freeland  seems  to  me  to  decide  that  such 
an  extrinsic  circumstance  does  not  so  alter  the  character  of  the 
land  as  to  bring  into  operation  the  rule  now  under  discussion,  and 
I have  not  found  any  case  in  which,  merely  because  extrinsic 
circumstances  were  different  from  what  they  had  been  supposed  to 
be — or  because  some  third  person  did  an  unexpected  act,  as  is  the 
case  here — the  land  has  been  held  to  be  essentially  different  from 
the  land  agreed  to  be  sold. 

I would  dismiss  the  appeal  on  the  ground  already  stated,  that 
upon  the  evidence  it  cannot  be  found  that  the  defendants  did  any- 
thing which  precluded  them  from  refusing  to  accept  a conveyance 
after  the  time  fixed  by  the  contract  for  completion. 

Appeal  dismissed  with  costs. 


[APPELLATE  DIVISION.] 

Bradley  v.  Bailey  and  Jasperson. 

Damages — Breach  of  Contract — Refusal  to  Accept  Goods  under  Contract 
— Resale  hy  Vendor — Absence  of  Available  Market — Neglect  to  Care 
for  Goods  — Endeavour  to  Obtain  Highest  Price — Items  of  Damage 
— Travelling  Expenses — Interest  on  Amount  of  Damages  Awatrded 
by  Master's  Report — Allowance  from  Date  of  Ascertainment  only — 
Judicature  Act,  secs.  3.'i,  35. 

Upon  a reference  as  to  damages  directed  by  the  judgment  of  the 
Supreme  Court  of  Canada  {Bradley  v.  Bailey  Tobacco  Co.  and  Jas- 
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pei'son  (1922),  62  D.L.R.  297),  the  Master  found  the  defendants  liable 
to  the  plaintiff  in  damages  to  the  amount  of  $4,870.69. 

Upon  appeal  by  the  defendants  from  the  Master’s  report,  upon  the 
ground,  mainly,  that  the  plaintiff,  upon  the  refusal  of  the  defendants 
to  take  the  tobacco  which  he  was  tendering  for  delivery,  had  not 
resold  at  as  high  a price  as  he  ought  to  have  obtained,  it  was  held, 
by  Orde,  J.,  and  affirmed  by  a Divisional  Court,  that,  having  regard 
to  the  time  of  the  year  and  the  absence  of  any  readily  available 
market,  the  plaintiff  did  all  that  was  reasonably  possible  to  sell  the 
tobacco  at  the  best  price  he  could  get — it  was  beside  the  mark  for  the 
defendants  to  shew  that  some  isolated  crops  were  sold  during  the 
period  in  question  at  higher  prices — and  the  evidence  taken  on  the 
reference  shewed  that  the  difference  between  the  contract  price  and 
the  price  realised  was  occasioned  by  there  being  no  available  market 
or  a falling  market  rather  than  by  reason  of  neglect  of  the  plaintiff 
to  care  for  the  tobacco  or  to  seek  an  available  market. 

The  Master’s  assessment  of  damages  was  confirmed,  with  two  varia- 
tions:— 

(1)  The  item  of  $45  for  “ time  lost  and  expenses  on  three  trips  to  K.  to 
urge  defendants  to  take  delivery  ” could  not  stand — it  was  not  dam- 
ages resulting  from  the  breach. 

(2)  The  item  of  $630.19  as  interest  upon  the  damages  from  the  date  of 
the  defendants’  default  was  disallowed  as  not  coming  within  the  scope 
of  either  sec.  34  or  35  of  the  Judicature  Act.  The  amount  not  having 
been  ascertained  until  the  Master  made  his  report,  interest  should  be 
allowed  from  the  date  of  the  report  only. 

Review  by  Orde,  J.,  of  the  authorities  in  regard  to  the  allowance  of 
interest. 


Appeal  by  the  defendants  from  the  report  of  the  Local  Master 
at  Chatham  upon  a reference  as  to  damages^  directed  by  the  judg- 
ment of  the  Supreme  Court  of  Canada  {Bradley  v.  Bailey  Tobacco 
Co.  and  Jasper  so  ti  (1922),  62  D.L.R.  297,  varying  the  judgment 
of  the  First  Divisional  Court  of  the  Appellate  Division  of  the 
Supreme  'Court  of  Ontario,  Bradley  v.  Bailey  and  Jasperson 
(1920),  48  O.L.R.  612). 

April  3.  The  appeal  was  heard  by  Cede,  J.,  in  the  AVeekly 
Court,  Toronto. 

J.  H.  Rodd,  K.C.,  for  the  defendants. 

0.  L.  Lewis,  K.C.,  and  J.  M.  Pike,  K.C.,  for  the  plaintiff. 

June  1.  Oede,  J. : — Upon  the  reference  as  to  damages  under' 
the  judgment  of  the  Supreme  Court  of  Canada  in  this  action,  the 
Local  Master  at  Chatham  has  made  a report  whereby  he  finds  the 
defendants  liable  to  the  plaintiff  in  damages  to  the  amount  of 
$4,870.69.  From  that  report  the  defendants  now  appeal. 

The  chief  ground  of  appeal  was  that  the  plaintiff,  upon  the’ 
refusal  of  the  defendants  to  take  the  tobacco  which  he  was  tender- 
ing for  delivery  under  the  contract,  had  not  resold  at  as  high  a 
price  as  he  ought  to  have  obtained.  I have  read  the  evidence  taken 
before  the  Master,  and,  without  reviewing  it  in  detail,  I see  no 
reason  for  differing  from  his  findings  in  this  regard.  Having' 
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regard  to  the  time  of  year  and  the  absence  of  any  readily  available 
market,  the  plaintiff,  in  my  judgment,  did  all  that  was  reasonably 
possible  to  sell  the  tobacco  at  the  best  price  he  could  get.  It  is 
beside  the  mark  for  the  defendants  to  shew  that  some  isolated 
crops  were  sold  during  the  period  in  question  at  higher  prices.  It 
is  conceivable  that  the  plaintiff  might  have  been  lucky  enough  to 
come  into  contact  with  some  one  who  might  have  given  him  a higher 
price  than  he  succeeded  in  getting,  but  that  is  mere  surmise.  Had 
it  been  shewn  that  the  plaintiff  had  been  offered  and  had  refused 
a higher  price,  the  case  would  be  different ; but,  in  the  absence  of 
a regular  market,  if  the  plaintiff  has  done  what  a reasonably  prudent 
man  would  do  to  make  the  best  possible  sale,  the  Court  is  not  to 
give  effect  to  what  is  a mere  presumption  that  he  might  have  got  a 
better  price,  in  order  to  relieve  a party  in  default  from  the  dam- 
ages which  the  plaintiff  has  in  fact  sustained  from  that  default. 

In  the  items  making  up  the  total  amounts  fixed  by  the  Master 
as  damages  are  one  of  $45  for  time  lost  and  expenses  on  three  trips 
to  Kingsville  to  urge  defendants  to  take  delivery  ” and  one  of 
$630.19  for  interest  at  5 per  cent,  from  the  date  of  default,  the 
18th  March,  1919,  to  both  of  which  the  defendants  take  exception. 

I do  not  think  the  item  of  $45  can  stand.  Travelling  expenses 
in  and  about  the  resale  might  perhaps  be  allowed  as  an  expense 
necessarily  incurred  in  selling,  and  consequently  allowable  either 
as  damages  directly  flowing  from  the  breach  or  as  an  item  of 
expense  which  reduced  the  gross  proceeds  of  the  resale.  But  if,  as 
a result  of  the  three  trips,  the  defendants  had  been  persuaded  to 
take  delivery  notwithstanding  their  previous  refusal,  how  could 
the  defendants  have  been  called  upon  to  pay  the  expenses  incurred? 
If  after  a breach  has  occurred  the  injured  party  persists  in 
endeavouring  to  induce  the  other  to  carry  out  the  contract,  any  loss 
sustained  in  that  effort  cannot,  on  any  principle  that  I know  of, 
be  recovered  as  damages  resulting  from  the  breach,  merely  because 
the  effort  to  effect  a settlement  (for  that  is  what  it  really  is)  had 
failed.  The  item  of  $45  must  therefore  be  disallowed. 

The  item  of  $630.19  as  interest  upon  the  damages  from  the 
date  of  the  defendants’  default  must  also,  in  my  judgment,  be 
disallowed.  The  question  whether  or  not  interest  may  be  allowed 
upon  damages  for  breach  of  contract  is  not  always  easy  of  solu- 
tion. See,  for  example,  the  elaborate  discussion  in  London  Chat- 
ham and  Dover  Railway  Co.  v.  South  Eastern  Railway  Co.,  ["1892] 

1 Ch.  120,  [1893]  A.'C.  429,  and  in  McCullough  v.  Clemow  (1895), 
26  O.R.  467.  Does  the  claim  for  interest  come  within  the  scope 
either  of  sec.  34  or  of  sec.  35  of  the  Ontario  Judicature  Act?  If 
not,  the  interest  cannot  be  allowed.  It  is  not  payable  by  law  within 
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the  meaning  of  sec.  34,  nor  are  the  damages  a liquidated  demand 
such  as,  according  to  the  judgment  of  Osier,  J.A.,  in  McCullough  v. 
ClemoWj  supm,  at  pp.  475  and  476,  is  necessary  to  enable  a jury 
to  allow  interest  thereon  within  the  provisions  of  that  section.  Nor 
are  the  damages  a debt  or  sum  certain  . . . payable  . . . 

at  a time  certain^’  within  the  meaning  of  sec.  35(1).  This  is  not 
a case  where  the  amount  payable  by  the  defendants  was  a mere 
matter  of  calculation.  The  amount  was  not  ascertained  until  the 
Master  made  his  report:  Beam  v.  Beatty  (1902),  3 O.L.R.  345,  at 
p.  349;  Sinclair  v.  Preston  (1901),  31  Can.  S.C.R.  408.  It  is 
admittedly  a hardship  upon  the  plaintiff  that,  by  reason  of  the 
resistance  of  the  defendants  to  his  claim  for  damages,  and  the 
protracted  litigation  through  the  Appellate  Division  to  the 
Supreme  'Court  of  Canada  and  the  reference  consequent  thereon, 
the  amount  payable  to  him  was  not  ascertained  until  three  years 
after  the  defendants^  default.  'But,  if  my  view  of  the  existing  law 
on  this  point  is  correct,  there  is  no  help  for  it.  That  the  law 
governing  this  question  frequently  works  injustice  is  pointed  out  in 
the  London  Chatham  and  Dover  case,  supra,  and  especially  by 
Lord  Herschell,  L.C.,  in  [1893]  A.C.  at  pp.  440,  441. 

I am  not  overlooking  the  judgment  of  the  Court  of  Appeal  in 
City  of  Toronto  v.  Toronto  Baihvay  Co.  (1905),  5 O.W.R.  130, 
and  of  the  Judicial  Committee  in  the  same  case  in  appeal,  Toronto 
Railway  Co.  v.  Toronto  Corporation,  [1906]  A.C.  117,  or  the 
recent  judgment  of  the  Appellate  Division  in  Hurst  v.  Downard 
(1921),  50  O.L.R.  35.  As  pointed  out  by  the  Judicial  'Committee 
in  the  Toronto  Railway  case,  [1906]  A.C.  at  pp.  120,  121,  the 
provisions  of  sec.  34  of  the  Ontario  Judicature  Act  are  wider  than 
those  of  Lord  Tenterden’s  Act,  3 & 4 Wm.  lY.  ch.  42,  secs.  28 
and  29  (Imp.),  but  the  case  must  be  one  where  ''  the  payment  of  a 
just  debt  has  been  improperly  withheld’’  (p.  121).  If  the  amount 
payable  is  in  the  nature  of  damages  which  require  an  investigation 
in  order  to  fix  the  amount,  then,  until  the  amount  to  be  paid  by 
party  in  default  has  been  so  fixed,  there  has  been  no  sum  with^^^S 
held  by  him  upon  which  interest  could  be  calculated.  Nor  is  there 
anything  in  the  judgment  in  Hurst  v.  Dotvnard,  supra,  to  disturb^^^H 
this  principle. 

The  report  of  the  Local  Master  will,  therefore,  be  varied  by  H 
deducting  from  the  $4,870.69  allowed  for  damages  the  two  sums 
of  $45  and  $630.19,  leaving  the  amount  payable  by  the  defendants 
to  the  plaintiff  $4,195.50  as  of  the  date  of  the  report,  viz.,  the  10th  |H 
March,  1922.  Subject  to  that  variation,  the  report  will  be  con-  ^ 
firmed,  and  the  amount  so  fixed  will  carry  interest  from  the  10th 
March,  1922. 
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As  success  on  this  motion  has  been  divided,  there  will  be  no  App.  Div. 
order  as  to  the  costs  of  the  motion,  but  the  plaintiff  should  have  the 
costs  of  the  reference.  

r.RADLEY 

The  defendants  appealed  from  the  order  of  Okde,  J.  ‘bailey 

AND 

November  30.  The  appeal  was  heard  by  Meuedith,  C.J.O.,  Jasperson. 
Magee,  Hodgins,  and  Ferguson,  JJ.A. 

Rodd,  K.C.,  for  the  appellants. 

'Lewis,  K.C.,  and  Pike,  K.C.,  for  the  plaintiff,  respondent. 

January  12,  1923.  The  judgment  of  the  Court  was  read  by 
Fergusoist,  J.A. — On  my  reading  of  the  judgment  of  the  Supreme 
Court  of  Canada,  there  were  just  two  questions  open  on  the 
reference : — 

First,  was  there  an  available  market  for  the  tobacco  of  which 
the  plaintiff  did  not  take  advantage  ? 

Second,  was  the  condition  and  grade  of  the  tobacco  changed 
for  the  worse  by  reason  of  any  neglect  or  lack  of  care  on  the  part 
of  the  plaintiff? 

The  evidence  at  the  trial  indicated  that  the  difference  between 
the  contract  price  and  the  price  realised  was  the  result  of  a change 
in  the  condition  and  grade  of  the  tobacco,  and  that  the  change 
occurred  by  reason  of  the  plaintiff^s  neglect  to  care  for  the  tobacco 
rather  than  by  reason  of  a falling  market;  but  a perusal  of  the 
evidence  taken  on  the  reference  satisfies  me  that  the  difference 
between  the  contract  price  and  the  price  realised  was'  occasioned 
by  there  being  no  available  market  or  a falling  market  rather  than 
by  reason  of  neglect  of  the  plaintiff  to  care  for  the  tobacco  or  to 
seek  and  take  advantage  of  an  available  market. 

The  learned  Master  seems  to  me  to  have  appreciated  the  ques- 
tion he  had  to  determine;  his  findings,  after  a careful  considera- 
tion of  the  evidence,  have  been  approved  by  my  brother  Orde.  After 
having  read  the  evidence  in  the  light  of  the  argument  of  counsel,  I 
am  unable  to  say  that  either  the  learned  Master  or  my  learned 
brother  did  not  appreciate  the  questions  to  be  determined,  or  that 
their  findings  and  conclusions  are  not  justified  by  the  evidence. 

Appeal  dismissed  with  costs. 
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[LOGIE,  J.] 

June  2. 

Henderson  v.  Henderson. 

Will — Construction — Gift  to  Wife — Life-estate — Power  of  Appointment 
— Failure  to  Exercise  — Misconstruction  of  Will  hy  Executor  — 
Advice  of  Counsel — Transfer  to  Executor  of  Wife  of  Part  of  Estate 
to  which  Power  Applicable  — Devastavit  — Reasonable  Excuse  for 
Breach  of  Trust  and  for  not  Obtaining  Opinion  of  Court — Executor 
Acting  “ Honestly  and  Reasonably  ” — Trustee  Act,  sec.  37. 

A testator  by  his  will  directed  that  his  wife  should  “ remain  in  full 
possession  of  all  my  estate  both  personal  and  real  and  after  her  death 
one-half  of  my  personal  estate  shall  be  divided  as  she  may  direct:"— 
Held,  that  these  words  gave  to  the  widow  a life-estate  with  a power  of 
appointment  added. 

Meaning  of  " remain  " and  " full  possession  " considered. 

In  re  tsanford,  [1901]  1 Ch.  939,  and  Reith  v.  Seymour  (1828),  4 Russ. 
263,  followed. 

The  widow  died  without  exercising  the  power  of  appointment: — 

Held,  that  one  moiety  of  the  testator’s  estate  was  undisposed  of  after 
the  death  of  the  widow  and  belonged  to  the  plaintiffs,  as  the  next  of 
kin  of  the  testator  at  his  death;  and  the  defendant,  the  executor  of 
the  testator,  by  transferring  a moiety  of  the  testator’s  personal  estate 
to  the  executor  of  the  widow,  had  committed  a devastavit. 

The  defendant  was  advised  by  counsel  that  the  will  should  be  construed 
as  making  an  absolute  gift  to  the  widow  of  one  half  of  the  personal 
estate,  and  made  the  transfer  without  obtaining  the  advice  and  direc- 
tion of  the  Court:  — 

Held,  that  the  construction  which  the  defendant  placed  upon  the  will 
was  one  which  might  reasonably  be  entertained  by  an  ordinary  busi- 
ness man,  and  his  reason  for  not  obtaining  the  opinion  of  the  Court 
was  a business  man’s  reason — that  it  was  a useless  expense,  after  the 
advice  he  had  received  and  paid  for;  and,  therefore,  the  defendant, 
having  acted  honestly  and  reasonably,  ought  fairly  to  be  excused  for 
the  breach  of  trust  and  for  omitting  to  obtain  the  direction  of  the 
Court;  Trustee  Act,  R.S.O.  1914,  ch.  121,  sec.  37. 

Smith  V.  Mason  (1901),  1 O.L.R.  594,  In  re  Mackay,  [1911]  1 Ch.  300, 
and  In  re  Allsop,  [1914]  1 Ch.  1,  followed. 

Action  by  Clarence  Henderson  against  John  Oliver  Henderson^ 
executor  of  the  will  of  Gavin  Henderson^  deceased,  for  a declaration 
of  the  true  construction  of  the  will  and  to  recover  from  the  defend- 
ant personally  a portion  of  the  estate  of  the  testator. 

The  defendant  brought  in  as  a third  party  Paul  Job  Wilson, 
the  executor  of  the  will  of  Pamilla  Ann  Henderson,  the  widow  hf 
Gavin  Henderson,  and  claimed  relief  over. 

See  Re  Henderson  (1922),  21  O.W.N.  303. 

May  30.  The  action  and  the  third  party  claim  were  tried  by 
Logie,  J.,  without  a 'jury,  at  Welland.  ;; 

Thomas  S.  Elmore,  for  the  plaintiff.  , ' 

H.  W.  Macoomb,  for  the  defendant.  1 

W.  M.  German,  K.C.,  for  the  third  party.  ' .j  ^ 
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June  2.  Logie^  J.  : — Gavin  Henderson  died  on  the  12tli 
October,  1918,  and  Pamilla  Ann  Henderson  on  the  20th  October, 

1918. 

After  passing  the  accounts  of  Gavin,  the  defendant  paid  over 
to  the  third  party,  on  the  advice  of  counsel,  the  sum  of  $5,963.27, 
being  one-half  of  GaviWs  personalty,  which  the  third  party  dis- 
tributed among  the  next  of  kin  of  Pamilla. 

The  plaintiff,  as  one  of  the  next  of  kin  of  Gavin  and  as  assignee 
of  certain  others,  brings  this  action  against  Gavin’s  executor  for 
the  recovery  of  his  and  their  shares  in  one-half  of  Gavin’s  person- 
alty, claiming  that  there  was  an  intestacy  under  Gavin’s  will  as 
to  this,  and  that  the  defendant,  in  paying  this  half  over  to  the 
executor  of  Pamilla,  committed  a devastavit  for  which  he  is  per- 
sonally liable.  The  remaining  next  of  kin  other  than  the  plaintiff 
make  no  claim. 

The  clause  in  the  will  which  gives  rise  to  the  difficulty  is  as 
follows : — 

I give  devise  and  bequeath  all  my  real  and  personal  estate  of 
which  I may  die  possessed  in  the  manner  following  that  is  to  say : — 
Firstly  that  my  wife  Pamilla  Henderson  shall  remain  in  full 
possession  of  all  my  estate  both  personal  and  real  and  after  her 
death  one-half  of  my  personal  estate  shall  be  divided  as  she  may 
direct.” 

For  the  plaintiff  it  was  contended  that  these  words  gave  the 
wife  of  the  testator  an  estate  for  life  in  one  half  of  the  personalty 
with  a power  of  disposition  by  will  added;  and  did  not  amount  to 
an  absolute  gift  so  as  to  vest  the  property  in  the  wife,  for  an  estate 
that  would  devolve  upon  her  representatives  if  she  did  not  exercise 
the  power  of  appointment. 

For  the  defendant  it  was  urged  that  the  wife,  under  this  clause, 
took  one-half  of  the  testator’s  personal  estate  absolutely. 

The  wife  died  without  exercising  the  power  of  appointment. 

In  Gavin’s  will  there  was  no  gift  over  in  default  of  appointment, 
nor  was  there  a residuary  bequest. 

The  authorities  upon  the  construction  of  wills  of  this  class  are 
extremely  numerous,  and  many  are  not  capable  of  being  reconciled 
— the  decisions  in  each. case  properly  depending  upon  the  par- 
ticular language  used  in  the  will  to  be  interpreted. 

This  will  was  a layman’s  will,  drawn  by  a country  conveyancer, 
and  regard  must  be  had,  therefore,  not  to  the  technical  result  of  the 
language  employed,  if  any,  but  to  the  intention  which  the  language 
indicates  to  have  been  actually  present  in  the  testator’s  mind. 

That  the  words,  remain  in  full  possession  of  all  my  estate  ” 
. . . and  after  her  death  one-half  of  my  personal  estate  shall  be 
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I^gie,  J.  divided  as  she  may  direct/^  gave  a life-estate  to  the  widow  with 
1922.  power  added,  I have  no  doubt. 

“ That  the  testator  appreciated  the  difference  between  a life-estate 

Henderson  ^ t „ 

V.  and  an  absolute  devise  or  bequest  also  admits  of  no  doubt.  It  is 

Henderson,  dear  from  the  subsequent  paragraphs  of  his  will,  in  one  of  which 

he  gives  his  wife  a tract  of  land  owned  by  him  for  her  sole 

use  for  ever.^’ 

The  widow  was  already  in  full  possession  ” of  this  tract  by 
virtue  of  the  paragraph  under  consideration. 

Moreover,  the  word  remain  is  not  without  significance.  It 
indicates,  I think,  that  the  testator  intended  that  his  widow  should 
not  be  disturbed,  but  should  “ carry  on  ’’  until  her  death  as  they, 
had  jointly  carried  on  in  life. 

The  words  full  possession  ’’  were  considered  by  J oyce,  J.,  in 
In  re  Sanford,  [19*01]  1 Ch.  939.  There  the  wording  was  stronger 
than  in  the  will  before  me,  namely : So  that  my  said  wife  C.  E. 

Sanford  may  have  full  possession  of  it  and  entire  power  and  control 
over  it,  to  deal  with  it  or  act  with  regard  to  it  as  she  may  think 
proper.’’  Joyce,  J.,  says  (p.  942)  : By  these  words  the  testator 

(it  is  not  a lawyer’s  wull)  appears  to  me  to  limit  and  define  the 
precise  character  of  the  gift  which  he  is  making,  and  which  as 
yet  was  indefinite.  He  says  she  is  to  have,  not  the  absolute  pro- 
perty, but  full  possession  (involving,  I suppose,  use  and  enjoyment 
of  the  income)  and  entire  power  and  control  over  it,  and  so  on.” 

In  the  foregoing  case  there  was  a gift  over  in  default  of  appoint- 
ment. The  decision  does  not  turn  on  that,  but  on  the  meaning  of 
the  words  employed  in  making  the  gift. 

Reith  V.  Seymour  (1828),  4 Russ.  263,  is  still  good  law.  There, 
the  testator  by  his  will  gave  all  his  personal  estate  to  his  wife  for 
her  life,  and  from  and  after  her  decease  one  moiety  thereof  was  to 
be  at  her  entire  disposal,  either  by  will  or  otherwise;  the  other 
moiety  he  gave  to  his  brothers  and  sisters  and  the  children  of  some 
of  them.  It  was  held  that  one  moiety  of  the  testator’s  estate  was 
undisposed  of  after  the  death  of  the  widow,  and  belonged  to  the 
plaintiffs,  as  the  next  of  kin  of  the  testator  at  his  death.  ; 

If  the  words  under  consideration  here  confer  a life-estate,  the 
same  result  follows.  I so  hold. 

Accordingly,  by  paying  over  a moiety  of  the  testator’s  personal^ 
estate  to  the  executor  of  the  testator’s  widow,  the  defendant  com- 
mitted a devastavit. 

Is  he  then  personally  liable  to  refund?  The  construction 
which  the  defendant  placed  on  this  will  is  one  which  might  be 
entertained  reasonably  by  an  ordinary  business  man. 

But,  in  addition,  he  consulted  his  solicitor,  who  concurred  and 
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who  also  took  the  opinion  of  eminent  Toronto  counsel.  They^ 
while  expressing  pro  forma  a slight  doubts,  nevertheless  advised 
flatly  that  the  clause  in  question  was  to  be  construed  as  an  absolute 
gift  to  the  wife. 

In  following  this  advice  the  defendant  acted  in  the  best  of 
good  faith  and  against  his  own  pecuniary  interest  as  one  of  the  next 
of  kin  of  Gavin. 

His  reason  for  not  obtaining  the  opinion  of  the  Court  was  a 
business  maWs  reason  — that  it  was  a useless  expense,  after  the 
advice  he  had  received  and  paid  for. 

The  language  of  Parker,  J.,  in  In  re  Mackay,  [1911]  1 Ch. 
300,  301,  quoted  with  approval  and  adopted  by  Cozens  Hardy,  M.R., 
in  In  re  AUsop,  [1914]  1 Ch.  1,  at  p.  12,  is  most  apt  here.  Parker, 
J.,  says : If  an  ordinary  business  man  might  reasonably  entertain 

a particular  view  of  the  construction  of  the  instrument,  and  the 
action  of  the  trustee  would  have  been  justified  if  that  view  had 
been  the  true  one,  that  trustee  cannot  be  said  to  have  acted  unreason- 
ably merely  because  this  view  of  the  instrument  is  wrong.  Even 
where  a trustee  has  distributed  an  estate  on  an  erroneous  con- 
struction of  a will  he  has  been  relieved  under  the  Act.’^  And  the 
Court  of  Appeal  in  England  in  In  re  Allsop  held  that  the  appli- 
cation of  sec.  3 of  the  Judicial  Trustees  Act,  1896,  was  not  con- 
fined to  cases  where  the  breach  of  trust  arose  from  some  executive 
or  administrative  blunder,  but  might  extend  to  cases  where  money 
is  paid  to  a person  not  entitled  according  to  the  true  construction 
of  the  instrument ; and  that  in  the  case  before  the  Court  the  trustees 
could  not  be  said  to  have  acted  ^‘unreasonably’’  merely  because 
the}^  had,  under  legal  advice,  taken  a wrong  view  of  the  construc- 
tion of  the  will,  and,  there  being  no  question  as  to  their  having 
acted  “ honestly  they  “ ought  fairly  to  be  excused  for  the  breach 
of  trust,”  and  Avere  entitled,  under  sec.  3,  to  be  relieved  from 
personal  liability  for  the  same. 

Our  Act  in  pari  materia  is  the  Trustee  Act,  R.S.O.  1914,  ch. 
121.  By  sec.  37  under  certain  circumstances  the  trustee  is  relieved 
from  personal  liability. 

The  test  of  reasonableness  which  the  late  Chancellor  set  in 
Smith  Y.  Mason  (1901),  1 O.L.R.  594,  has  been  fulfilled  by  the 
defendant  in  this  case,  and  I am  of  opinion  that  he  acted  honestly 
and  reasonably  and  ought  fairly  to  be  excused  for  the  breach  of 
trust  and  for  omitting  to  obtain  the  direction  of  the  Court  in  the 
matter  in  question.  I so  hold. 

In  this  view  of  the  case,  it  is  not  necessary  for  me  to  comment 
upon  the  alleged  laches  of  the  plaintiff,  nor  upon  the  effect  of  the 
order  of  the  Judge  of  the  Surrogate  Court  upon  the  passing  of  the 
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defendants  acconnts,  thongh  these  matters  were  urged  upon  me  by 
the  defendant  as  an  estoppel. 

Under  all  the  circumstances,  the  defendant  should  not  receive 
costs  from  the  plaintitf,  and  the  estate  is  fully  administered — nor 
should  the  third  party,  who  agreed  in  what  I have  held  to  be  an 
erroneous  interpretation  of  the  will,  with  the  defendant,  and  who 
personally  benefited  thereby. 

Action  dismissed  without  costs  and  third  party  proceedings 
dismissed  without  costs.  No  costs  to  any  of  the  parties  on  the 
motion  before  my  brother  Order  Re  Henderson,  21  O.W.N.  303. 


[APPELLATE  DIVISION.] 

Re  Huston. 

Evidence — Inquiry  by  Commissioner — Public  Inquiries  Act,  R.8.0.  1914, 
ch,  18 — Amending  Act,  11  Geo.  V.  ch.  4 — Scope  and  Effect — Matters 
of  Public  Importance — Admissibility  of  Telegrams  Passing  between 
Private  Individuals — Relevancy — Application  for  Stated  Case — Pro- 
cedure. 

A Commissioner  appointed  to  hold  an  inquiry  under  the  Public  Inquiries 
Act  is  vested  with  large  discretionary  powersf  and  may  admit  evidence 
considered  to  be  of  assistance  in  deciding  as  to  delay,  negligence,  or 
incompetence  on  the  part  of  public  officials,  or  for  other  relevant 
reasons. 

A Commissioner,  appointed  under  the  Public  Inquiries  Act,  having 
directed  the  production  of  certain  telegrams  for  the  purpose  of  evi- 
dence, objection  was  taken  that  the  telegrams  were  secret,  and 
application  made  for  an  order  directing  the  Commissioner  to  state  a 
case: — 

Held,  that  the  Commissioner  was  justified  in  receiving  the  telegrams  if 
he  considered  them  necessary  to  a conclusion  as  to  one  or  some  of 
the  matters  specifically  referred  to  in  his  commission. 

Per  Mulock,  C.J.  Ex.; — An  inquiry  under  the  Public  Inquiries  Act  is 
not  governed  by  strict  rules  of  evidence,  and  in  such  an  inquiry 
hearsay  evidence  may  lead  to  the  discovery  of  matters  of  great  public 
importance. 

Procedure  upon  application  for  stated  case  indicated. 


Motions  on  behalf  of  the  Canadian  Pacific  Railway  Company 
and  on  behalf  of  the  proprietors  of  the  Evening  Telegram,  a news- 
paper, for  orders  directing  John  A.  Macintosh,  K.C.,  a Commis- 
sioner making  a certain  inquiry  under  the  Public  Inquiries  Act, 
R.S.O.  1914,  ch.  18,  as  amended  in  1921  by  11  Geo.  V.  ch.  4,  to 
state  a case  for  the  opinion  of  the  Court  upon  questions  arising  in 
the  course  of  the  inquiry  as  to  the  admission  of  evidence. 
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May  15.  The  motion  came  on  for  hearing  before  Mulock^ 
C.J.Ex.,  Kelly  and  Masten,  JJ.,  and  FERGUSOisr^  J.A. 

J.  D.  Spence,  for  the  applicant  railway  company. 

D.  L.  McCarthy,  K.€.,  and  R.  E.  Laidlaw,  for  the  other  appli- 
cants. 

Edward  Bayly,  K.'C.,  and  A.  W.  Rogers,  for  the  Attorney- 
General  for  Ontario. 

May  16.  Mulock,  C.J.Ex.  (speaking  for  the  Court)  : — In  the 
matter  of  two  applications  made  to  this  Court  yesterday  for  orders 
directing  Commissioner  Macintosh,  who  is  engaged  in  making  a 
certain  inquiry  under  the  Public  Inquiries  Act  as  amended,  to  state 
a case  for  the  opinion  of  the  Appellate  Division,  we  think  the  pro- 
cedure adopted  by  the'  applicants  is  not  such  as  enables  us  to 
ascertain  definitely  the  matters  upon  which  the  CourPs  direction 
is  sought.  There  were  produced  before  us  notes  of  the  proceedings 
before  the  Commissioner,  including  statements,  motions,  and 
arguments  of  counsel,  and  from  these  we  were  asked  to  discover 
the  matters  in  dispute  and  the  Commissioner's  rulings  thereon,  and 
to  decide  on  the  merits  of  such  rulings.  The  notes  of  the  proceed- 
ings do  not  clearly  indicate  the  questions  submitted  to  the  Com- 
missioner nor  his  rulings  thereon,  and  counsel  before  us  differed 
as  to  the  nature  of  such  questions  and  rulings. 

The  motions  before  us  are  in  the  nature  of  appeals,  and  the 
oases  submitted-  for  our  opinion,  instead  of  being,  as  they  are, 
nebulous  and  vague,  should  be  as  definite  as  circumstances  permit. 
We  therefore  think  that,  before  the  Court  deals  with  the  merits  of 
these  motions,  the  questions  in  dispute  and  the  rulings  of  the 
Commissioner  should  be  brought  before  us  in  a form  admitting  of 
no  misunderstanding,  and  the  course  to  be  pursued  should  be  to 
the  following  effect.  As  a necessary  foundation  for  an  application 
to  this  Court  by  any  person  affected  by  his  ruling,  it  should  appear 
that  the  questions  upon  which  he  was  desired  to  rule  had  been  clearly 
set  forth  in  writing  and  submitted  to  him  with  a request  for  him  to 
rule  thereon.  We  would  also  suggest  to  the  Gommissioner  that  he 
follow  the  practice  of  a trial  Judge  and  give  reasons  for  his  rulings. 

These  motions  may  stand  enlarged  and  be  brought  on  again 
when  the  procedure  above  indicated  has  been  followed  and  the 
case  is  ripe  for  consideration. 

May  29.  The  motion  again  came  on  for  hearing  before 
Mulock,  C.J.Ex.,  Kelly  and  Master,  JJ.,  Ferguson,  J.A.,  and 
Eose,  J. 

J.  D.  Spence,  for  the  Canadian  Pacific  Eailway  Company,  and 
its  subpoenaed  employees,  pointed  out  that  by  the  Telegraphs  Act  the 
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strictest  secrecy  was  enjoined  in  regard  to  telegrams  unless  they 
were  produced  on  an  order  of  undoubted  validity.  The  company 
was  a trustee  of  these  telegrams.  He  questioned  whether  an  inquiry 
as  to  a matter  of  this  kind  could  be  rightly  ordered  at  all;  and 
submitted  that,  in  any  event,  the  phrase  good  government  of 
Ontario  in  the  Public  Inquiries  Act,  sec.  2,  was  not  wide  enough 
to  cover  a matter  of  this  kind.  He  questioned  the  right  of  the 
Commissioner  to  determine  the  relevancy  of  the  telegrams.  The 
subpoena  demanding  production  was  too  vague  and  general  in  its 
terms:  Attorney-General  v.  Wilso7i  (1839),  9 Sim.  526;  Lee  v. 
Angas  (1866),  L.R.  2 Eq.  59.  There  should  have  been  ground 
laid  in  the  subpoena  to  prove  relevancy  of  the  documents;  and, 
their  existence  being  proved,  the  documents  required  should  have 
been  specifically  identified.  The  applicants  were  mere  witnesses, 
and  could  not  know  what  documents  were  relevant. 

Edward  Bayly,  K.C.,  for  the  Attorney-General  for  Ontario, 
argued  that  there  was  a right  to  appoint  such  a Commission,  as  the 
words  good  government  ” and  “ administration  of  justice  were 
wide  enough  to  cover  a matter  of  this  kind.  [Rose,  J.  : — The 
words  of  the  Act  are,  conduct  . . . of  the  administration  of 
justice.”]  The  words  good  government  ” are  wide  enough.  As 
to  the  sufficiency  of  the  subpoena,  that  could  not  be  questioned  now, 
because  the  company  had  obeyed  it.  The  Commissioner  had  the 
right  to  decide  the  relevancy,  subject  to  review  by  the  appellate 
Court. 

D.  L.  McCarthy,  K.C.,  for  the  proprietors  of  the  Evening 
Telegram,  said  that  the  only  telegrams  which  should  be  in  were 
those  which  were  necessary  in  the  interest  of  justice.  Of  course, 
if  they  were  relevant,  he  had  no  objection  to  their  production. 

H.  S.  White,  K.C.,  for  E.  AV.  Backus,  who  was  interested  in  the 
application,  inasmuch  as  Lewises  charges  were  directed  against  him. 


June  2.  Mulock,  C.J.Ex.  : — These  are  two  motions  for 
orders  requiring  the  Commissioner  to  state  a case  for  the  informa- 
tion of  this  Court,  and  the  facts  giving  rise  to  them  are  as  follows : 
Mr.  Lewis,  a member  of  the  Legislature  of  Ontario,  from  his  place  / 
in  the  House,  delivered  a speech  Avhich  cast  grave  reflections  upon 
the  provincial  administration  of  justice,  whereupon  his  Honour  the 
Lieutenant-Governor  of  Ontario  caused  a commission,  under  the, 
authority  of  the  Public  Inquiries  Act,  as  amended,  to  issue,  appoint-’ 
ing  John  A.  Macintosh,  Esquire,  K.C. — 

^^(a)  To  conduct  an  inquiry  into  and  to  report  fully  upon  all 
the  circumstances  in  any  way  connected  with  (1)  the  truth  or,^ 
falsity  of  any  charge,  statement,  or  allegation,  contained  in'  the, 
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said  speech,  of  undue  delay,  negligence,  or  incompetence  on  the 
part  of  the  Deputy  Attorney-General,  the  Crown  Attorney  of  Eainy 
Eiver,  the  Commissioner  of  Provincial  Police,  Ex-Inspector  James 
G.  Jeffery  of  the  Provincial  Police,  and  Constable  K.  D.  Campbell 
of  the  Provincial  Police,  or  of  any  other  official,  agent,  or  employee 
in  the  employment,  directly  or  indirectly,  of  the  said  Department, 
with  regard  to  the  investigation  into  the  death  on  the  16th  day  of 
December,  1921,  of  the  said  Captain  Orville  Huston;  (2)  the 
truth  or  falsity  of  any  charge,  statement,  allegation,  insinuation, 
or  suggestion  contained  in  the  said  speech  (a)  that  any  official, 
agent,  or  employee  of  our  Government  of  Ontario,  or  any  Depart- 
ment thereof  having  to  do  with  the  administration  of  justice,  was 
influenced  in  any  way  by  E.  W.  Backus,  of  International  Falls,  or 
by  E.  T.  Harding,  K.C.,  of  Toronto,  or  by  any  official,  agent,  or 
employee  of  the  said  E.  W.  Backus  or  by  any  other  person  on  his 
behalf,  and  (b)  that  the  investigation  into  the  death  of  the  said 
Captain  Orville  Huston  was  rendered  abortive  or  in  any  way  what- 
soever affected  by  such  influence,  if  the  same  was  in  fact  exerted. 

(b)  To  review  the  proceedings  at  the  coroner^s  inquest  and 
to  take  any  further  evidence  that  may  be  available  as  to  the  cause 
of  the  death  of  the  said  Captain  Orville  Huston. 

During  the  progress  of  the  inquiry  by  Mr.  Macintosh,  it  was 
stated  by  counsel  in  Court,  Mr.  Lewis  appeared  and  gave  evidence, 
in  the  course  of  which  he  made  a statement  to  the  effect  that  the 
sources  of  his  information  for  his  statements  in  the  Legislature  were 
certain  of  the  public  press  and  certain  telegrams.  Thereupon  the 
Commissioner  caused  to  be  issued  a subpoena  requiring  the  Cana- 
dian Pacific  Eailway  Company,  which  carries  on  a telegraph  busi- 
ness throughout  Canada,  to  produce  certain  telegrams  before  him  as 
such  Commissioner.  In  obedience  to  the  subpoena,  one  of  the 
company’s  officers  attended  before  the  Commissioner,  having  with 
him  a number  of  telegrams,  when  counsel  for  the  railway  com- 
pany pointed  out  that  under  the  provisions  of  the  Telegraphs  Act, 
E.S.C.  1906,  ch.  126,  the  company  was  forbidden  to  disclose  the 
contents  of  telegrams  entrusted  to  it  for  despatch,  except  under 
lawful  authority.  It  was  also  urged  as  a further  reason  for  their 
non-production  that  they  were  not  relevant  to  the  inquiry  in  ques- 
tion. As  a result  of  the  argument  before  the  Commissioner,  a 
representative  of  the  company  entrusted  to  him,  for  his  exclusive 
examination,  a number  of  telegrams,  in  order  to  enable  him  from 
their  perusal  to  pronounce  upon  their  relevancy.  Later  the  Com- 
missioner held  that  a number  of  them  were  relevant,  and  should 
be  produced,  whereupon  counsel  for  the  railway  company  and  for 
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the  Toronto  Evening  Telegram  and  certain  of  its  employees 
requested  the  Commissioner  to  state  a case  for  the  information  of 
this  Court  as  to  whether  all  or  any  of  the  said  telegrams  were 
relevant  and  admissible. 

The  Commissioner  refused  to  state  a case,  and  the  motions  now 
before  us  ask  for  orders  requiring  him  to  state  a case  for  the  con- 
sideration of  the  Court. 

During  the  argument  of  these  motions,  counsel  for  all  parties 
consented  to  the  Court  sitting  in  camera,  in  the  presence  of  the 
said  counsel,  and  examining  the  telegrams  in  question  in  order 
to  determine  whether  the  Commissioner  was  right  in  his  ruling, 
and  we  have,  in  the  presence  of  counsel,  examined  and  considered 
the  telegrams  produced. 

It  was  argued  before  us  that  the  telegrams  in  question  were 
not  relevant,  and  therefore  inadmissible.  I am  of  opinion  that 
their  admissibility  does  not  depend  upon  their  relevancy.  An 
inquiry  under  the  Public  Inquiries  Act  is  not,  I think,  to  be  gov- 
erned by  the  strict  rules  of  evidence.  It  is  not  the  trial  of  any 
individual,  but  an  inquiry  into  a matter  affecting  good  govern- 
ment, and  in  such  an  inquiry,  as  in  case  of  a coronePs  inquest, 
hearsay  evidence  may  lead  to  the  discovery  of  matters  of  great 
public  importance.  If  it  does,  the  result  justifies  its  admission. 
If  it  does  not,  no  public  injury  has  resulted. 

I therefore  think  that  in  an  inquiry  under  the  Public  Inquir- 
ies Act  the  test  as  to  what  information,  whether  written  or  verbal, 
should  be  admitted  by  the  Commissioner,  is,  whether  or  not  its 
admission  appears  to  be  in  the  public  interest.  Further,  the 
inquiry  directed  by  the  commission  to  be  made  is  not  limited  to 
an  inquiry  as  to  the  truth  or  falsity  of  any  charge,  statement, 
allegation,  insinuation,  or  suggestion  contained  in  the  said  speech, 
but  its  scope  is  much  wider.  The  Commissioner  is  directed  to 
inquire  into  all  the  circumstances  in  any  way  connected  ^^there- 
with. 

If  the  author  of  the  speech,  when  making  it,  was  aware  of  the 
nature  of  any  of  these  telegrams,  and  if  their  nature  was  calcu- 
lated to  cause  him  to  believe  that  any  of  his  statements  were  either, 
true  or  false,  then  in  either  case  they  were  circumstances  con- 
nected with  such  statements,  etc.,  and  the  weight  of  these  charges 
in  the  public  mind  would  be  materially  affected  by  the  circum- 
stance that  when  making  them  he  had  reason  to  believe  them  to  be^ 
either  true  or  false. 

On  another  ground,  also,  I think  the  Commissioner  rightly, 
ruled.  Perfection  in  the  administration  of  justice  is  unattainable; 
and,  where  a miscarriage  of  justice  takes  place,  it  is  either  culp- 
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able  or  non-culpablo.  In  the  ]')resent  instanee  the  charge  is  that  there 
was  a culpable  miscarriage  of  justice,  and,  if  there  was,  it  is  in  the 
public  interest  that  it  should  be  known  whether  such  miscarriage  of 
justice  was  or  was  not  the  result  of  inefficiency  on  the  part  of  those 
responsible  for  the  due  administration  of  justice.  If^  for  example, 
in  the  present  case  the  telegrams  in  question  which  passed  between 
private  citizens  contain  information  which,  if  known  to  and  acted 
upon  by  the  department  of  the  Attorney-General,  would  have 
materially  aided  in  the  administration  of  justice,  the  question 
arises,  did  the  Department  also  possess  such  information,  or,  if  not, 
was  it  because  of  neglect  of  duty?  In  the  determination  of  that 
question  the  telegrams  appear  to  me  to  be  relevant. 

For  all  these  reasons,  I am  of  opinion  that  the  ruling  of  the 
Commissioner  was  right,  and,  therefore,  should  not  be  disturbed. 
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Kelly^  J.  : — Without  expressing  any  opinion  as  to  how  far  the 
strict  rules  of  evidence  are  to  be  observed  in  an  inquiry  under  the 
Public  Inquiries  Act,  and  notwithstanding  the  provisions  of  the 
Telegraphs  Act,  R.S.C.  1906,  ch.  126,  and  the  obvious  advisability, 
as  a general  proposition,  of  maintaining  the  secrecy  of  telegrams 
and  their  contents,  I think,  having  regard  to  the  wide  scope  of  this 
commission,  that  sufficient  reasons  are  apparent  for  not  inter- 
fering with  the  ruling  of  the  Commissioner  in  repect  of  any  of  the 
telegrams  before  us  which  he  has  deemed  requisite  for  the  full 
investigation  of  the  matters  into  which  he  has  been  appointed  to 
examine. 

From  reading  these  telegrams,  one  can  conceive  of  a situa- 
tion appearing  to  the  Commissioner  in  which  he  may  deem 
them  or  some  of  them  relevant  to  the  circumstances  connected 
with  the  truth  or  falsity  of  the  charges,  statements,  allegations, 
insinuations,  or  suggestions  referred  to  in  the  submission  to  him; 
and,  assuming  the  existence  of  such  a situation  (and  without 
expressing  any  opinion  as  to  a review  of  the  proceedings  at  the 
coroner^s  inquest),  it  does  not  seem  proper,  unless  he  is  manifestly 
wrong,  that  we  should  set  aside  his  refusal  to  state  a case. 

Rose,  J.  (after  setting  out  the  terms  of  the  commis- 
sion) : — The  member  of  the  Legislative  Assembly  who  had  made 
the  speech  in  question.  Major  Lewis,  gave  evidence  before  the 
Commissioner,  and  is  reported  to  have  said  that  he  had  based  the 
charges  made  by  him  wholly  or  largely  upon  articles  which  had 
appeared  in  the  Evening  Telegram  and  upon  a report  which  had 
been  obtained,  at  his  request,  by  the  editor  of  the  Evening  Tele- 
gram from  the  correspondent  of  that  paper  at  Winnipeg ; and  it  is 
said  further  that  he  said  that  he  would  have  been  glad  to  produce 
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the  last  mentioned  report,  bnt  that  it  was  not  in  his  possession, 
and  that  he  had  been  unable  to  procure  a copy.  The  report  was 
said  to  have  been  telegraphic. 

The  Commissioner  caused  a subpoena  to  be  issued  directed  to 
the  Canadian  Pacific  Railway  Company’s  superintendent  of  tele- 
graphs in  Toronto,  requiring  him  to  produce  all  telegrams  or 
copies  thereof  which  had  passed,  during  two  certain  months,  between 
tlie  Evening  Telegram  or  its  officers  in  Toronto  and  its  correspond- 
ents in  Winnipeg.  Pursuant  to  the  subpoena,  a witness  attended 
with  copies  of  a number  of  telegrams,  but  counsel  for  the  railway 
company  objected  that  by  sec.  6 of  the  Telegraphs  Act,  R.S.C. 
1906,  ch.  126,  the  company  was  forbidden  to  disclose  the  contents 
of  the  telegrams  except  when  lawfully  authorised  or  directed  so  to 
do,  and  he  submitted  various  reasons  why,  in  his  opinion,  the  Com- 
missioner was  without  pownr  to  order  their  production.  The  Com- 
missioner perused  the  papers  and  handed  back  to  the  witness  (or 
to  counsel  for  the  Canadian  Pacific  company)  certain  of  them 
which  he  found  to  contain  nothing  relevant  to  the  inquiry.  Others 
of  them,  17  in  number,  he  thought  were  relevant,  and  about  one 
other  he  was  in  doubt.  These  18  he  sealed  up,  without  disclosing 
their  contents  to  counsel  for  any  of  the  persons  represented  before 
him,  and  transmitted  them  to  the  Registrar  of  the  Appellate  Divi- 
sioUj  to  be  held  pending  such  action  as  might  be  taken  upon  an 
application  for  the  statement  of  a case  under  the  Public  Inquiries 
Amendment  Act  of  1921,  11  Geo.  Y.  ch.  4.  Afterwards,  a formal 
application  was  made  to  the  Commissioner  by  the  Canadian  Pacific 
Railway  Company  to  state  a case,  and,  this  being  refused,  a motion 
was  made  to  us  to  direct  him  to  do  so. 


Upon  the  argument  of  the  motion  it  became  apparent  that 
one  of  the  questions  upon  which  we  were  asked  to  direct  a case  to 
be  stated — the  question  as  to  the  form  of  the  subpoena — had  ceased 
to  be  of  practical  importance  in  this  particular  case,  by  reason  of 
the  fact  that,  regularly  or  irregularly,  the  documents  are  in  court, 
and  that  others  of  such  questions — e.g.,  the  question  as  to  whether ' 
the  direction  to  the  Commissioner  to  review  the  proceedings  at  the 
coroner’s  inquest,  and  to  take  any  further  available  evidence  as 'to 
the  cause  of  the  death  of  Captain  Huston,  was  authorised  by  tile 
Public  Inquiries  Act — would  be  of  importance  only  in  case  the 
documents  should  turn  out  to  be  relevant  to  the  third  head  of 
inquiry  directed  by  the  commission,  but  irrelevant  to  either  of  the 
other  heads  of  inquiry.  In  short,  it  was  manifest  that  there  could 
be  no  useful  ruling  upon  the  real  question  which  has  to  be  decided 
at  some  time,  and  in  some  way — viz.,  whether  the  papers  are  rele-- 
vant  to  an  inquiry  which  has  been  lawfully  authorised — until  the 
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Court  knew  what  the  papers  were.  Accordingly,  counsel  made  the 
very  practical  arrangement  that  the  Court  should  examine  the 
papers  in  the  presence  of  counsel  for  the  Attorney- General  and  for 
the  Evening  Telegram,  no  one  else  being  present,  and,  treating 
them  as  if  they  had  been  returned  to  the  Court  as  part  of  a case 
stated  by  the  Commissioner,  should  decide  whether  the  Commis- 
sioner’s ruling  that  17  of  them  were  relevant  ought  to  be  over- 
ruled, and  whether  the  one  about  which  the  Commissioner  was  in 
doubt  is  relevant.  Pursuant  to  that  arrangement,  the  package  was 
opened,  the  papers  were  read,  and  the  question  of  admissibility 
was  argued  and  has  now  to  be  decided. 

The  telegrams  in  question  are,  speaking  generally,  telegrams 
from  the  Evening  Telegram  to  its  Winnipeg  representative,  in- 
structing him  to  gather  information  throwing  light  upon  the  cir- 
cumstances surrounding  the  death  of  Captain  Huston,  and  tele- 
grams from  the  Winnipeg  representative  telling  what  had  been 
told  to  him  by  persons  whom  he  had  questioned. 

The  shorthand  notes  of  the  proceedings  taken  before  the  Com- 
missioner upon  the  application  made  to  him  to  state  a case  do  not 
make  it  quite  clear  why  it  was  that  he  thought  the  telegrams  were 
relevant,  although,  perhaps,  the  short  statement  which  he  is  reported 
to  have  made  is  susceptible  of  being  read  as  indicating  his  accept- 
ance of  the  contention  advanced  before  us  by  counsel:  that  any 
paper  upon  which  Major  Lewis  based  his  charges  is  relevant  to  the 
inquiry.  If  that  is  what  the  learned  Commissioner  intended  to 
rule,  I think  he  was  in  error.  The  inquiry  which  he  is  commis- 
sioned to  make  (apart  from  the  clause  as  to  reviewing  the  inquest 
proceedings)  is  an  inquiry  as  to  the  truth  or  falsity  of  certain 
charges,  and  not  an  inquiry  as  to  whether  Major  Lewis  had  reason- 
able and  probable  grounds  for  making  those  charges;  and,  while 
tlie  telegrams  might  be  useful  if  the  inquiry  was  whether  there  was 
reason  to  make  the  charges,  I cannot  think  that  that  fact  would 
support  a ruling  that  they  are  relevant  upon  an  inquiry  as  to 
whether  the  charges  were  true  or  false.  The  public  interest 
demands  that  the  secrecy  of  the  telegraph  service  shall  not  lightly 
be  violated ; and,  if  I felt  sure  that  there  was  no  reason  other  than 
the  one  already  stated  for  admitting  the  telegrams  in  evidence,  I 
should  not  hesitate  to  say  that,  in  my  opinion,  they  ought  not  to 
be  admitted.  But  it  is  to  be  borne  in  mind  that  under  the  Public 
Inquiries  Act  the  Commissioner  has  wide  powers  of  compelling  the 
production  of  such  documents  as  he  deems  requisite  for  the  full 
investigation  of  the  matters  into  which  he  is  appointed  to  examine ; 
and,  while  his  discretion  seems  to  be  open  to  review  upon  a case 
stated  under  the  Public  Inquiries  Amendment  Act,  1921,  the 
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Court  must  be  careful  not  to  overrule  Iris  decision  unless  it  is 
clearly  wrong.  Therefore,  as  I am  not  sure  that  the  Commis- 
sioner’s reason,  or  only  reason,  for  ruling  that  the  telegrams  were 
relevant,  was  that  he  thought  that  he  ought  to  inquire  into  the 
question  already  discussed,  which  I do  not  think  was  referred  to 
him,  I have  felt  bound  to  consider  whether  there  is  any  other  issue 
on  which  the  telegrams  may  be  relevant,  and  it  occurs  to  me  that 
there  may  be. 

If  in  the  telegrams  there  is  evidence  that  the  correspondent  of 
the  Evening  Telegram  was  able  to  procure  information  which 
would  have  been  of  use  to  the  coroner’s  jury,  as  bearing,  for  in- 
stance, upon  the  question  whether  Captain  Huston’s  death  was  the 
result  of  murder  or  of  suicide,  and  if  such  information  was  not  in 
fact  submitted  to  the  coroner’s  jury — I have  not  seen  any  report  of 
the  proceedings  at  the  inquest,  and  do  not  know  how  this  may  be — 
and  if  the  fact  that  the  representative  of  the  Evening  Telegram 
was  able  to  procure  the  information  when  he  did  indicates  that 
those  who  had  charge  of  the  preparation  of  the  case  for  submis- 
sion to  the  coroner’s  jury  could  have  obtained  it  at  the  time  when 
they  were  acting,  then  the  telegrams  may  be  relevant  to  the  inquiry 
as  to  whether  there  was  undue  delay,  negligence,  or  incompetence 
on  the  part  of  some  official,  agent,  or  employee  in  the  employment, 
directly  or  indirectly,  of  the  Department  of  the  Attorney-Gen- 
eral, with  regard  to  the  investigation  into  the  death  of  Captain 
Huston;  and,  if  the  telegrams  indicate  (or  can  assist  the  Com- 
missioner to  ascertain)  that  any  fresh  information  which  the 
Evening  Telegram’s  correspondent  was  able  to  procure  would  not 
have  been  available  to  officers  or  employees  of  the  Department  at 
the  time  when  they  were  preparing  the  case  for  the  coroner’s  jur}'', 
the  telegrams  may  still  be  relevant  as  going  to  disprove  such 
charges.  Therefore,  if  the  Commissioner  thinks  that  it  is  right  to 
receive  the  telegrams  or  any  of  them  in  evidence  for  the  sake  of  the 
assistance  which  they  may  be  to  him  in  that  inquiry,  as  to  delay, 
negligence,  or  incompetence,  I cannot  say  that  he  will  err  in  receiv- 
ing them.  At  first  sight  it  would  appear  that  it  is  some  only  of 
the  telegrams  that  could  be  helpful  on  that  inquiry;  but  I think 
that,  having  regard  to  the  large  discretion  vested  in  the  Commis- 
sioner (subject  though  it  seems  to  be  to  review  upon  a case  stated), 
we  ought  not  to  attempt  to  say  at  this  stage  which  of  them,  if  any., 
ought,  and  which  ought  not,  to  be  admitted  in  evidence : I think 
that  the  Court  will  best  perform  its  duty  in  the  premises  by  indi 
eating  that  it  thinks  that  the  admisssion  of  documents  of  the 
character  of  these  documents,  taking  them  in  the  mass,  may  be  jus- 
tified for  the  reason  stated,  and  by  refraining  from  attempting 
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particularise.  Moreover,  there  may  be  other  reasons  than  those 
discussed  for  admitting  all  or  some  of  the  telegrams.  If  there  are, 
the  telegrams  ought  to  be  received.  All  that  we  ought  to  do  is  to 
indicate  that,  in  our  opinion,  they  ought  not  to  be  received  unless, 
in  addition  to  referring  to  the  circumstances  of  the  death  of  Cap- 
tain Huston,  they  will  be  of  assistance  to  the  Commissioner  in 
arriving  at  a conclusion  as  to  some  or  one  of  the  matters  specific- 
ally referred  to  him;  and  our  formal  order  ought  merely  to  dis- 
miss the  applications  for  a direction  to  the  Commissioner  to  state 
a case. 

Having  reached  the  conclusion  that  the  important  practical 
question  submitted  to  us,  viz.,  the  question  as  to  the  admissibility 
of  these  telegrams  in  evidence,  can  be  disposed  of  without  any  dis- 
cussion of  the  question,  which  was  argued,  as  to  whether  the  direc- 
tion to  the  Commissioner  to  review  the  proceedings  at  the  inquest, 
and  to  take  any  further  evidence  that  may  be  available  as  to  the 
cause  of  Captain  Huston^s  death,  is  a direction  which  is  warranted 
by  the  Public  Inquiries  Act,  I refrain  from  any  discussion  of  that 
question. 

Hasten,  J.,  and  Ferguson,  J.A.,  agreed  with  Eose,  J. 

Applicaiions  dismissed. 


[LATCHFORD,  J.] 

Ee  James  and  Cutts. 

Vendor  and  Purchaser — Agreement  for  Sale  of  Land — Objection  to  Title 
— Building  Restrictions — Covenant — “ Duplex  House  ” — “A  Private 
Dwelling  HouseP 

A duplex  house  is  a building  which,  while  it  may  have  but  one  front 
entrance,  is  internally  constructed  so  as  to  provide  two  messuages 
or  sets  of  distinct  apartments. 

An  agreement  of  sale  and  purchase  of  land  was  conditioned  upon  the 
right  of  the  purchaser  to  erect  a duplex  house  thereon.  The  land  in 
Question  was  subject  to  a covenant  restricting  erections  to  such  as 
are  “ for  the  purpose  of  a private  dwelling  house  and  residence 
only:” — 

Held,  that  under  the  covenant  but  one  private  dwelling  was  permitted, 
and  the  purchaser  could  not  erect  a duplex  house. 

Ilford  Park  Estates  Limited  v.  Jacobs,  [1903]  2 Ch.  522,  and  Kimber  v. 
Admans,  [1900]  1 Ch.  412,  referred  to. 

Motion  by  a vendor  of  land^  under  the  Vendors  and  Purchasers 

Act,  for  an  order  declaring  that  the  purchaser’s  objection  to  the 

title  of  the  vendor  had  been  satisfactorily  answered. 
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May  25.  The  motion  was  heard  by  Latchfoed^  J.,  in  the 
Weekly  Court,  Toronto. 

James  and  E.  L.  Middleton,  for  the  vendor.  i 

OrnTTS  I 

J.  A.  Lamont,  for  the  purchaser.  1 

I 

June  2.  Latchfoed^  J. : — The  contract  of  sale  and  purchase 
is  conditional  upon  the  right  of  the  purchaser  to  erect  what  is 
called  ^^a  duplex  house  upon  the  land,  part  of  a block  of  many 
lots,  all  subject  to  identical  restrictions. 

A duplex  house  is  admitted  to  be  a building  which,  while  it 
may  have  but  one  front  entrance,  is  internally  constructed  so  as 
to  provide  two  messuages  or  sets  of  distinct  apartments. 

The  restrictions  upon  building  to  which  the  purchasers  of  this 
and  other  lots  in  the  subdivision  are  required  to  conform  are, 
among  others,  as  follows: — j 

(2)  No  attached  or  semi-detached  house  shall  be  permitted,  i 

and  one  detached  dwelling  house  and  no  more  . . . may  be  | 

erected  and  stand  at  any  time  on  each  40  feet  of  continuous  j 

frontage.  1^ 

(4)  Each  and  every  one  of  such  dwelling  houses  shall  be  used  I 

for  the  purpose  of  a private  dwelling  house  and  residence  only,  ; 

and  no  building  erected  shall  be  used  for  any  other  purpose  than  |i 

as  a private  dwelling  house  . . . nor  for  the  purpose  of  an  i 

apartment  house. 

In  Attorney-General  v.  Mutual  Tontine  Westminster  Cham- 
bers Association  (1876),  1 Ex.  D.  469,  Sir  George  Jessel,  in  refer-  ■! 
ring  to  the  erection  of  a block  of  chambers  or  apartments,  said  ' 
that  a building  of  that  nature  is  in  ordinary  parlance  and  in  legal 
meaning  a dwelling  house,  although  it  may  also  be  for  certain 
purposes  regarded  as  a number  of  separate  messuages.  ; 

In  Rodgers  v.  Hosegood,  [1899]  W.  N.  223,  the  restriction  was 
that  not  more  than  one  messuage  or  dwelling  house  should  at  any 
one  time  be  erected  on  the  plot,  and  that  such  messuages  should  be 
adapted  for  and  used  as  and  for  a private  residence  only.  A large 
building  to  be  used  as  30  or  40  residential  flats  was  held  by  Far- 
well,  J.,  not  to  answer  a description  of  messuage  to  be  used  as  and 
for  a private  residence.  

In  Kimber  v.  Admans,  [1900]  1 Ch.  412,  it  was  held  that  a 
building  containing  several  residential  flats  constituted  only  one  , 
house  within  the  meaning  of  the  word  house  in  a covenant  not  to 
erect  more  than  a certain  number  of  houses.  But  in  that  case  it  is 
pointed  out  that  the  covenant  then  under  construction  did  not  in 
any  way  refer  to  the  user  of  the  physical  erection.  Cozens  Hardy, 

J.,  who  heard  the  motion,  said  (p.  414)  : There  is  in  the  pre- 
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sent  case  nothing  whatever  to  limit  the  user  of  the  building.^^  OnLatehford,  J. 
appeal  to  the  Court  of  Appeal,  Lindley,  M.R.,  said  (p.  415)  that 

he  thought  that  the  covenant  referred  not  to  the  mode  in  which  

the  building  in  question  was  to  be  subdivided  or  let,  but  to  the  and 

aggregate  of  the  rooms  or  whatever  the  contents  of  the  building  Cutts. 
might  consist  of.  Vaughan  Williams,  L.J.,  construed  house  in 
the  covenant  as  meaning  the  physical  erection  and  not  the  interior 
arrangement  or  user  intended.  The  appeal  was  dismissed. 

In  Ilford  Park  Estates  Limited  v.  Jacobs,  [1903]  2 Ch.  522, 
the  stipulations  were  that  not  more  than  one  house  should  be 
erected  on  any  lot,  and  that  no  building  should  be  erected  save  by 
the  plaintiffs’  surveyor.  There  was  also  a covenant  against  trade 
being  carried  on.  The  defendant  proposed  to  erect  a double  tene- 
ment house  on  each  lot,  consisting  of  a ground-floor  tenement  and 
a flrst-floor  tenement  above  it.  The  tenements  were  quite  dis- 
tinct and  complete  in  themselves  and  had  no  communication  with 
each  other.  They  were  entered  by  separate  front-doors  set  back 
under  a common  archway.  The  interior  staircase  leading  to  the 
upper  tenement  was  cut  off  from  the  lower  tenement  by  a brick 
wall.  The  building  would  be  what  is  called  in  Toronto  a duplex 
house.  The  plaintiffs’  surveyor  refused  to  approve  the  elevations 
submitted,  and  on  the  defendant  proceeding  to  erect  the  buildings 
the  plaintiffs  moved  for  an  injunction.  The  defendant  relied  on 
Kimber  v.  Admans,  contending  that  except  as  to  trading  (a  point 
not  in  question)  there  was  no  restriction  as  to  user.  Swinfen 
Eady,  J.,  after  stating  the  facts  and  referring  to  the  appropriate 
descriptions  of  such  a building  given  by  Lord  Brampton  in  Grant 
Y.  Langston,  [1900]  A.  C.  383,  says  (p.  526):  ^^In  substance 

each  building  constitutes  two  houses  which  are  structurally  sepa- 
rate in  every  respect  ...  It  is  merely  a case  of  one  house  super- 
imposed on  another  from  which  it  is  divided  horizontally,  while 
in  the  ordinary  case  of  semi-detached  houses  the  division  is  verti- 
cal.” He  declared  the  plaintiffs  entitled  to  an  injunction;  and, 
the  parties  agreeing  to  treat  the  motion  as  a trial,  the  injunction 
was  made  perpetual. 

The  first  of  the  covenants  (2)  in  the  present  case  refers  only 
to  the  physical  erection,  and,  by  itself,  on  the  authority  of  Kimber 
V.  Admans,  would  not  prevent  the  erection  of  the  building  contem- 
plated. 

But  the  second  covenant  (4)  is  more  restrictive.  It  refers  to 
the  only  use  to  which  the  one  dwelling  house  ” shall  be  put.  It 
shall  be  used  for  the  purpose  of  “ a,”  that  is,  one,  ‘‘  dwelling 
house  ” and  residence  only.  What  is  intended  is  the  erection  of  a 
building  which  shall  be  used  for  the  purpose  of  two  dwelling 
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houses  and  residences^  one  superimposed  on  the  other — a purpose 
which  sins  against  the  covenant. 

It  therefore  appears  to  me  that  the  intending  purchaser  would 
not  have  the  right  to  build  a duplex  house  upon  the  land. 

There  will  be  an  order  so  declaring. 


[APPELLATE  DIVISION.] 

Kelly  v.  Canadian^  Bank  of  Commerce. 

I 

Guaranty — Bond  to  Secure  Indebtedness  of  Company -customer  to  Bank 
— Securities  Lodged  with  Bank  by  Guarantor  as  Collateral — Order 
for  Winding-up  of  Company — Payments  Made  by  Company  to  Bank 
before  Order — Unsuccessful  Action  by  Liquidator  against  Bank, 
Attacking  Payments  — Bank's  Costs  of  Litigation  — Liability  of 
Guarantor  for — Absence  of  Express  or  Implied  Request — Costs  In- 
curred after  Existence  of  Company  Ended  by  Winding-up  Order — 
Valid  Payments — Discharge  of  Liability  of  Company — Money  Paid 
not  Retained  vn  Medio  — [Costs  in  Nature  of  Damages  Awa/rded 
against  Liquidator — Contemplation  of  Parties  to  Contract — Salvage- 
lien — Return  of  Securities. 

The  plaintiff  executed  a bond  in  favour  of  the  defendants,  a banking^ 
corporation,  guaranteeing  the  payment  by  an  industrial  company,  a 
customer  of  the  defendants,  of  the  liabilities  which  the  company  was 
or  might  be  under  to  the  defendants,  and  delivered  to  the  defendants 
certain  securities  to  be  held  as  collateral  security  for  her  undertak- 
ing. An  order  having  been  made  for  the  winding-up  of  the  customer- 
company,  and  a liquidator  having  been  appointed,  litigation  between 
the  liquidator  and  the  defendants  in  respect  of  certain  payments 
made  by  the  company  to  the  defendants,  before  the  making  of  the 
winding-up  order,  ensued.  The  liquidator  was  unsuccessful  in  this 
litigation,  and  the  payments  made  by  the  customer  being  credited 
on  the  defendants’  claim,  the  debt  was  paid  in  full,  and  the  plaintiff 
was  entitled  to  have  her  securities  returned  to  her,  unless  the  de- 
fendants had  a valid  claim  for  their  costs  incurred  in  the  litigation. 
The  plaintiff  had  not  specially  undertaken  to  pay  these  costs:  — 

Held,  tbat  she  was  not  liable  under  the  terms  of  the  original  bond: 
her  undertaking  was  to  pay  the  indebtedness  of  the  company  if  the- 
company  failed  to  pay;  before  she  could  be  liable  as  surety,  the  com- 
pany must  be  liable  as  principal  debtor;  and  before  any  of  these  costs 
were  incurred  the  company  had  ceased  to  exist.  Upon  the  evidence, 
there  was  no  ground  for  finding  an  express  or  implied  request  of  the' 
plaintiff  to  the  defendants  to  proceed  with  the  litigation. 

Hoole  Urban  District  Council  v.  Fidelity  and  Deposit  Co.  of  Maryland, 
[1916]  1 K.B.  25,  approved  and  applied. 

Held,  also,  that  the  payment  by  the  company  to  the  bank  was  absolute 
and  unconditional  and  the  liability  of  the  company  was  ipso  facto 
discharged — there  was  no  intermediate  stage,  and  the  money  was  not 
held  in  abeyance  until  the  right  to  retain  it  should  be  ascertained. 

Molsons  Bank  v.  Cooper  (1898),  26  A.R.  571,  applied. 

Held,  also,  that  the  costs  could  not  be  recovered  against  the  surety, 
because  they  were  damages  awarded  against  the  liquidator  in  his 
official  capacity  for  a wrongful  act  done  by  him — an  unjustifiable 
attack  upon  the  payments  made  to  the  defendants,  by  some  one 
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alleging  that  they  were  wrongful,  could  not  have  been  within  the  con- 
templation of  the  contracting  parties. 

Held,  also,  that  there  was  here  no  fund  in  the  control  of  the  Court  in 
the  sense  essential  for  the  application  of  the  doctrine  of  salvage. 
Nature  of  a salvage-lien  discussed. 

And  held,  that  the  plaintiff  was  entitled  to  the  return  of  her  securities. 
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Action  for  an  account  of  moneys  received  by  the  defendants 
and  for  delivery  up  of  securities  held  by  them. 


May  25.  The  action  was  tried  by  Middleton^  J.,  without  a 
jury,  at  a Toronto  sittings. 

J.  M.  Ferguson,  K.O.,  for  the  plaintiff. 

B.  C.  H.  Cassels,  K.C.,  for  the  defendants. 

June  7.  Middleton,  J.  : — On  the  15th  May,  1918,  the  plain- 
tiff executed  a bond  in  favour  of  the  defendant  bank  in  the  penal 
sum  of  $10,000,  guaranteeing  the  payment  by  the  Paige  Motors  of 
Montreal  Limited,  a customer  of  the  defendant  bank,  of  the  liabili- 
ties which  that  company  was  or  might  be  under  to  the  bank.  At 
the  time  of  the  making  of  this  bond,  the  plaintiff  delivered  to  the 
defendant  bank  certain  stock  and  securities  as  collateral  security 
for  this  undertaking.  On  the  3rd  September,  1918,  by  a judgment 
of  the  'Superior  Court  of  the  Province  of  Quebec,  the  Paige  com- 
pany was  directed  to  be  wound  up  and  a liquidator  appointed. 

Before  the  making  of  the  winding-up  order,  the  insolvent  com- 
pany made  certain  payments  to  the  bank.  These  payments  were 
regarded  by  the  liquidator  as  preferential  and  improper,  having 
regard  to  the  provisions  of  the  Winding-up  Act,  and  the  liquidator 
instituted  proceedings  in  the  Courts  of  the  Province  of  Quebec  for 
the  purpose  of  compelling  repayment  of  the  sum  of  $9,500  so  paid. 
On  the  hearing,  the  Superior  Court  directed  judgment  in  favour  of 
the  liquidator  for  the  sum  of  upwards  of  $4,000.  An  appeal  by 
the  bank  was  had  from  this  decision,  and  this  appeal  was  successful 
— the  action  was  dismissed  with  costs.  An  attempt  was  made  to 
carry  the  case  to  the  Supreme  Court  of  Canada,  but  this  failed. 

If  the  moneys  paid  in  this  way  to  the  defendants  are  credited 
on  account  of  their  claim,  the  plaintiff  has  now  paid  the  balance 
due  and  is  entitled  to  have  the  securities  returned  to  her.  The 
defendants,  on  the  other  hand,  contend  that  they  have  been  put  to 
much  expense  in  this  litigation,  as  the  Courts  of  Quebec  held  that 
the  costs  awarded  against  the  liquidator  could  not  be  collected 
from  him  personally,  'but  only  from  the  assets  of  the  estate,  and, 
as  there  were  no  assets,  the  defendants  were  practically  without 
remedy.  In  any  event,  the  costs  recoverable  against  the  liquidator 
as  an  adverse  party  are  only  a fraction  of  the  actual  costs  incurred 
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in  the  action.  This  action  was  brought  by  the  plaintiff  for  the 
purpose  of  compelling  the  surrender  to  her  of  her  securities. 

The  defendants  set  up  in  their  statement  of  defence  that,  after 
the  commencement  of  the  action,  they  notified  the  plaintiff  of  the 
claim  made  and  requested  her  to  advise  them  of  her  wishes, 
which  the  plaintiff  neglected  to  do,  but  after  the  adverse  judg- 
ment in  the  trial  court  she  requested  the  defendants  to  appeal, 
and  this  was  accordingly  done.  The  costs  in  the  litigation  amount 
to  $2,187.55. 

Upon  the  evidence  submitted,  I find  that  the  plaintiff  at  no  time 
undertook  to  pay  these  costs,  and  is  not  liable  for  them  unless  her 
liability  can  be  based  upon  the  original  bond.  With  reference  to 
the  costs  of  the  appeal,  her  undertaking  was  to  pay  the  costs  if  the 
appeal  failed,  but  there  was  no  undertaking  to  pay  if  the  appeal 
succeeded. 

When  certain  elementary  considerations  are  carefully  borne  in 
mind,  I think  it  is  apparent  that  the  plaintiff  is  not  liable  under 
the  terms  of  the  original  bond.  Her  bond  was  to  pay  the  indebted- 
ness of  the  company  if  the  company  failed  to  pay  it  itself.  Before 
she  can  be  liable  as  surety,  the  company  must  be  liable  as  principal 
debtor.  Before  any  of  these  costs  were  incurred,  the  company  had 
ceased  to  exist.  If  authority  is  needed  for  this  proposition  it  will 
be  found  in  the  judgment  of  Mr.  Justice  Bailhache  in  Hoole  Urhan 
District  Council  v.  Fidelity  and  Deposit  Co.  of  Maryland, 
[1916]  1 K.B.  25  (affirmed  by  the  Court  of  Appeal,  [1916]  2 K.B. 
568,  without  any  discussion  of  the  question  involved).  There  a 
contractor  agreed  with  the  council  to  perform  certain  works.  The 
defendants  gave  a bond  conditioned  for  the  due  performance  of 
the  contract.  Litigation  having  arisen  between  the  plaintiff  and 
the  contractor  as  to  the  performance  of  the  contract,  judgment  was 
given  against  the  contractor  and  he  was  ordered  to  pay  the  costs. 
The  plaintiff  sued  the  defendants  on  the  bond,  but  it  was  held  that 
the  liaibility  of  the  contractor  to  pay  the  costs  arose  not  under  the 
contract  but  under  the  judgment,  and  further  the  defendants  were 
not  liable.  In  the  course  of  the  judgment  the  learned  Justice 
points  out  that  the  council  was  quite  right  to  say  that  it  is  the 
natural  order  of  things  that  there  should  be  disputes  and  it  was  a 
reasonable  thing  to  submit  these  disputes  to  arbitration,  and  that 
these  costs  were  incurred  as  the  result  of  a reasonable  course  of 
conduct,  which  must  have  been  in  the  contemplation  of  the  parties 
when  they  made  the  contract.  He  then  adds  (p.  29)  : “ 1 have 

no  doubt  that  the  course  taken  by  the  council  is  a reasonable  course, 
and  I think  that  if  before  any  of  the  costs  had  been  incurred  they 
had  given  the  defendant  company  notice  of  the  nature  of  the  dis- 
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putes  with  the  contractor  and  of  the  proposed  arbitration,  and  the  Middleton,  J, 
defendants  after  receipt  of  such  notice  had  either  expressly,  or  1922. 
impliedly  by  their  conduct,  requested  the  council  to  proceed  with 
the  arbitration,  they  might  have  rendered  themselves  liable  for  the  -y. 
costs;  though  that  liability  wonld  not  have  been  based  upon  the 
conditions  of  the  bond,  bnt  wonld  have  been  an  independent  cause  Commerce. 
of  action  arising  out  of  the  express  or  implied  request.’’ 

There  being  here  no  room,  as  I read  the  evidence,  to  find  the 
express  or  implied  request,  there  can  be  no  liability. 

In  the  second  place,  I think  that  since  the  money  was  paid  by 
the  company  to  the  bank  the  payment  was  absolute  and  uncondi- 
tional and  the  liability  of  the  company  was  ipso  facto  discharged. 

I do  not  think  there  is  any  intermediate  stage  or  that  the  money 
can  be  held  in  abeyance  until  the  right  to  retain  it  is  ascertained. 

This,  I think,  is  the  principle  underlying  the  decision  of  the  Privy 
Council  in  the  case  of  Molsons  Bank  v.  Cooper  (1898),  specially 
reported  in  26  A.R.  571  (affirming  the  judgment  of  the  Supreme 
Court  of  Canada,  Cooper  v.  Molsons  Bank  (1896),  26  Can.  S.C.R. 

611). 

In  the  next  place,  I think  the  costs  cannot  be  recovered  against 
the  surety  because  they  are  damages  awarded  against  the  liquidator 
in  his  official  capacity  for  a wrongful  act  done  by  him.  No 
covenant  or  stipulation  of  this  nature  can  be  regarded  as  a covenant 
or  a stipulation  aimed  at  any  action  which  in  truth  has  no  founda- 
tion in  law.  It  is  like  a covenant  for  quiet  enjoyment,  or  kindred 
covenant,  which  is  taken  to  warrant  against  the  action  of  a person 
having  a rightful  title  to  dispossess,  and  not  against  an  unwarranted 
action  of  a person  having  no  title.  These  payments  were  well  and 
truly  made,  and  offended  against  no  law  of  the  land.  An  unjustifi- 
able attack  by  some  one  who  alleged  that  these  payments — which 
were  perfectly  proper — were  wrongful,  cannot  have  been  within  the 
contemplation  of  the  contracting  parties.  This  is  well  illustrated 
by  the  very  old  case  of  Hayes  v.  Bickerstaff  (1670),  Vaughan  118. 

See  also  Be  Dominion  Products  Co.  (1922),  22  O.W.N.  375. 

At  the  trial  I was  inclined  to  think  that  there  might  be  some 
equitable  principle  which  might  enure  to  the  benefit  of  the  bank, 
and  that  this  fund  could  be  regarded  as  one  preserved  for  the 
benefit  of  the  parties  by  the  efforts  of  the  bank,  and  that  the  costs 
of  the  preservation  might  be  created  a salvage-lien  upon  it,  but  I 
can  find  nothing  to  justify  the  extension  of  any  equitalble  doctrine 
to  this  case.  As  I understand  the  principle,  a salvage-lien  can  be 
recognised  whenever,  in  course  of  litigation,  a fund  is  realised  and 
brought  under  the  control  of  the  Court  to  be  distributed,  but  there 
was  not  here  any  fund  under  the  control  of  the  Court  in  the  sense 
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essential  for  the  application  of  the  doctrine.  The  debtor  had  paid 
his  debt  pro  tanto.  The  bank  had  its  money.  Other  creditors 
of  the  debtor  sought  to  take  it  away.  The  bank  resisted  for  its 
own  protection.  The  mere  fact  that,  if  the  debtor  had  not  paid, 
the  surety  might  have  been  called  upon,  does  not  give  the  bank  any 
remedy  against  the  surety.  She  did  not  enter  into  this  bond. 

For  these  reasons,  I think  the  bank’s  claim  fails,  and  the  stock 
ought  to  be  transferred  to  the  plaintiff. 


The  defendants  appealed  from  the  judgment  of  Middleto^^  J. 

November  14  and  15.  The  appeal  was  heard  by  Maclaren, 
Hodgins,  and  Ferguson,  JJ.A.,  and  Eose,  J. 

R.  C.  H.  Cassels,  K.'C.,  for  the  appellants. 

J.  C.  M.  (xerman^  for  the  plaintiff,  respondent,  was  not  called 
upon. 

The  Court  affirmed  the  judgment  for  the  reasons  given  by  the 
trial  Judge. 

Appeal  dismissed  with  costs. 


[MIDDLETON,  J.] 


Thorne  v.  Canadian  Steering  Wheel  Co. 

BanTcruptcy  — Defendants'  Costs  of  Unsuccessful  Action  Brought  by 
Trustee — Absence  of  Assets  of  Estate — Neglect  to  Obtain  Indemnity 
from  Creditors — Personal  Liability  of  Trustee — Reason  for  Impos- 
ing— Bankruptcy  Act,  sec.  68(2) — Bankrziptcy  Rule  5-j. 

The  trustee  under  an  authorised  assignment  in  bankruptcy  of  the 
estate  of  an  insolvent  company  brought  this  action  to  recover  money 
said  to  be  due  to  the  company,  and  failed  therein  at  the  trial.  The 
debtor-company  had  no  other  assets.  The  trustee  did  not,  before  he 
instituted  the  action,  obtain  indemnity  from  the  creditors:  — 

Reid,  that  the  trustee  should  be  ordered  to  pay  the  defendants’  costs 
of  the  action  out  of  his  own  pocket. 

If  it  were  necessary,  under  sec.  68(2)  of  the  Bankruptcy  Act  and  Bank- 
ruptcy Rule  54,  that  a special  reason  for  awarding  costs  against  the 
trustee  personally  should  be  assigned,  the  reason  was  the  failure  to 
arrange  an  indemnity  before  indulging  in  speculative  litigation 
knowing  that  he  had  no  assets. 

Macdonald  v.  Balfour  (1893),  20  A.R.  404,  Cowie  v.  Muirden,  [1893] 
A.C.  674,  Pitts  V.  La  Fontaine  (1880),  6 App.  Gas.  482,  and  Brenner's 
Trustee  v.  Brenner  (1922),  ante  374,  followed. 

Action  by  John  L.  Thorne,  trustee  of  the  estate  of  the  National 
Motor  Company  Limited,  under  an  authorised  assignment  pur- 
suant to  the  Bankruptcy  Act,  to  recover  the  price  of  goods  alleged 
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to  have  been  manufactured,  sold,  and  delivered  by  the  assignor- 
company  to  the  defendants. 

May  23.  The  action  was  tried  without  a jury  at  a Toronto 
sittings. 

J.  T.  C.  Whalley,  for  the  plaintiff. 

Gideon  Grant,  K.C.,  and  R.  R.  McKay,  for  the  defendant  Davies. 

J.  A.  Camphell,  for  the  defendant  McNab. 

R.  Wherry,  for  the  defendants  the  executors  of  Devlin. 

June  1.  Middleton,  J. : — At  the  hearing  it  became  plain 
that  the  action  failed,  and  I reserved  judgment  only  for  the  purpose 
of  dealing  with  the  question  of  costs. 

At  the  opening  of  the  trial,  a motion  was  made  for  an  order 
eliminating  the  name  of  Thorne  and  allowing  the  action  to  pro- 
ceed in  the  name  of  his  office  as  trustee  of  the  assignor-company. 
I reserved  this  until  the  situation  could  be  developed.  In  the 
result,  I do  not  think  it  makes  any  difference,  as  I do  not  propose 
to  deal  with  the  matter  upon  any  narrow  or  technical  ground. 
The  question  really  is  this:  Thorne  is  trustee  in  bankruptcy  of  a 
company  which  has  absolutely  no  assets  unless  the  claim  in  ques- 
tion can  be  realised.  For  the  purpose  of  creating  a fund  out  of 
which  his  commission  and  expenses  can  be  paid  and  creditors  can 
receive  a dividend,  he  instituted  this  action,  but  neglected  the 
protection  of  consulting  the  creditors  and  securing  from  them 
indemnity.  He  then  says,  “ I should  not  be  personally  liable  for 
costs,  and,  the  action  failing,  an  order  should  be  made  for  pay- 
ment of  costs  out  of  the  estate  and,  as  there  is  no  estate,  this 
would  mean  leaving  the  defendants  to  bear  their  own  costs  of  the 
unsuccessful,  attack. 

Unless  a trustee  under  the  Bankruptcy  Act  occupies  an  entirely 
different  position  to  that  held  by  an  ordinary  trustee,  this  conten- 
tion cannot  prevail. 

In  Macdonald  v.  Balfour  (1893),  20  A.R.  404,  an  assignee  dis- 
puted a creditor's  claim,  compelling  him  to  sue  to  establish  it. 
The  assignee  was  ordered  to  pay  the  costs,  IMr.  Justice  Osier  say- 
ing (p.  410)  : ‘^As  to  costs,  the  fact  that  the  defendant  is  a trustee 
does  not  absolve  him.  He  is  the  real  as  well  as  the  nominal 
defendant,  and  he  may  be  ordered  to  pay  costs  just  as  any  other 
unsuccessful  litigant  may  be  ordered  to  pay  them.  A distinction 
is  sometimes  made  with  regard  to  an  official  liquidator  who  sues 
in  the  name  of  the  company,  at  all  events  as  to  some  proceedings 
taken  by  him,  but  even  he  may  be  ordered  to  pay  costs  in  the  first 
instance  personally.  The  defendant  may  have  a case  for  recovery 
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himself  out  of  the  estate  if  there  are  funds,  or  may  look  for  indem- 
nity to  the  creditors  at  whose  instance  he  required  the  plaintiffs  to 
bring  this  action,  but  with  that  we  have  nothing  to  do.’^ 

In  Cowie  v.  Muirden,  [1893]  A.  C.  674,  Lord  Watson,  deliver- 
ing the  judgment  of  the  House  of  Lords,  says,  at  pp.  689,  690, 
^'If  the  trustee  chooses  to  litigate  he  must  see  that  the  creditors 
assent  to  his  proceedings,  or  else  must  litigate  at  his  own  risk;’’ 
Lord  Shand  adding,  Quite  so.” 

That  was  a case  where  the  trustee  had  much  in  his  favour,  for 
he  had  succeeded  in  the  two  Courts  below. 

In  the  case  of  Pitts  v.  La  Fonmine  (1880),  6 App.  Cas.  482,  a 
trustee  in  bankruptcy  had  taken  proceedings  which  had  been  un- 
successful. He  objected  to  being  held  personally  liable  for  costs. 
It  was  said  that  under  the  provisions  of  the  Bankruptcy  Act  the 
trustee  could  not  be  made  so  liable,  but  the  Judicial  Committee  said 
(pp.  485,  486,  and  487) 

It  seems  to  their  Lordships  that  the  law,  as  might  reasonably 
be  expected,  is  the  other  way.  They  have  been  referred  to  two  cases. 
One  is  Ex  parte  Angerstein  (1874),  L.  R.  9 Ch.  479,  and  estab- 
lishes the  general  rule.  The  Court  had  there  ordered  that  the 
trustee  should  pay  to  the  appellant  his  costs  of  the  application  to 
the  registrar  which  he  might  recover  from  the  bankrupts’  estate. 
It  was  suggested  that  there  was  scarcely  any  estate,  and  that  the 
effect  of  their  Lordships’  order  would  be  that  the  trustee  would 
have  to  pay  a great  part  of  the  costs  personally.  But  Sir  George 
Hellish,  L.  J.,  said,  ‘ It  is  quite  right  that  the  order  should  be  in 
that  form.  The  reason  for  ordering  the  trustee  to  pay  costs  is  that 
applications  of  this  kind  to  the  Court  of  Bankruptcy  are  in  substitu- 
tion for  actions  at  law.  In  an  action  at  law  a trustee  in  bank- 
ruptcy would  be  liable  in  the  same  way  as  any  other  plaintiff.  In 
a case  where  a trustee  makes  an  application,  the  success  of  which 
is  doubtful,  he  ought,  before  making  it,  to  get  from  the  creditors 
an  indemnity  against  the  costs  if  he  knows  that  there  are  no  assets 
out  of  which  they  can  be  paid.  I see  no  difference  between  the 
case  of  an  official  liquidator  and  a trustee  in  bankruptcy.  With 
regard  to  the  former,  we  have  already  laid  down  the  rule  that  he 
must  pay  the  costs  if  he  fails  in  an  application.’  In  every  case  of 
that  kind,  of  course  the  question  may  arise  whether  the  trustee, 
having  had  to  pay  costs  to  the  party  aggrieved  by  an  unsuccessful 
and  improper  claim,  may  not,  if  he  has  acted  bond  fide,  have  a 
case  for  recouping  himself  out  of  the  bankrupt  estate  if  there  are 
funds.  That  is  a question  to  be  determined  in  the  Court  of 
Bankruptcy  in  the  administration  of  the  bankrupt  estate.  . . • 
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The  other  case  referred  to  was  that  of  Ex  parte  Stapleton 
(1879),  10  Ch.  D.  586.  In  that  case  Mr.  Stapleton  had  contracted 
to  sell  a cargo  to  the  liquidating  debtor.  Before  the  cargo  was 
delivered  the  liquidating  debtor  became  insolvent.  He  had  given 
acceptances  which  were  worth  nothing  for  the  goods,  and  'Stapleton 
claimed  the  right  of  repudiating  the  contract,  making  a re-sale, 
and  then  coming  in  under  the  bankruptcy.” 

Under  these  circumstances,  the  costs  were  directed  to  be  paid 
out  of  the  estate. 

This  authority  does  not  imply  that  there  is  any  inflexible 
rule  of  Court  that  a trustee  should  not.be  personally  ordered  to 
pay  costs  . . . the  form  of  the  order  shews  that  when  it  is 
intended  to  qualify  the  ordinary  liability  of  the  trustee  in  bank- 
ruptcy to  pay  costs,  such  qualification  is  expressly  mentioned  in 
the  order.” 

This  general  question  of  the  liability  of  the  trustee  has  been 
discussed  by  my  brother  Orde  in  the  recent  case  of  BrenneEs 
Trustee  v.  Brenner  (1922),  ante  374. 

Following  the  precedents,  I think  I should  direct  the 
plaintiff  to  pay  personally  the  costs  of  this  unsuccessful 
action.  I cannot  conceive  that  the  action  would  ever  have 
been  brought  or  pressed  if  the  plaintiff  had  any  idea  of  his 
personal  liability;  and,  this  being  now  established,  it  will  serve 
as  a warning  to  trustees  in  bankruptcy  that  litigation  ought  not  to 
be  indulged  in  upon  the  theory  that  there  is  not  a personal  lia- 
bility. It  is  not  the  intention  of  the  Bankruptcy  Act  that  the 
creditors  should  have  the  right  to  sue  without  incurring  the  ordi- 
nary risk  of  costs  if  unsuccessful. 

Section  68(2)  and  Bankruptcy  Eule  54  may  require  that  a 
special  reason  for  awarding  costs  against  the  assignee  personally 
shall  be  assigned.*  If  this  is  necessary,  the  reason  is  the  failure 
of  the  trustee  to  arrange  an  indemnity  before  indulging  in  specula- 
tive litigation  knowing  that  he  had  no  assets. 

* See  Burns  v.  Royal  Bank  of  Canada,  Burns  v.  Graham  (1922),  51 
O.L.R.  564,  and  (in  appeal)  Burns  v.  Graham  (1922),  23  O.W.N.  435. 
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[MIDDLETON,  J.] 

June  8. 

Re  Shier. 

Land  Titles  Act — Application  T)y  Devisee  of  Land  for  Registration  as 
Owner — Effect  of  Devolution  of  Estates  Act,  secs.  3,13,21(4), 
24(1) — Executors  or  Administrators — Title  to  Land  during  Three- 
year  Period  after  Death  of  Testator — Order  of  Judge — Conveyance 
l)y  Executors. 

By  sec.  3 of  the  Devolution  of  Es'tates  Act,  R.S.O.  1914,  ch.  119,  the  real 
property  of  a deceased  person,  whether  he  desires  it  or  not,  vests  in 
his  executors  or  administrators,  and,  unless  a caution  is  registered, 
automatically  passes  at  the  expiration  of  three  years  from  the  execu- 
tors to  the  person  beneficially  entitled. 

In  order  to  enable  a devisee  to  be  registered  under  the  Land  Titles  Act, 
R.S.O.  1914,  ch.  126,  as  owner,  before  the  expiration  of  that  period, 
the  executors  or  administrators  must  first  be  registered  as  “ owner,” 
then  an  order  of  a Supreme  Court  Judge  must  be  obtained  by  an 
application  under  sec.  21,  subsec.  4,  of  the  Devolution  of  Estates  Act, 
and  the  executors  or  administrators  must  convey  to  the  devisee. 

Appeal  by  E.  E.  Shier  from  a ruling  of  the  Master  of  Titles 
as  to  the  practice  to  be  followed  upon  application,  by  a person  to 
whom  land  is  devised  for  registration  as  owner,  under  the  Land 
Titles  Act,  R.S.O.  1914^  ch.  126,  that  the  applicant  must  produce 
probate  of  the  will,  evidence  that  there  are  no  debts,  and  the  con- 
sent of  the  executors  to  his  registration. 

The  appeal  was  informally  heard  by  Middleton^  J.,  as  in 
Weekly  Court. 

C.  G.  French,  for  the  applicant. 

The  Master  of  Titles,  in  person. 

June  8.  Middleton,  J.  : — The  testator  died  on  the  14th  July, 
1921,  so  that  the  estate  will  not  be  vested  in  him  under  the  pro- 
visions of  the  Devolution  of  Estates  Act  for  a considerable  period 
of  time.  The  view  of  the  Master  is  that  the  effect  of  the  Devolu- 
tion of  Estates  Act,  R.'S.O.  1914,  ch.  119,  is  that  the  property  is 
vested  in  the  executors,  notwithstanding  the  provisions  of  the  will, 
and  that  it  cannot  be  divested  from  the  executors  before  the  expiry 
of  the  period  of  three  years,  save  by  virtue  of  an  order  obtained 
from  a Supreme  'Court  Judge  under  the  provisions  of  sec.  21,  su^ 
sec.  4,  and  followed  by  a conveyance  from  the  executors.  ^ 

Recognising  the  importance  of  the  question  involved,  T have' 
discussed  the  situation  with  the  Chief  Justice  of  Ontario,  and  he 
agrees  with  me  in  thinking  that  the  position  taken  by  the  Master  of 
Titles  is  right.  It  may  be  that  the  situation  is  nwi^ard  and  the 
procedure  is  cumbersome,  but  this  is  no  novelty  when  an  attempt 
is  made  by  a benevolent  legislature  to  reform  any  law  w'hich  has 
been  found  for  many  years  to  be  entirely  satisfactory. 
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The  Land  Titles  Aet  is  essentially  paternal,  and  the  underlying  INTiddleton,  J. 
theory  is  that  the  title  must  be  at  all  times  carefully  investigated, 
and  then  the  certificate  of  registration  gives  an  indefeasible  title. 

It  may  well  be  that  this  is  on  the  whole  better  than  the  former 
system,  which  permitted  people  to  deal  with  property  as  they  saw 
fit,  leaving  an  ever-lengthening  chain  of  questions  to  be  from  time 
to  time  investigated  and  answered.  Be  this  as  it  may,  the  Land 
Titles  Act  and  the  Devolution  of  Estates  Act  curtail  seriously  the 
rights  incident  to  ownership.  By  sec.  3 of  the  Devolution  of 
Estates  Act,  the  real  property  of  a person  deceased,  whether  he 
desires  it  or  not,  vests  in  the  executors,  and,  unless  a caution  is 
registered,  automatically  passes  from  the  executors  to  the  person 
beneficially  entitled  at  the  expiry  of  three  years.  This  creates  an 
interregnum,  during  which  it  is  supposed  that  all  claims  against 
the  deceased  will  be  ascertained  and  the  estate  will  be  administered. 

If  the  three  years  is  not  long  enough  in  any  particular  case,  the 
period  of  liquidation  may  be  extended  under  the  provisions  of  the 
Act.  If  the  period  is  found  to  be  too  long,  then  the  remedy  is  an 
application  under  sec.  21,  subsec.  4.  If  the  personal  representatives 
do  not  desire  to  hold  the  property  or  any  person  beneficially  entitled 
thipks  it  unnecessary  that  they  should  hold  the  property  for  the 
period  named,  an  application  may  be  made  to  a Judge  of  the  Supreme 
Court  for  an  order  directing  or  permitting  an  earlier  distribu- 
tion. Upon  this  application  the  Court  will  require  evidence  to  be 
produced  shewing  that  it  is  unnecessary  that  the  proiperty  should 
be  longer  retained  by  the  personal  representatives  for  the  due 
administration  of  the  estate.  Upon  permission  or  direction  to 
convey  being  given,  the  executors  must  then  convey,  and,  by  sec. 

24,  subsec.  1,  the  beneficiary  to  whom  the  property  is  conveyed 
can  confer  a good  title  free  from  all  risk  of  the  property  being 
required  for  the  debts  of  the  testator  or  intestate  as  the  case  may 
be,  leaving  the  beneficiary  who  has  received  the  proceeds  answerable 
to  the  creditor  to  the  extent  of  the  value  of  the  estate. 

It  follows  that  the  statutory  scheme  contemplated  can  only  be 
given  effect  to  by  registering  the  executors  or  administrators  as 
owner ; secondly,  by  obtaining  the  order  of  a Supreme  Court  Judge 
as  indicated;  and  then,  lastly,  obtaining  a conveyance  from  the 
executors  to  the  beneficiary. 

If  the  beneficiaries  are  content  to  await  the  expiry  of  the  three- 
year  period,  then  the  provisions  of  sec.  13  of  the  Devolution  of 
Estates  Act  vest  the  property  in  them  without  any  conveyance  from 
the  personal  representatives.  The  title  is  then  direct  from  the 
testator  or  intestate.  In  each  case  parties  must  themselves  deter- 
mine which  is  the  most  beneficial  course  to  adopt. 
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[IN  BANKRUPTCY.] 

Re  McKay. 

Banfcruptoy  — Composition-arrangement — Bankruptcy  Act,  sec.  13  {15) 
— Claims  of  Creditors  on  Footing  of  Claims  under  Authorised 
Assignment  or  Receiving  Order — Damages  for  Breach  of  Contract — 
Sale  of  Goods  and  Agency  for  Sale  for  Fixed  Period — Damages' 
Sustained  in  Respect  of  Unexpired  Portion  of  Contract — Extent  of 
Damages — Payment  in  Funds  of  Foreign  Country— ^Exchange — 
Currency. 

Having  regard  to  the  provisions  of  subsec.  15  of  sec.  13  of  the  Bank- 
ruptcy Act,  the  submission  of  a proposal  for  a composition  under 
sec.  13  entitles  all  those  who,  in  the  case  of  an  authorised  assignment 
or  of  a receiving  order,  would  be  entitled  to  prove,  to  file  their 
claims  with  the  trustee;  and  a contractor  under  contract  for  the 
supply  to  the  debtor  of  goods  during  a period  which  has  not  yet 
expired  is  thereby  entitled  to  file  his  claim  under  the  whole  contract, 
both  in  respect  of  moneys  already  payable  thereunder  and  in  respect 
of  the  liability  incurred  for  the  performance  of  the  uncompleted 
portion  of  the  contract. 

In  this  case,  a proposal  for  a composition  was  accepted  by  the  creditors 
in  March,  1921,  and  approved  by  the  Court.  The  trustee  carried  on 
the  business  of  the  debtor  until  August,  1921,  and  paid  the  composi- 
tion of  45  cents  in  the  dollar  to  all  the  creditors,  except  a pattern 
company,  who  had  a five-year  contract  with  the  debtor  from  March, 
1919,  by  which  the  debtor  was  appointed  the  company’s  agent  and 
was  to  be  kept  supplied  with  patterns,  for  which  he  was  to  pay  at 
certain  rates; — 

Held,  that  the  company  were  entitled  to  be  paid  the  damages,  if  any, 
which  they  had  sustained  by  reason  of  the  debtor’s  obligations  in 
respect  of  the  unexpired  portions  of  the  contract, 

Quwre,  as  to  the  extent  of  such  damages. 

The  contract  was  silent  as  to  the  place  of  payment,  but  the  pattern 
company’s  address  was  given  as  New  York,  and  the  course  of  dealing 
appeared  to  have  required  payment  in  New  York  funds:  — 

Held,  that  the  company  were  entitled  to  prove  their  claim  upon  that 
basis:  the  amount  due  to  them  should  be  made  up  by  converting  it 
into  Canadian  currency,  that  is,  by  adding  the  exchange  as  of  the 
dates  when  payments  were  required  to  be  made  under  the  contract, 
so  as  to  make  the  amounts  payable  on  those  dates,  respectively,  in 
Canadian  currency,  the  equivalent  in  value  of  the  amounts  payable  in 
New  York. 

Barry  v.  Tan  den  Hurk,  [1920]  2 K.B.  709,  Di  Ferdinando  v.  Simon, 
[1920]  3 K.B.  409,  and  Hooton  Cocoa  Co.  v.  Willards  Chocolates 
Limited  (1922),  21  O.  W.  N.  358,  followed. 

Application  by  the  McCall  Company  of  New  York  by  way  of 
appeal  from  the  disallowance  by  the  trustee  of  the  estate  of  Arthur 
A.  McKay,  an  insolvent  debtor,  of  certain  items  of  the  companj^’s 
claim  as  tiled  with  the  trustee. 

April  7.  The  application  was  heard  by  Orde,  J.,  in  Chambers. 
J.  A.  Soule,  for  the  applicants. 

Gideon  Grant,  K.C.,  for  the  trustee. 

June  8.  Cede,  J.  : — The  debtor  on  the  1st  March,  1921,  made 
a proposal  for  a composition,  under  sec.  13  of  the  Bankruptcy  Act. 
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The  proposal  was  accepted  by  the  creditors  on  the  21st  March, 
1921,  and  duly  approved  by  the  Court.  The  trustee  continued  to 
carry  on  the  business  of  the  debtor  until  the  31st  August,  1921, 
during  which  period  the  composition  of  45  cents  in  the  dollar  was 
paid  in  full  to  all  the  creditors,  except  the  McCall  Company. 

The  McCall  Company  tiled  a claim  for  $3,533.15,  made  up  of 
$1,533.15  for  goods  delivered  to  the  debtor  and  $2,000  for  damages 
for  an  alleged  breach  of  contract.  The  trustee  allowed  the  claim 
for  $1,533.15,  but  disallowed  that  for  the  $2,000.  Since  the  accept- 
ance of  the  composition,  by  the  creditors,  the  McCall  Company 
have  set  up  a further  claim  for  $427  for  goods  subsequently 
supplied,  which,  I was  informed  on  the  argument,  has  been  settled, 
and  also  a claim  that,  according  to  their  contract  with  the  debtor, 
they  were  to  be  paid  in  ^^ew  York  funds,  and  that  their  claim  and 
the  dividends  thereon  should  be  dealt  with  on  that  footing,  the  rate 
of  exchange  in  favour  of  Yew  York,  at  the  time,  being  said  to 
be  141/2  per  cent.  The  McCall  Company  have  since  reduced  their 
claim  for  damages  from  $2,000  to  $1,021.05. 

The  contract  in  question  is  dated  the  17th  March,  1919.  By 
it  McKay  was  appointed  the  McCall  Company’s  special  agent  at 
Hamilton  for  a period  of  five  years,  and  he  was  to  be  kept  supplied 
with  a stock  of  McCall  patterns,  for  which  he  was  to  pay  at  certain 
rates.  There  is  nothing  in  the  contract  as  to  the  right  of  either 
party  to  terminate  it  at  any  earlier  date  or  as  to  the  effect  of  the 
insolvency  of  either  party. 

Just  what  effect  a proposal  for  a composition  under  sec.  13 
has  upon  the  mutual  rights  and  (Obligations  of  the  parties  to  a 
contract  like  this  is  not  quite  clear.  All  liabilities  already  incurred 
under  it,  including  claims  sounding  in  damages,  are  of  course  the 
subject  of  proof  for  the  purposes  of  the  composition,  but  where  do 
the  parties  stand  with  respect  to  obligations  which  in  point  of 
time  have  not  yet  arisen?  Is  the  contractual  relationship  to  be 
considered  as  terminated  merely  because  a composition  has  been 
proposed  by  one  part}^  so  as  to  entitle  the  other  party  to  prove  for 
damages  as  if  there  had  been  a repudiation  of  the  contract  or  a 
refusal  to  continue  it  by  the  party  proposing  the  composition  ? A 
contract  providing  for  a supply  of  goods  over  an  extended  period  of 
time  may  be  a very  beneficial  one  to  the  purchaser,  and  it  might 
be  of  the  utmost  consequence  to  him  that,  notwithstanding  the 
necessity  for  a composition  of  the  obligations  already  incurred,  he 
should  be  enabled  not  only  to  continue  his  business  (for  that  is  the 
object  of  the  composition)  but  to  retain  the  'benefit  of  the  unex- 
pired term  of  the  contract. 

I have  already  had  occasion  to  consider  the  scope  of  sec.  13 
of  the  Bankruptcy  Act  in  connection  with  this  particular  com- 
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position,  with  reference  to  the  application  of  the  provisions  of  sec. 
52,  and  particularly  of  subsec.  5 thereof,  in  the  case  of  the  unex- 
pired leases  held  by  the  compounding  debtor,  in  Re  McKay  (1921), 
51  O.L.R.  86,  and  I there  discussed  very  fully  the  effect  of  sub- 
sec. 15  of  sec.  13.  Having  regard  to  the  sweeping  provisions  of 
subsec.  15,  I think  that  the  submission  of  a proposal  for  a composi- 
tion under  sec.  13  entitles  all  those  who,  in  the  case  of  an  authorised 
assignment  or  of  a receiving  order,  would  be  entitled  to  prove,  to 
file  their  claims  with  the  trustee,  and  that  a contractor,  under 
contract  for  the  supply  of  goods  over  a period  which  has  not  yet 
expired,  is  thereby  entitled  to  file  his  claim  under  the  whole  con- 
tract, both  in  respect  of  moneys  already  payalble  thereunder  and 
in  respect  of  the  liability  incurred  for  the  performance  of  the 
unexpired  or  uncompleted  portion  of  the  contract.  In  cases  such 
as  this  it  is  incumbent  upon  the  debtor,  the  trustee,  and  the  com- 
pounding creditors  to  take  contracts  of  this  nature  into  considera- 
tion; and,  if  it  is  necessary  for  the  future  conduct  of  the  debtors 
business,  to  retain  such  contracts,  that  matter  should  be  made  the 
subject  of  special  provision  as  a term  of  the  proposal. 

It  was  argued  by  counsel  for  the  trustee  that  there  had  been 
no  breach  of  the  contract  by  the  debtor,  but  I do  not  think  that  the 
question  of  breach  is  involved  at  all.  The  right  to  prove  against 
an  insolvent  estate  is  based  upon  the  theory  that  the  debtor^s  bush 
ness  has  come  to  an  end,  and  that  all  obligations,  whether  already 
incurred  or  merely  contingent,  are  to  be  disposed  of  and  cleared 
off  in  the  bankruptcy  proceedings.  There  is  manifestly  some  incon- 
sistency in  applying  this  theory  to  compositions  and  extensions 
under  sec.  13,  which  have  for  their  object  the  continuance  of  the 
debtor’s  business,  but  there  is,  even  in  such  cases,  the  fundamental 
object  of  enabling  the  debtor  to  continue  business  with  a clean 
sheet.  Whatever  the  inconsistencies  may  be,  the  scheme  of  sec.  13. 
seems  to  be  that  the  rights  and  obligations  of  the  debtor  and  his 
creditors  are  to  be  worked  out  in  cases  which  come  under  that 
section  in  substantially  the  same  manner  as  in  cases  of  assignments^ 
and  receiving  orders. 

I think,  therefore,  that  the  McCall  Company  are  entitled  to  be 
paid  the  damages,  if  an}^,  which  they  may  have  sustained  by  reason' 
of  the  debtor’s  obligations  in  respect  of  the  unexpired  portions  of 
the  contract.  But  it  does  not  follow  that  the  damages  are  to  be 
fixed  at  the  amount  claimed.  Unless  the  trustee  admits  the  amount,^ 
there  ought  to  be  a reference  to  the  Registrar  in  Bankruptcy  to  , 
hear  evidence  and  to  determine  the  amount.  It  may  be  that  the 
damages  under  such  a contract  as  this  are  merely  nominal.  The 
contract,  though  involving  the  purchase  of  goods  by  McKay  from 


LII.] 


ONTAKIO  LAW  EEPOETS. 


469 


the  McCall  Company,  is  also  a contract  of  agency.  Damages  can 
be  claimed  only  upon  the  theory  that  the  contract  is  at  an  end.  If 
at  an  end,  what  is  to  prevent  the  McCall  Company  from  appoint- 
ing another  agent  who  may  produce  for  them  as  great  a revenue  as 
McKay  might  have  produced?  If  the  McCall  Dompany  are  to 
claim  damages  as  to  the  future^  then  as  a matter  of  equity  they 
ought  to  be  made  to  account  for  any  future  revenue  which  would 
reduce  the  damages.  I am  not  determining  just  what  the  rights  of 
the  parties  are  upon  this  point,  but  the  McCall  Company  may  be 
well  advised  to  abandon  their  claim  for  damages  if  they  are  able  to 
protect  themselves  by  appointing  another  agent. 

As  to  the  rate  of  exchange,  the  contract  says  nothing  as  to  the 
place  of  payment,  but  the  McCall  Company’s  address  is  given  as 
Kew  York,  and  the  course  of  dealing  appears  to  have  required  pay- 
ment in  Kew  York  funds.  The  accounts  rendered  to  the  debtor 
contain  the  words,  Make  all  remittances  to  New  York  office,  ini 
funds  current  in  Yew  York  drafts.”  The  creditors  were,  there- 
fore, entitled  to  prove  their  claim  upon  that  basis.  The  amount 
due  them  should  be  made  up  by  converting  it  into  Canadian  cur- 
renc}',  that  is,  by  adding  the  exchange  as  of  the  dates  when  pay- 
ments were  required  to  be  made  under  the  contract,  so  as  to  make 
the  amounts  payable  on  those  dates,  respectively,  in  Canadian  cur- 
rency, the  equivalent  in  value  of  the  amounts  payable  in  Yew  York. 
See  Barry  v.  Van  den  Hurh,  [19^0]  2 K.B.  709 ; Di  Ferdinando  v. 
Simon,  [1920]  3 K.B.  409;  Hoofon  Cocoa  Co.  v.  Willards  Chocol- 
ates Limited  (1922),  21  O.W.Y.  358. 

The  appeal  from  the  trustee’s  disallowance  of  the  McCall  Com- 
pany’s claim  will^  therefore,  be  allowed,  in  respect  of  the  two 
matters  mentioned,  to  the  extent  indicated  above,  and  the  McCall 
Company’s  costs  of  this  appeal  ought  to  be  paid  out  of  the  assets 
of  the  debtor. 


[IN  CHAMBERS.] 

Smith  v.  Attoeney-Geneeal  foe  Ontaeio. 

Crown — Action  against  Attorney-General  for  Declaration  that  Resolu- 
tion of  Legislative  Assembly  ultra  Vires  — Order  of  Master  in 
Chambers  Setting  aside  Issue  a?id  Service  of  Writ  of  Summons — 
Jurisdiction  — Rtile  208  {13) — Summary  Application  — Rule  121^ — 
Ground  for  Making  of  Order — Procedure  by  Petition  of  Right — 
When  Proper  — Rules  738  to  750  — Representative  Character  of 
Attorney-General  — Rule  5(1) — Declaratory  Judgment  — Right  of 
Plaintiff  to  Proceed  for — Merits — Order  of  Master  Reversed — Motion 
for  Leave  to  Appeal — Rule  507. 

The  Master  in  Chambers,  upon  the  application  of  the  defendant,  made 
an  order  setting  aside  the  issue  and  service  of  the  writ  of  summons 
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in  an  action  against  the  Attorney-General  for  Ontario  for  a declara- 
tion as  to  the  validity  of  a resolution  of  the  Legislative  Assembly 
with  regard  to  the  importation  of  intoxicating  liquors'  into  Ontario, 
on  the  ground  that  the  action  was  brought  against  the  Attorney- 
General  as  representing  the  King,  and  that  the  King  could  be  pro- 
ceeded against  only  by  petition  of  right.  Upon  appeal  from  that 
order: — 

Held,  that  the  Attorney-General,  when  sued  in  his  official  capacity,  is, 
by  virtue  of  his  office,  sued  as  representing  the  Crown;  and  qucere, 
whether  the  provision  in  Rule  5 (1),  that  the  writ  “shall  contain 
the  names  of  the  parties  and  the  characters  in  which  they  sue  and 
are  sued,”  applies  to  an  action  brought  against  the  Attorney-General 
for  a declaratory  judgment: 

(2)  The  proceeding  by  way  of  petition  of  right  is  adapted,  and  in  prac- 
tice is  confined,  to  cases  in  which  the  suppliant  seeks  to  recover 
property,  either  real  or  personal,  including  money,  from  the  Crown, 
and  is  not  the  appropriate  means  of  obtaining  a merely  declaratory 
judgment  against  the  Crown. 

Rules  738  to  750'  of  the  Consolidated  Rules  of  Practice,  1913,  were  in- 
tended to  do  no  more  than  regulate  the  procedure  in  cases  in  which 
petition  of  right  does  lie,  and  do  not  exclude  other  methods  of  pro- 
cedure for  determining  questions  between  the  subject  and  the  Crown. 
<3)  The  question  whether  an  action  for  a declaratory  judgment  of  the 
nature  of  that  here  sought  can  be  brought  against  the  Attorney- 
General  ought  not  to  be  disposed  of  summarily. 

^Electrical  Development  Co.  of  Ontario  v.  Attorney-General  for  Ontario, 
[1919]  A.C.  687,  followed. 

(4)  The  defendant’s  motion  to  set  side  the  writ  was  founded  S'imply 
upon  the  character  of  the  action  and  the  failure  to  proceed  by  peti- 
tion of  right — and  upon  that  motion  the  Court  was^not  in  any  way 
concerned  with  the  merits  of  the  action.  It  is  the  right  of  every  man 
to  bring  his  grievances  before  the  Court,  and  if  he  proceeds  properly 
he  is  entitled,  unless  his  proceeding  isi  frivolous  or  vexatious  (Rule 
124),  to  have  the  subject-matter  of  his  complaint,  no  matter  how 
unusual  it  may  be,  duly  tried. 

(5)  The  Master  in  Chambers  had  no  jurisdiction  to  set  aside  the  issue 
and  service  of  the  writ  on  the  ground  stated:  see  Rules  124  and 
208  (13). 

A motion,  under  Rule  507,  for  leave  to  appeal  from  the  order  of  Obde,  J., 
reversing  the  Master’s  order,  was  refused  by  Lennox,  J. 

Appeal  by  the  plaintiff  from  an  order  of  the  Master  in  Cham- 
bers setting  aside  the  issue  and  service  of  the  writ  of  summons. 

June  6.  The  appeal  was  heard  by  Cede,  J.,  in  Chambers. 

Har court  Ferguson,  K.C.,  for  the  plaintiff. 

H.  S.  White,  K.C.,  and  F.  P.  Brennan  for  the  defendant. 

June  10.  Cede,  J. : — This  action  was  brought  by  writ  of  sum- 
mons against  the  Attorney-General  for  Ontario  for  a declaration : — 
1.  That  the  resolution  of  the  Legislative  Assembly  of  the 
Province  of  Ontario,  dated  the  27th  April,  1920,  requesting  the 
Secretary  of  State  for  Canada  to  take  the  votes  of  the  electors  of 
the  said  Province  upon  the  question  of  the  importation  and  the 
bringing  of  intoxicating  liquors  into  such  Province,  is  unau- 
thorised, illegal,  and  ultra  vires. 
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2.  That,  at  the  time  the  said  resolution  was  received  by  the 
Secretary  of  State  for  Canada,  there  was  no  law  in  force  pro- 
hibiting the  sale  of  intoxicating  liquors  for  beverage  purposes  in 
the  Province  of  Ontario. 

3.  That  the  plaintiff  is  entitled  to  import  intoxicating 
liquors  into  the  Province  of  Ontario.’^ 

The  statement  of  claim,  which  was  delivered  with  the  writ,  sets 
forth  certain  provisions  of  the  Canada  Temperance  Act,  the  Ontario 
Temperance  Act,  and  sec.  152  of  the  Canada  Temperance  Act,  which 
is  the  first  section  in  Part  IV.  of  that  Act,  as  added  by  the  amending 
Act  of  1919,  10  Geo.  V.  ch.  8,  and  also  a certain  resolution  passed  by 
the  Legislative  x\ssembly  of  the  Province  of  Ontario  under  sec.  152, 
and  prays  for  a declaration : — 

1.  That,  under  and  by  virtue  of  section  44  of  the  Ontario 
Temperance  Act,  the  Province  of  Ontario  was  not,  at  the  time  of  the 
receipt  of  the  said  resolution  by  the  Secretary  of  State  for  Canada, 
a Province  in  which  there  was  in  force  a law  prohibiting  the  sale 
of  intoxicating  liquor  for  beverages  purposes. 

2.  That  the  resolution  above  quoted  of  the  Legislative  Assem- 
bly of  the  Province  of  Ontario  was  and  is  unauthorised,  illegal,  and 
ineffectual  to  justify  the  proceedings  taken  thereon. 

3.  That  the  plaintiff  is  entitled  to  import  intoxicating  liquor 
into  the  Province  of  Ontario. 

4.  Such  further  and  other  declaration  as  the  circumstances  and 
evidence  shew  the  plaintiff  is  entitled  to  and  as  to  this  honourable 
Court  shall  seem  meet.^’ 

After  the  service  of  the  writ  of  summons  and  statement  of 
claim,  the  Attorney- General  moved  before  the  Master  in  Chambers 
for  an  order  setting  aside  the  issue  and  service  of  the  writ,  on 
the  ground  that  this  action  is  brought  against  the  defendant  as 
representing  the  King,  and  the  King  can  only  be  preceded  against 
by  a petition  of  right, and  in  support  of  the  motion  he  relies  on 
the  writ  and  the  statement  of  claim. 

The  Master  in  Chambers  thereupon  ordered  that  the  issue 
and  service  of  the  writ  of  summons  in  this  action  be  set  aside  as 
irregular  as  claimed  in  the  notice  of  motion.^’  No  written  reasons 
for  this  order  are  given.  From  the  order  the  plaintiff  now  appeals. 

The  ground  on  which  the  defendant  sought  to  support  the 
Master^s  order  was  that  upon  which  the  order  itself  declares  the 
issue  and  service  of  the  writ  to  have  been  irregular  as  asserted  in 
the  notice  of  motion,  namely,  that  the  action  is  brought  against  the 
Attorney- General  as  representing  the  King,  and  that  the  King 
can  be  proceeded  against  only  by  petition  of  right. 

That  an  action  for  a declaratory  judgment  against  the  Attor- 
ney-General is  brought  against  him  as  representing  the  King 
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necessarily  follows  from  the  nature  of  the  action  and  the  practice 
governing  such  actions.  The  writ  in  the  present  case  is  endorsed, 
under  the  caption  Character  of  Parties, with  the  words  The 
plaintiff  sues  the  defendant  as  a representative  of  His  Majesty 
the  King.^^  I have  already  held  in  Attormy-General  for  Ontario 
V.  Russell  (1921),  49  O.L.R.  103,  that  Rule  5 does  not  make  it 
obligatory  upon  the  Attorney- General,  when  bringing  an  action 
on  behalf  of  the  Crown,  to  set  forth  in  the  writ  that  he  sues  on 
behalf  of  His  Majesty,”  because  he  necessarily  comes  into  Court 
for  that  purpose.  And  I question  whether  the  provision  in  Rule 
5(1)  that  the  writ  shall  contain  the  names  of  the  parties  and  the 
characters  in  which  they  sue  and  are  sued  ” was  intended  to  apply 
to  an  action  brought  against  the  Attorney- General  for  a declara- 
tory judgment,  because  the  fact  that  he  is  sued  in  his  official  name 
sufficiently  indicates  the  character  in  which  he  is  sued.  There  is 
a broad  distinction  between  this  case  and  the  class  of  cases  to 
which  the  Rule  clearly  applies,  where  an  individual  is  necessarily 
sued  by  name  but  the  judgment  is  sought  against  him  in  his 
capacity  as  a trustee,  or  an  executor,  or  administrator,  or  liqui- 
dator, etc.,  as  the  case  may  be.  The  words  endorsed  under  the 
heading  Character  of  Parties  ” are  really  of  no  consequence  in 
the  present  case.  The  Attorney- General,  when  sued  in  his  official 
capacity,  is,  by  virtue  of  his  office,  sued  as  representing  the  Crown. 

The  question  raised  on  this  motion  by  the  ‘Attorney-General  is 
a broad  one.  He  contends  that  as,  in  an  action  brought  against 
him  in  his  official  capacity,  he  necessarily  represents  the  Crown, 
and  that  as  the  only  method  of  bringing  an  action  against  the 
Crown  is  by  means  of  a petition  of  right,  which  requires  the  fiat 
of  the  Lieutenant-Governor  before  the  subject-matter  of  the  peti- 
tion can  be  submitted  to  the  Courts,  no  such  action  as  the  present 
can  be  brought  at  all. 

There  is  also  this  further  question,  whether  the  objection 
raised  by  the  Attorney-General  is  one  which  ought  to  be  disposed  of 
in  the  summary  way  in  which  the  Master  in  Chambers  has  seen 
fit  to  deal  with  it,  rather  than  at  the  trial  of  the  action  itself. 

Mr.  White  in  his  argument  traced  the  history  of  the  legisla- 
tion in  Ontario  respecting  petitions  of  right,  which  is  now 
embodied  in  the  Consolidated  Rules  of  1913,  numbers  738  to  750, 
and  contended  that  they  now  provide  the  only  means  whereby,  in 
Ontario,  proceedings  in  the  nature  of  an  action  can  be  taken 
against  the  Crown.  He  argues  that,  even  if  actions  for  declaratory 
judgments  might  at  one  time  have  been  brought  against  the 
Attorney-General  in  this  Province,  that  procedure  is  now  ex- 
cluded by  the  legislation  and  Rules  respecting  petitions  of  right. 
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and  by  the  tenor  and  effect  of  the  Consolidated  Eules  in  general. 
I have  been  unable  to  follow  Mr.  White’s  argument  on  this  point 
at  all.  While  the  history  of  the  development  of  the  petition  of 
right  as  a means  of  obtaining  relief  against  the  Crown  is  to  some 
extent  obscure,  the  class  of  cases  to  which  it  is  applicable  by 
modern  practice  is  pretty  clearly  defined.  “ Petition  of  right  is 
the  process  by  which  recovery  is  made  from  the  Crown  of  property 
of  any  kind,  including  mone}^,  to  which  the  suppliant  is  legally 
or  equitably  entitled:”  Eobertson’s  Civil  Proceedings  By  and 
Against  the  Crown,  p.  331.  Clode  defines  it  somewhat  more 
widely  than  this : Clode  on  Petitions  of  Eight,  p.  1 ; but  a careful 
examination  of  the  cases  in  which  petition  of  right  will  lie  and  of 
those  in  which  it  will  not  lie,  makes  it  clear,  in  my  judgment,  that 
the  proceeding  by  way  of  petition  of  right  is  adapted,  and  in  prac- 
tice is  confined,  to  cases  in  which  the  suppliant  seeks  to  recover 
property,  either  real  or  personal,  including  the  recovery  of  money, 
from  the  Crown,  and  is  not  the  appropriate  means  of  obtaining  a 
judgment  against  the  Crown  which  is  merely  declaratory.  See 
Eobertson’s  Civil  Proceedings,  p.  332.  I cannot  believe  that  Eules 
738  to  750  were  intended  to  do  more  than  to  regulate  the  procedure 
in  those  cases  in  which  petition  of  right  would  lie,  or  that,  either 
intentionally  or  in  effect,  they  have  excluded  other  recognised 
methods  of  procedure  for  determining  questions  between  the  sub- 
ject and  the  Crown  which  lie  outside  the  domain  of  petition  of 
right. 

But,  whatever  the  true  interpretation  of  these  Eules  may  be, 
the  question  whether  an  action  can  be  brought  against  the 
Attorney- General  for  a declaratory  judgment  of  the  nature  sought 
in  the  present  case  ought  not  to  be  disposed  of  summarily.  The 
judgment  of  the  Judicial  Committee  in  Electrical  Development  Co. 
of  Ontario  v.  Attorney- General  for  Ontario,  [1919]  A.C.  687,  makes 
that  clear. 

During  the  argument,  a good  deal  was  said  by  counsel  for  the 
Attorney- General  as  to  the  unusual  character  of  the  action  and 
the  futility,  as  was  suggested,  of  an  attempt  to  get  a judgment 
declaring  that  a mere  resolution  of  the  Legislative  Assembly  was 
ultra  vires.  Without  dwelling  upon  the  fact  that  the  declaratory 
judgment  sought  by  the  plmntiff  goes  further  than  that,  all  that 
it  seems  necessary  to  say  on  that  point  is,  that  upon  this  motion 
the  Court  is  not  concerned  with  the  merits  of  the  action  in  any 
way  whatever.  The  defendant’s  motion  to  set  aside  the  writ  is 
founded  simply  upon  the  character  of  the  action  and  the  failure 
to  proceed  by  petition  of  right,  and  not  that  it  is  frivolous  or 
vexatious.  I am  not  suggesting  that  it  is  either  frivolous  or 
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vexatious.  Under  Eule  124,  a pleading  may  be  struck  out  because 
it  discloses  no  cause  of  action,  and  an  action  may  be  stayed  because 
it  is  frivolous  or  vexatious,  but  it  is  the  right  of  every  man  to 
bring  his  grievances  before  the  Courts,  and  if  he  proceeds  properly 
he  is  entitled,  unless  his  proceeding  is  frivolous  or  vexatious,  to  have 
the  subject-matter  of  his  complaint,  no  matter  how  unusual  it  may 
be,  duly  tried  after  issue  joined. 

The  question  of  the  jurisdiction  of  the  Master  in  Chambers  to 
set  aside  the  issue  and  service  of  the  writ  on  the  ground  stated 
was  not  argued  before  me.  Whatever  power  the  Master  in  Cham- 
bers may  have  to  set  aside  the  issue  and  service  of  a writ  for  some 
irregularity  (in  which  case  the  irregularity  could  be  cured  by 
amendment  or  the  issue  of  a new  writ),  I do  not  know  under  what 
Eule  he  exercised  the  authority  to  dispose  of  the  whole  cause  of 
action  in  this  summary  Avay.  Under  Eule  124  the  power  to  strike 
out  a pleading  or  to  stay  an  action  as  frivolous  or  vexatious  can  be 
exercised  by  a Judge  of  the  Supreme  Court  only,  sitting  either  in 
Court  or  in  Chambers,  and  Eule  208(13)  excludes  all  such  matters 
from  the  jurisdiction  of  the  Master  in  Chambers.  I might  ha\^e 
allowed  the  appeal  on  this  ground  alone,  but  my  order  will  be 
deemed  to  have  'disposed  of  the  subject-matter  of  the  motion  before 
the  Master  in  Chambers  as  if  it  had  been  made  in  the  first 
instance  to  me. 

The  appeal  Avill  be  allowed  and  the  order  of  the  Master  in 
Chambers  set  aside,  with  costs  of  the  motion  and  of  the  appeal  to 
the  plaintiff  in  the  cause. 

The  defendant  moved,  under  Eule  507,  for  leave  to  appeal  from 
the  order  of  Cede,  J. 

June  23.  The  motion  was  heard  by  Lennox,  J.,  in  Chambers. 

The  same  counsel  appeared. 


June  27.  Lennox,  J. : — I cannot  say  that  I have  good  ground 
for  believing  that  the  judgment  of  my  learned  brother  Orde  is 
wrong,  and  if  I could  I would  still,  before  gWing  leave  to' 
appeal,  have  to  be  satisfied  that  the  matters  in  question  are  of  suf- 
ficient importance  to  justify  an  appeal.  Except  in  an  academic,' 
sense,  I cannot  see  that  they  are  of  much,  if  any,  importance ; for, 
notwithstanding  Mr.  Whitens  very  strenuous  and  able  argument, 
I am  satisfied  that  the  plaintiff  cannot  be  shut  out  from  putting  in 
issue  and  having  a decision  upon  any  relevant  question  he  desires; 
to  raise. 

The  application  is  refused  with  costs. 


[The  action  was  tried  by  Orde,  J.,  without  a jury,  and  judgment 
was  delivered  by  him  on  the  9th  April,  1923:  see  24  O.W.N.  144.  The 
judgment  will  be  reported  in  due  course.] 
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[APPELLATE  DIVISION.]  1922. 

Scythes  & Co.  Limited  v.  Bods  Knitting  Co.  Limited. 

Sale  of  Goods — Refusal  to  Accept  hecaus'e  not  of  Proper  Quality — Return 
to  Vendors — Second  Delivei'y  with  Substitution  for  Small  Part — 

Finding  as  to  Quality  of  Goods  Originally  Delivered — Subsequent 
Contract — Failure  to  Establish — Right  to  Make  Second  Delivery — 

Time  for  Making. 

By  a written  contract,  the  plaintiffs  agreed  to  sell  and  deliver  to  the 
defendants  30,000  lbs.  of  cotton  waste,  “ deliveries  to  he  made  in 
about  equal  monthly  lots,  from  date  ” — 11th  February,  1920 — “ to  the 
31st  December,  1920.”  Portions  of  the  goods  were  delivered, 
accepted,  and  paid  for  within  the  specified  period.  The  defendants, 
being  dissatisfied  with  the  quality  of  the  goods  originally  delivered, 
advised  the  plaintiffs  of  their  dissatisfaction.  After  correspondence 
and  interviews  extending  from  the  18th  November,  1920,  till  the 
17th  February,  1921,  the  plaintiffs  on  the  latter  date  shipped  to  the 
defendants  about  12,000  lbs.  of  the  goods,  of  which  the  defendants 
accepted  about  a third  and  refused  and  returned  two-thirds.  The 
goods  thus  returned  were  sent  back  by  the  plaintiffs  almost  entirely, 
some  of  them,  which  were  soiled,  being  replaced  by  fresh  goods,  but 
the  defendants  refused  to  pay  for  them:  — 

Held,  upon  the  evidence,  that  the  goods  in  dispute  were  of  the  quality 
called  for  by  the  contract;  that  the  defendants  had  failed  to  estab- 
lish a subsequent  contract  to  supply  other  goods;  and  that  they  had 
no  right  to  return  the  goods  to  the  plaintiffs,  but  should  have 
accepted  and  paid  for  them  on  the  original  delivery. 

Held,  also,  that  time  had  ceased  to  be  of  the  essence  of  the  agreement, 
and  that  the  second  delivery  was  not  too  late. 

An  appropriation  and  tender  of  goods,  not  in  accordance  with  the 
contract,  and  in  consequence  rejected  by  the  purchaser,  is  revocable, 
and  the  seller  may  afterwards,  within  the  contract  time,  appropriate 
and  tender  other  goods  which  are  according  to  contract. 

Appeal  by  the  defendants  from  the  judgment  of  Meredith, 

C.J.'C.P.,  at  the  trial  on  the  23rd  January^  1922,  in  favour  of  the 
plaintilfs,  for  the  recovery  of  $1,066  and  costs  in  an  action  for  the 
price  of  goods  sold  and  delivered,  or  for  damages  for  refusal  to 
accept. 

April  18.  The  appeal  was  heard  by  Kelly  and  Hasten,  JJ., 

Ferguson,  J.A.,  and  Eose,  J. 

D.  Inglis  Grant,  K.C.,  for  the  appellants,  argued  that  the  goods 
supplied  by  the  plaintiffs  and  refused  by  the  defendants  did  not 
complj’  with  the  conditions  of  the  contract ; that  the  delivery  of 
16  bales  was  not  made  within  the  time  mentioned  in  the  contract, 
and  the  defendants  were  justified  in  refusing  to  accept  them ; that  ^ 

the  firsL  delivery  was  rendered  bad  because  of  the  presence  of  ' 

waste,  and  the  second  delivery  was  not  in  time;  that  no  right  of 
replacement  existed,  since  there  had  been  a definite  appropriation 
of  certain  goods  which  had  failed  to  comply  with  the  conditions  of 
the  contract:  Borrowman  v.  Free  (1878),  4 Q.B.D.  oOO.  | 
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R.  WlieiTy,  for  the  plaintiffs^  respondents,,  contended  that  the 
judgment  appealed  from  was  right.  The  parties  had  not  arrived 
at  a contract  for  return  and  substitution.  The  learned  trial  Judge 
had  found  that  the  16  bales  when  originally  delivered  were  up  to 
the  standard  stipulated  for  in  the  contract.  As  to  the  second 
delivery^  time  had  ceased  to  he  of  the  essence  of  the  agreement, 
and  the  second  delivery  was  in  time.  The  right  of  replacement 
existed:  Benjamin  on  Sale,  6th  ed.,  p.  402. 

■ Grant,  in  reply. 


June  12.  The  judgment  of  the  Oourt  was  read  by  Master,  J.  : 
— The  action  is  for  the  price  of  16  bales  of  cotton  waste  (about 
7,800  lbs.)  alleged  by  the  respondents  to  have  been  sold  and 
delivered  to  the  defendants.  The  contract  in  question  is  in  writ- 
ings dated  the  11th  February,  1920,  and  calls  for  the  deliver)^,  by 
instalments,  of  30,000  lbs.,  in  all,  of  No.  60X  broken  white  spinning 
waste.  The  description  of  the  goods  as  contained  in  the  contract 
is  as  follows:  Basis:  machine  pressed  bales,  gross  weight, 

tare.  We  agree  to  sell  and  you  agree  to  purchase  the  above  stock; 
deliveries  to  be  made  in  about  equal  monthly  lots,  from  date  to 
December  31st,  1920.  Quality  to  be  the  same  as  we  have  been 
supplying  you.  This  sale-note  is  drawn  in  duplicate,  and  your 
signature  to  a copy  of  same  will  constitute  a contract  between  us.^’ 

Of  the  30,000  lbs.  called  for  by  the  contract,  8,000  lbs.  were 
cancelled  by  mutual  consent  on  the  24th  November,  1920.  Roughly 
speaking,  14,000  lbs.  have  been  delivered,  accepted,  and  paid  for, 
and  the  balance  is  that  which  is  in  dispute  in  this  action. 

At  the  trial  the  defendants  based  their  defence  on  two  points: 
first,  that  the  goods  supplied  by  the  plaintiffs,  and  refused  by  the 
defendants,  did  not  comply  with  the  conditions  of  the  contract; 
and,  second,  that  the  delivery  of  the  16  bales  here  in  question  was 
not  made  within  the  time  called  for  by  the  contract,  and  that  they 
were  therefore  properly  refused. 

On  the  argument  before  us  counsel  for  the  appellants  argued: 
(1)  that  in  respect  of  the  16  bales  6 OX  waste  returned  as  defective 
by  the  appellants,  the  respondents  had  no  right  to  replace  these 
unless  there  was  a new  agreement  binding  upon  the  parties  as  a 
result  of  their  communications,  and  that,  if  such  a new  agreement 
was  established,  the  effect  of  it  was  that  the  replacement  was  to  be 
carried  out  by  the  supply,  not  of  60X,  but  of  16  bales  of  Peeler 
Comber  waste;  (2)  that,  if  no  such  new  agreement  was  effectually 
completed,  the  respondents  had  no  right  to  replace  the  16  bales 
of  alleged  defective  material:-  (a)  because  the  time  had  elapsed  for 
the  delivery  of  the  quantity  represented  by  the  16  bales  and  there- 
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fore  this  could  not  be  replaced  under  the  original  contract;  and 
(b)  because,  even  if  the  time  had  not  elapsed  for  the  delivery  of 
the  quantity  represented  by  the  16  bales,  yet  the  respondents, 
having  actually  delivered  16  bales,  had  appropriated  these  to  the 
contract,  and  had  exercised  their  election,  and  therefore  could  not 
take  these  back  and  deliver  others  in  their  place. 

After  correspondence  and  interviews  extending  from  the  18th 
November,  1920,  till  the  17th  February,  1921,  the  plaintiffs  on 
the  latter  date  shipped  to  the  defendants  12,114  lbs.  of  60X  cotton 
waste,  of  which  4,314  have  been  accepted  and  7,800  lbs.  are  refused 
and  form  the  subject-matter  of  the  plaintiffs’  claim. 

The  defendants,  being  dissatished  with  the  quality  of  the  bales 
of  waste  originally  delivered  within  the  time  stipulated  by  the 
contract,  advised  the  plaintiffs  of  their  dissatisfaction.  After 
inspection,  the  plaintiffs  offered,  on  certain  terms,  to  take  the 
waste  back  and  replace  with  other  waste.  The  defendants  did  not 
accept  the  plaintiffs’  offer,  but  shipped  the  goods  back  on  different 
terms,  which  the  plaintiffs  refused  to  accept.  Not  being  able  to 
arrive  at  an  agreement,  the  plaintiffs  returned  the  whole  16  bales — 
about  8,000  lbs. — after  taking  out  of  them  some  78  lbs.  of  waste, 
which  they  say  had  become  soiled  in  transit,  and  replacing  it  with 
waste  which  they  say  was  up  to  the  contract  specification. 

The  defendants  refused  to  accept  the  goods  so  returned,  assert- 
ing that  the  goods  were  not  according  to  contract  and  the  delivery 
was  too  late,  also  that  the  plaintiffs  had  contracted  to  take  them 
back  and  supply  other  goods. 

I am  of  opinion  that  the  correspondence  discloses  that  the  parties 
did  not  arrive  at  a contract  for  return  and  substitution,  and  that 
the  result  turns  on  whether  the  16  bales,  when  originally  delivered, 
were  up  to  the  quality  stipulated  for  in  the  contract.  The  learned 
trial  Judge  has  found  this  issue  of  fact  in  the  plaintiffs’  favour. 

On  reading  the  evidence,  I am  satisfied  that  the  bales  now  in 
the  defendants’  possession  are  the  same  goods  as  they  returned  to 
the  plaintiffs  except  a few  pounds,  and  that  the  goods  are,  as  found 
by  the  trial  Judge,  of  the  quality  called  for  by  the  contract,  and 
that  the  defendants,  having  failed  to  establish  an  alleged  subsequent 
contract,  had  no  right  to  return  them  to  the  plaintiffs,  but  should 
have  accepted  and  paid  for  them  on  the  original  delivery. 

This  suffices  to  dispose  of  the  present  appeal,  a'nd  I base  my 
judgment  on  this  ground;  but,  as  other  questions  were  argued 
and  may  be  considered  on  a further  appeal,  I venture  to  refer  to 
them.  If  it  be  thought  that  the  first  delivery  was  not  a good 
delivery  because  of  the  presence  originally  of  the  small  quantity 
of  waste  that  the  plaintiffs  replaced  before  making  the  second 
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deliver}*,  and  if  in  that  wai'  the  question  arises  whether  the  second 
delivery  was  in  time,  I am  still  of  the  opinion  that  the  'Chief  Justice 
of  the  Common  Pleas  was  right  in  holding,  for  the  reasons  stated  / 

by  him,  that  time  had  ceased  to  be  of  the  essence  of  the  agreement  ■' 

and  that  the  second  delivery  was  not  too  late.  • I 

With  respect  to  the  appellants’  contention  that,  there  having 
been  a definite  appropriation  of  certain  goods  which  failed  to  ^ 
complv  with  the  conditions  of  the  contract,  thereafter  no  right  of 
replacement  existed,  I am  unable  to  concur  in  the  legal  proposition 
on  which  the  argument  is  founded. 

In  Benjamin  on  Sale,  6th  ed.,  p.  402,  the  law  is  stated  thus: 

But  an  appropriation  and  tender  of  goods,  not  in  accordance  with 
the  contract,  and  in  consequence  rejected  by  the  purchaser,  is  | 
revocable,  and  the  seller  may  afterwards,  within  the  contract  time, 
appropriate  and  tender  other  goods  which  are  according  to  con- 
tract.” • , 

The  point  is  also  discussed  in  Halsbury’s  Laws  of  England,  vol. 

25,  para.  399.  The  text  is  as  follows : “ A tender  by  the  seller  not 
made  according  to  the  terms  of  the  contract  is  revocable  by  him 
unless  it  has  been  accepted,  and  a valid  tender  may,  within  the 
contract  time,  or,  if  no  time  be  specified,  within  a reasonable  time,  ■ I 
he  substituted.”  ^ 

And  in  para.  375  of  the  same  volume  it  is  stated:  Where  the  | 

seller  has  the  option  of  delivering  the  goods,  either  as  a whole  or  \ 

by  instalments,  and  elects  to  deliver  them  as  a whole,  and  the  goods  '| 

are  rejected  by  the  buyer  as  not  being  in  accordance  with  the  con-  ;l 

tract,  the  seller’s  election  is  revocable,  and  he  may  subsequently, 
in  the  absence  of  a mutual  intention  to  abandon  the  contract,  in 
due  time  tender  other  goods,  or  an  instalment  thereof.”  , 

I have,  in  the  light  of  Mr.  Grant’s  argument,  perused  and  ‘ 

considered  the  case  of  Borrowman  v.  Free,  4 Q.B.D.  500,  and  the  . ' 

other  cases  cited  in  the  text-books  in  support  of  these  propositions, 
and  it  appears  to  me  that  they  bear  out  the  texts  as  quoted  above.j|^J ' 
The  result,  in  my  opinion,  is,  that  there  was  the  right  to  make  a ; 

second  delivery,  if  the  first  was  not  a good  one,  and  the  second  was  \ 

The  judgment  appealed  from  should  be  maintained  and  thc^S^B 
appeal  dismissed  with  costs. 

• Appeal  dismissed:^^^^^\ 
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[APPELLATE  DIVISION.] 

Larocque  V.  Landry. 

Will — Grant  of  Letters  Probate  upon  Proof  in  Common  Form< — Action 

for  Revocation  of  Letters  Long  after  Death  of  Testator — Onus — 

Evidence  — Proof  of  Valid  Execution  bij  Competent  Testator  — 

Absence  of  Finding  by  Trial  Judge — Appeal — Divided  Court. 

An  appeal  from  the  judgment  of  Orde,  J.,  50  0.(L.R.  614,  declaring  an 
instrument  propounded  as  the  will  of  D.  invalid  and  revoking  letters 
probate  thereof  issued  by  a Surrogate  Court,  was  dismissed  by  a 
Divisional  Court  composed  of  four  Judges,  by  reason  of  an  equal 
division  of  opinion. 

All  the  members  of  the  Court  agreed,  in  this  reversing  the  opinion  of 
Orde,  J.,  and  following  Badenach  v.  Inglis  (1913),  29  O.L.R.  16'5,  that 
the  onus  was  on  the  plaintiffs  attacking  the  will  and  seeking  revoca- 
tion of  the  letters  probate. 

Held,  per  Mulock,  C.J.E'X.,  and  Kelly,  J.,  upon  a review  of  the  evi- 
dence, that  the  plaintiffs  had  satisfied  the  onus,  and  the  appeal 
should  be  dismissed. 

Per  Hasten,  J.: — The  plaintiffs  had  not  established  their  case;  and, 
as  the  result  of  the  trial  was  unsatisfactory,  there  should  be  a new 
trial. 

Per  Rose,  J. : — ^The  trial  Judge  did  not  find  as  a fact  that  the  will  was 
not  validly  executed  by  a competent  testator,  and  the  evidence  did 
not  warrant  the  making  of  such  a finding  by  the  appellate  Court: 
the  appeal  should  be  allowed  and  the  action  dismissed. 

Appeal  by  the  defendants  from  the  judgment  of  Orde^  J.,  50 
O.L.R.  614. 

March  2 and  3.  The  appeal  was  heard  by  Mulock,  C.J.Ex., 
Kelly,  Masten,  and  Rose,  JJ. 

G.  T.  Walsh,  for  the  appellants. 

D’Arcy  McGee,  for  the  plaintiffs,  respondents. 

June  12.  Mulock,  C.J.Ex.  : — In  this  action  the  plaintiffs 
sought  a declaration  that  a certain  paper-writing,  bearing  date  the 
18th  March,  1905,  and  purporting  to  be  the  last  will  and  testament 
of  Joseph  Daoust,  deceased,  was  void,  on  the  ground  that  the  said 
writing  was  not  executed  in  accordance  with  the  requirements  of 
the  Wills  Act,  that  it  was  procured  by  undue  influence,  and  that  at 
the  time  of  its  execution  the  said  Daoust  was  not  possessed  of 
testamentary  capacity. 

The  learned  trial  Judge  found  that  the  defendants  failed  to 
establish  that  the  deceased  knew  and  approved  of  the  contents  of 
the  alleged  will,  or  that  it  was  his  voluntary  and  conscious  act 
when  he  signed  it,”  and  declared  it  to  be  invalid  and  ordered 
revocation  of  probate. 

The  will  had  been  proved  in  common  form,  and  the  onus  was 
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upon  the  plaintiffs  to  prove  its  invalidity.  The  Judge  of  the 
Surrogate  Court  having  held  that  a primd  facie  case  of  validity 
had  been  established  before  him,  the  negative  finding  above 
quoted  does  not  discharge  such  onus.  To  do  so,  a finding  of  inva- 
lidity is  necessary.  Does  the  evidence  here  warrant  such  a find- 
ing ? A careful  examination  of  it  shews  as  follows : — 

The  deceased  Joseph  Daoust,  at  the  time  of  his  death,  was 
about  52  years  of  age,  and  was  carrying  on  an  ice-business  in  the 
city  of  Ottawa,  storing  ice  in  his  ice-house  in  winter  and  retailing 
it  in  summer.  A few  months  before  his  death  he  was  injured  on 
the  head  by  a blow  from  a pulley,  the  extent  of  the  injury  being 
left  in  some  doubt.  His  family  consisted  of  a wife,  two  sons,  and 
two  daughters,  who  were  residing  with  him  up  to  the  time  of  his 
death.  The  two  daughters,  being  the  present  plaintiffs,  were  then 
over  age,  and  the  two  sons  were  respectively  9 and  13  years  of 
age.  Delina,  one  of  the  daughters,  was  then  married,  the  other 
unmarried.  Nine  days  before  his  death,  the  deceased  became  seri- 
ously ill  and  took  to  his  bed.  Two  or  three  days  later.  Dr. 
Chevrier,  a physician  practising  in  Ottawa,  who  was  well  ac- 
quainted with  the  deceased,  was  called  in  and  found  the  deceased 
suffering  from  a haemorrhage  of  the  brain.  He  considered  his 
case  hopeless  and  so  informed  the  family.  Dr.  Chevrier  was  then 
of  the  opinion  that  because  of  the  deranged  mental  condition  of 
Daoust  he  was  incapable  of  making  a will. 

After  Dr.  Chevrier  left  the  house,  Mr.  Vincent,  a practising 
solicitor,  was,  at  the  instance  of  Mrs.  Daoust,  wife  of  the  deceased, 
instructed  to  come  to  the  house  and  prepare  a will  for  the  deceased, 
and  this  was  done,  the  impeached  will  being  completed  in  the 
evening  of  the  18th  March.  The  deceased  died  on  the  23rd 
March. 

[The  learned  Chief  Justice  set  out  portions  of  the  testimony  of 
Dr.  Chevrier,  of  Florida  Grenier,  one  of  the  plaintiffs,  of  Delina 
Larocque,  the  other  plaintiff,  of  Mrs.  Actcher,  a niece  of  the  de- 
ceased, of  Isidore  Loyer,  a labourer,  of  Eugene  Prier,  of  the 
defendant  John  Dagenais,  of  Mr.  Vincent,  the  solicitor  who  drew 
the  will  and  attended  upon  the  execution  of  it,  of  Theodule  Landry, 
and  of  Vanasse  Dumoulin.] 

The  learned  Chief  Justice  proceeded  as  follows : — 

The  learned  trial  Judge  in  his  reasons  for  judgment  says  that 
it  is  not  quite  clear  whether  the  will  was  made  before  or  after  Dr.^ 
Chevrier’s  visit,  but,  this  is  evidently  an  error,  for  the  two  daugh-^ 
ters,  Madame  Grenier  and  Madame  Larocque,  swore  definitely 
that  the  will  was  prepared  after  Dr.  ChevriePs  visit.  There  was  ' 
some  indefiniteness  in  the  evidence  of  Madame  Grenier  as  to  how 
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long  it  was  after  the  commencement  of  the  fatal  illness  or  before 
the  deceased’s  death  that  Dr.  Chevrier  paid  his  visit,  but  there 
was  no  uncertainty  in  the  evidence  of  either  Madame  Grenier  or 
Madame  Larocque  as  to  the  order  of  events,  each  swearing,  with- 
out any  hesitation,  that  the  attendance  of  Vincent,  Landry,  and 
Dagenais,  in  the  deceased’s  bedroom,  was  after  Dr.  Chevrier’s  visit. 
No  attempt  was  made  by  the  defendants’  counsel  to  challenge  their 
accuracy  on  this  point,  and  it  may  properly  be  assumed  that  the 
defendants’  counsel  was  satisfied  as  to  the  correctness  of  such 
evidence. 

The  following  is,  I think,  a correct  summary  of  material 
evidence  from  the  commencement  until  the  termination  of  the 
9 days’  illness : — 

Two  or  three  days  after  its  commencement.  Dr.  Chevrier,  at 
about  4 o’clock  in  the  afternoon,  paid  the  visit  in  question,  and, 
having  ascertained  the  condition  of  the  deceased,  informed  the 
family  that  recovery  was  hopeless.  Thereafter,  some  one  from  the 
house  of  the  deceased  telephoned  to  Landry  to  the  effect  that 
Daoust  wished  to  make  his  will,  and  Landry  was  urged  to  come  to 
his  house,  which  he  promptly  did.  Then  Madame  Daoust  informed 
him  that  the  deceased  wished  to  make  his  will,  and  that  Mr.  Vincent 
had  acted  as  his  solicitor.  Thereupon,  with  her  approval,  Landry 
telephoned  Vincent  to  come  to  prepare  the  will,  and  between  6 and 
7 p.m.  that  same  evening  Vincent  arrived,  and  shortly  thereafter 
Dagenais.  Then  the  impeached  will  was  made,  and  five  days 
later  the  deceased  died. 

From  these  facts  it  is  clear  that  the  will  was  made  at  latest  the 
day  after  Dr.  Chevrier’s  visit,  and  may  have  been  and  probably 
was  made  on  the  evening  of  that  day.  Dr.  Chevrier  found  the 
deceased  suffering  from  a recent  haemorrhage  of  the  brain  or  some 
embolism  of  the  brain,  and  was  sure  that  he  was  unfit  to  make  a 
will  or  transact  any  business.  He  was  of  opinion  that  the  case 
was  a bad  one  and  that  there  would  be  no  improvement  in  Daoust’s 
condition. 

During  Dr.  Chevrier’s  cross-examination,  the  learned  trial 
Judge  said:  “What  the  doctor  is  prepared  to  say  is  that  at  that 

particular  moment,  when  he  saw  hinq  if  this  man  made  a will  he 
would  have  considered  it  was  improper  and  he  was  not  in  a con- 
dition to  make  it,”  to  which  Dr.  Chevrier  answered,  “Yes,  when  I 
saw  him,  that  is  what  I am  prepared  to  say.” 

According  to  Madame  Grenier’s  evidence,  her  father  was  un- 
conscious when  Vincent  and  the  others!  entered  and  when  they 
left  the  room.  Madame  Larocque’s  evidence  is  practically  to  the 
same  effect.  His  niece  swore  that  during  each  of  the  9 days 
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of  illness  the  deceased  failed  to  recognise  his  sister,  and  according 
to  the  evidence  of  Isidore  Loyer,  an  old  employee,  the  deceased, 
four  or  five  days  before  his  death,  was  unable  to  recognise  him. 

Eugene  Frier,  an  old  acquaintance,  called  on  the  deceased  many 
times  during  his  illness,  but  the  latter  was  unable  to  recognise  him. 

Against  this  evidence  there  is  that  of  Dagenais,  Landry,  and 
Vincent,  who  swore  that  in  answer  to  questions  he  squeezed  their 
hands  and  moved  his  head,  from  which  they  inferred  that  he 
realised  the  nature  and  effect  of  the  impeached  will,  and  one 
Dumoulin  swore  that  he  saw  the  deceased  6 or  8 days  before  his 
death,  and  shook  his  hand ; that  the  deceased  looked  at  him,  and,  in 
Dumoulin^s  opinion,  recognised  him. 

Dagenais  was  a creditor  of  the  deceased,  and  from  the  notes 
of  the  proceedings  I think  he  did  not  impress  the  trial  Judge  very 
favourably.  Mr.  Vincent  acted  for  the  executors  in  obtaining  a 
probate  of  the  will,  and  it  does  not  appear  that  either  he  or  any  of 
the  executors  brought  to  the  attention  of  the  Surrogate  Judge, 
which  should  have  been  done,  the  peculiar  circumstances  under 
which  the  alleged  will  was  made.  Had  this  been  done,,  it  is  im- 
probable that  he  would  have  issued  probate  without  first  giving 
the  disinherited  daughters  an  opportunity  of  resisting  the  grant- 
ing of  probate. 

The  evidence  of  Dr.  Chevrier  stands  unchallenged  and  estab- 
lishes the  fact  of  Daousffs  testamentary  incapacity  at  the  time  of 
the  visit.  He  also  swore  that  his  opinion  then  was  that  there  would 
be  no  improvement  in  Daousffs  condition,  and  the  evidence  of 
Madame  Grenier  and  Madame  Larocque  goes  to  shew  the  correctness 
of  Dr.  'Chevrier’s  diagnosis.  If,  as  Madame  Grenier  swore,  her 
father  could  not  recognise  her  either  when  she  retired  from  the  bed- 
room as  Vincent  and  Landry  entered,  or  when  she  re-entered  on 
their  departure,  very  clear  evidence  would  be  necessary  in  order  to 
establish  his  testamentary  capacity  during  the  brief  period  when  the 
will  was  being  prepared  and  signed,  if  it  was,  by  him.  I do  not  think 
there  is  here  such  evidence.  The  deceased  may  have  squeezed  the 
hands  of  Vincent  and  others  and  moved  his  head,  but  such  actions, 
in  my  opinion,  fall  far  short  of  proving  that  he  understood  the  sig- 
nificance of  the  questions  which  are  said  to  have  been  put  to  him, 
or  that  he  was  making  a will  or  that  he  was  then  of  sound  and 
disposing  mind. 

If  either  of  these  conditions  was  absent,  the  impeached  will  is 
invalid:  Menzies  v.  White  (1862),  9 Gr.  574;  Boughton  and 
Marston  v.  Knight  (1873),  28  L.  T.  E.  562.  To  assume  that  the 
deceased  then  understood  the  questions  which  were  put  to  him,  or 
what  was  going  on,  or  that  he  was  then  of  sound  and  disposing 
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mind,  is  mere  guess-work,  and  is  negatived  by  the  evidence  of  Dr. 
Clievrier.  If  his  evidence  is  accepted,  the  deceased  was  utterly 
incapable  of  making  a will  or  transacting  any  business,  and  the 
presumption  is  that  such  incapacity  continued,  and  it  was  for  those 
who  asserted  the  contrary  to  prove  a lucid  interval.  As  said  in 
Attor7iey-General  v.  Parnther  (1792),  3 Bro.  C.  G.  441,  443:  If 

(a  testators)  derangement  be  proved  ...  to  have  existed  at 
any  particular  time,  but  a subsequent  lucid  interval  be  alleged  to 
have  existed  at  the  time  of  his  performing  a testamentary  act,  then 
. the  burden  of  proof  attaches  on  the  person  alleging  such  lucid 
interval,  and  he  must  shew  sanity  and  competence  at  the  time  when 
such  act  was  performed  . . . But  it  is  said  that  this  particular 

disease  (furor  uterinus)  ought  to  be  deemed  a bodily  disease ; but 
if  it  were,  and  the  effect  of  it  produced  this  constant  habitual 
derangement  of  mind,  it  comes  to  the  same  end  ” (p.  445). 

In  the  leading  case  of  Banks  v.  Goodfellow  (1870),  L.E.  5 Q.B. 
549,  at  p.  565,  it  is  said : “ It  is  essential  to  the  exercise  of  such  a 
I power  that  a testator  shall  understand  the  nature  of  the  act  and 
its  effect;  shall  understand  the  extent  of  the  property  of  which  he 
is  disposing  ; shall  be  able  to  comprehend  and  appreciate  the  claims 
to  which  he  ought  to  give  effect;  and,  with  a view  to  the  latter 
object,  that  no  disorder  of  the  mind  shall  poison  his  affections, 
pervert  his  sense  of  right,  or  prevent  the  exercise  of  his  natural 
faculties — that  no  insane  delusion  shall  influence  his  will  in  dis- 
posing of  his  property  and  bring  about  a disposal  of  it  which,  if  the 
mind  had  been  sound,  would  not  have  been  made.^’ 

The  question  under  consideration  is  solely  one  of  fact,  and  I 
think  the  evidence  shews  that,  at  the  time  of  the  making  of  the 
impeached  will,  the  deceased  was  not  possessed  of  testamentary 
capacity. 

I therefore  think  that  there  should  be  a declaration  to  that 
effect,  and  that  this  appeal  should  be  dismissed  with  costs. 

Kelly,  J.  : — This  action  was  brought  to  set  aside  the  will  of  the 
respondents’  father,  Joseph  Daoust,  and  also  to  set  aside  a convey- 
ance made  by  the  executors  to  the  two  sons  of  the  testator,  namely, 
Leo  Daoust  and  Joseph  Daoust.  The  plaintiffs  are  the  two 
daughters  of  the  testator;  the  original  defendants  were  Theodule 
Landry  and  John  Dagenais,  surviving  executors  of  Joseph  Daoust, 
and  at  the  opening  of  the  trial  his  two  sons  were  added  as  party 
defendants. 

The  action  was  tried  at  Ottawa  on  the  7th  May,  1921,  before  Mr. 
Justice  Orde  without  a jury,  and  on  the  4th  July,  1921,  judgment 
was  delivered  setting  aside  the  will,  revoking  the  probate  thereof. 
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declaring  that  Joseph  Daonst  died  intestate,  and  that  the  convey- 
ance already  referred  to  be  set  aside  and  its  registration  vacated 
subject  to  any  incumbrances  upon  the  lands  taken  in  good  faith. 
The  appeal  is  by  the  defendants  Theodule  Landry,  Leo  Daoust, 
and  Joseph  Daoust  from  this  judgment. 

For  convenience  I refer  to  J oseph  Daoust  as  the  testator  ” 
and  to  the  document  made  by  him  which  is  now  attacked  as  the 
will.^'’ 

The  case  is  unusual  because  of  the  lapse  of  time  since  the  death 
of  the  testator  and  the  issue  of  probate.  The  will  bears  date  the 
18th  March,  1905;  the  testator  died  on  the  23rd  March,  1905; 
and  probate  was  issued  on  the  26th  April,  1905,  to  the  three  execu- 
tors named  in  the  will,  namely,  the  defendants  Landry  and 
Dagenais  and  the  testator’s  widow,  Mary,  who  has  since  died. 
By  the  will  the  whole  estate  was  given  to  the  testator’s  wife  for  her 
life  and  after  her  death  to  his  two  sons  Leo  and  Joseph,  who  were 
at  the  time  of  the  testator’s  death  quite  young,  Leo  being  13  years 
and  Joseph  9.  The  only  other  members  of  the  family  were  the 
plaintiffs,  Florida,  who  was  then  24  years  of  age  and  unmarried, 
and  Delina,  then  22  years  of  age  and  married  to  one  Larocque.  All 
the  members  of  the  family  lived  together  with  the  testator,  except 
Delina,  who  for  a time  after  her  marriage  lived  elsewhere  with 
her  husband;  later  they  both  returned  to  her  father’s  home,  which 
was  in  Nelson  street  in  Ottawa,  where  also  he  carried  on  the  busi- 
ness of  an  ice-dealer. 

The  trial  Judge  proceeded  on  the  theory  that,  the  will  having 
been  admittedly  executed  under  most  unusual  circumstances,  the 
burden  of  establishing  its  validity,  even  at  this  late  date,  falls  just 
as  strongly  upon  the  executors  as  when  it  was  propounded  for  pro- 
bate, and  that  the  burden  of  establishing  its  validity  now  rests  upon 
the  surviving  executors  as  fully  as  if  they  were  now  for  the  first 
time  propounding  it.” 

In  stating  this  it  seems  to  have  been  overlooked  that  probate 
had  issued,  and  that  the  case  falls  within  the  law  as  laid  down  in 
Badenach  v.  Inglis  (1913),  29  O.L.R.  165,  that  letters  probate 
issued  by  the  proper  Surrogate  Court  are  primd  facie  evidence  of 
testamentary  capacity,  and  after  probate  the  onus  is  on  the  party 
attacking  the  will.  That  the  onus  was  not,  as  the  learned  trial 
Judge  assumed,  upon  the  defendants,  does  not  dispose  of  the 
contest,  the  main  ground  for  attack  being  the  alleged  testamentary 
incapacity  of  Joseph  Daoust  when  the  will  was  made.  Undue 
influence  and  improper  execution  of  the  will  are  also  alleged  in  the 
statement  of  claim. 
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The  defences  pleaded  are : that,  when  the  will  was  executed,  the 
testator  was  of  sound  mind  and  understanding  and  had  sufficient 
memory  to  enable  him  to  comprehend  the  extent  of  his  property 
and  the  manner  of  distributing  it,  and  fully  understood  the  act  he 
was  performing ; that  the  will  was  properly  executed  in  accord- 
ance with  the  provisions  of  the  Wills  Act;  that  the  testator  was 
not  induced  to  execute  the  will  by  undue  influence  of  the  defend- 
ants ; and  at  the  time  of  the  execution  of  the  will  the  testator  was 
fully  aware  and  fully  approved  of  the  contents  thereof. 

The  question,  therefore,  is,  whether,  on  the  evidence,  the  plain- 
tiffs have  made  out  a case  which  calls  for  an  answer  from  the 
defendants,  and,  assuming  that  such  a case  has  been  made  out, 
whether  the  defendants  have  satisfactorily  answered  it.  What 
constitutes  testamentary  capacity  was  stated  in  Banks  v.  Good- 
fellow,  L.E.  5 Q.'B.  549,  to  be  whether,  at  the  time  of  making  his 
will,  the  testator  was  capable  of  having  such  knowledge  and 
appreciation  of  facts  and  was  so  far  master  of  his  intentions,  free 
from  delusions,  as  would  enable  him  to  have  a will  of  his  own  in 
the  disposition  of  his  property,  and  act  upon  it ; and  the  mere  fact 
of  his  being  able  to  recollect  things,  or  to  converse  rationally  on 
some  subjects,  or  to  manage  some  business,  would  not  be  sufficient 
to  shew  that  he  was  sane ; and  on  the  other  hand  slowness,  feeble- 
ness, and  eccentricities  would  not  be  sufficient  to  shew  that  he  was 
insane.  This  has  been  generally  followed  in  later  cases;  the  evi- 
dence in  the  present  case  must  be  considered  with  reference  to  it. 

A further  circumstance  presents  itself  for  consideration  in  this 
case — whether  the  testator,  by  reason  of  his  loss  of  speech,  weaken- 
ing of  other  senses,  and  the  impairment  of  his  physical  powers, 
was  able  to  express  intelligibly  his  wishes  and  intentions  even  if 
he  was  capable  of  having  a knowledge  and  appreciation  of  facts 
referred  to  in  the  case. just  cited,  and  was  so  master  of  his  inten- 
tions as  to  have  a will  of  his  own  in  the  disposition  of  his  pro- 
perty. 

It  is  unfortunate  that,  because  of  the  great  lapse  of  time  since 
Daoust’s  death,  evidence  which  might  have  proved  of  importance 
was  not  available  at  the  trial,  Mrs.  Daoust  having  died,  and  the 
evidence  of  others  as  well  who  saw  the  testator  during  his  last 
days  not  having  been  procured.  In  estimating  the  value  to  be 
attached  to  the  evidence  of  the  several  witnesses,  it  is  important  to 
keep  in  mind  the  difference  betv/een  opinions  of  witnesses  as , to 
whether  the  testator  had  mental  capacity  to  make  a will,  and  state- 
ments of  speciflc  facts  as  to  his  condition,  habits,  acts,  etc.,  from 
which  the  €ourt  may  determine  his  mental  condition,  and  whether 
he  possessed  the  capacity  to  understand  the  nature  of  the  act  and 
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its  effect  and  to  comprehend  and  appreciate  the  claims  to  which  he 
ought  to  give  effect. 

[The  learned  Judge  then  referred  to  and  set  out  portions  of  the 
evidence  of  Dr.  Chevrier,  of  the  testator’s  daughters  and  niece,  and 
of  Loyer  and  Prier,  and  a portion  of  the  reasons  for  judgment  of  the 
trial  Judge]. 

The  learned  trial  J udge  has  not  expressly  preferred  the  evidence 
of  the  witnesses  for  one  side  over  that  of  the  witnesses  for  the  other, 
except  that  as  to  one  matter  he  said  he  was  not  prepared  to  accept 
a statement  of  Dagenais  in  the  face  of  a denial  by  the  plaintiffs.  He 
cast  no  discredit  upon  the  witnesses  for  the  plaintiffs  and  did  not 
question  the  reliability  and  accuracy  of  their  evidence;  and,  with 
the  opportunity  they  had,  not  merely  on  one  day  and  at  one  time, 
but  extending  over  the  last  9 days  of  his  life,  of  observing  the 
testator’s  actions,  conduct,  and  condition,  I can  find  no  reason  for 
thinking  that  the  substance  of  what  they  have  together  said  is  not 
correct,  or  that  it  is  not  sufficient  to  cast  the  onus  upon  the  defend- 
ants of  answering  the  very  strong  case  made  out  by  the  plaintiffs 
of  the  testator’s  incapacity  to  make  a will.  A circumstance  worthy 
of  attention  is,  though  without  it  and  on  the  other  evidence  of  the 
plaintiffs  I should  have  arrived  at  the  same  result,  that,  in  the  daily 
visits  of  Father  Meynon,  the  evidence  is  that  he  was  unable  to  hold 
communication  with  the  sick  man.  This  circumstance  and  his 
daily  attendance  seem  to  indicate  that  he  was  waiting  and  watch- 
ing for  a lucid  interval  in  which  to  perform  his  religious  duties 
towards  the  dying  man. 

[The  learned  Judge  then  referred  to  and  set  out  portions  of  the 
evidence  of  Mr.  Vincent  and  of  the  defendants  Landry  and 
Dagenais.] 

From  the  evidence  for  the  defence  alone,  two  important  ques- 
tions arise:  (1)  whether,  in  view  of  the  conditions  therein  sworn 

to,  and  particularly  with  reference  to  what  Mr.  Vincent  described, 
it  could  be  safely  inferred  that  the  testator  was  in  a condition 
mentally  to  know  or  understand  or  appreciate  the  effect  of  the 
questions  put  to  him,  or  understand  the  proposed  signals  by  which 
he  was  required  to  express  assent  to  or  dissent  from  the  questions, 
and,  even  if  he  did  at  first  understand  them,  whether  he  was  capable 
of  retaining  a grasp  upon  them  throughout  the  whole  process  of 
questioning  and  until  and  during  the  reading  over  of  the  will  when 
prepared;  and  (2),  even  if  he  did  understand,  and  assuming  that; 
mode  of  communication  to  be  permissible,  whether,  in  view  of  his 
paralysed  and  helpless  physical  condition,  he  had  sufficient  power 
in,  or  control  over  the  actions  of,  his  hands  to  give  the  signals 
arranged  for  him.  I do  not  believe  he  had  ability  at  that  time  to 
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communicate  by  any  mode  which  necessitated  physical  action  on 
his  part. 

On  his  own  evidence,  Mr.  Vincent  had  been  told  that  Daoust 
was  dying,  and  he  knew  he  could  not  speak,  that  he  was  paralysed, 
that  he  was  weak  in  mind  and  body,  and  when  spoken  to  he 
‘^grunted  something  unintelligible;’^  apart  from  the  paralytic 
condition,  he  appeared  to  him  to  be  physically  helpless. 

There  is  this  further  circumstance  to  be  kept  in  mind,  that,  in 
the  process  of  questioning,  the  suggestion  of  what  the  testator  should 
do,  or  what  he  desired  to  do,  in  the  way  of  disposing  of  his  property, 
came  from  the  questioner.  Of  himself  the  testator  initiated 
nothing ; all  these  questions  were  the  result  of  a conversation  which 
he  is  said  to  have  had  with  Landry  a year  previously;  and  what- 
ever expression  he  may  then  have  given  of  his  intention  was  not  in 
the  way  of  instructions  for  his  will  or  of  any  intention  of  making 
a will,  but  in  a mere  casual  conversation.  Had  that  conversation 
been  recent,  and  while  he  was  of  undoubted  mental  capacity  to 
make  a will  or  to  give  instructions  therefor,  and  had  it  been  for  the 
purpose  of  giving  instructions  for  a will  to  be  presently  made^  and 
had  the  instructions  been  acted  upon  promptly  and  faithfully,  his 
knowing  and  conscious  assent  to  and  adoption  and  execution  of  a 
will  drawn  in  accordance  with  such  instructions  might  have 
sufficed,  though  he  might  not  have  been  able  to  stand  the  strain, 
physical  or  mental,  of  repeating  or  of  having  repeated  to  him  in 
detail  all  that  he  had  instructed.  This  case  is  clearly  distinguish- 
able in  principle  from  Faulkner  v.  Faulkner  (1919),  44  O.L.R. 
634,  46  O.L.R.  69,  and  (1920)  60  Can.  S.C.R.  386,  cited  by  the 
appellants’  counsel  on  the  argument. 

The  learned  trial  Judge,  with  the  advantage  he  had  of  seeing 
and  hearing  the  witnesses,  in  his  reasons  for  judgment  has  said,  in 
referring  to  the  possibility  of  the  testator’s  understanding  what  was 
said  to  him — and  this  must  be  apparent  to  any  one  who  has  care- 
fully studied  the  evidence — that  it  was  merely  a matter  of  con- 
jecture on  the  part  of  the  witnesses;  and  he  has  expressed  the 
opinion  that  the  circumstances  under  which  the  testator  executed 
this  will  were  so  unusual  as  to  require  the  most  convincing  evidence 
that  the  document  really  embodies  the  last  wishes  of  the  testator; 
and,  referring  to  the  pre-arranged  signals  by  which  the  testator 
was  required  to  indicate  his  approval  or  otherwise  of  the  contents 
of  the  will,  he  says : Had  these  signals  been  arranged  at  a time 

when  he  was  in  possession  of  all  his  faculties,  the  danger  of  mis- 
understanding when  his  vital  powers  were  waning  and  his  power  of 
speech  completely  gone,  would  be  obvious;  but  the  signals  were 
arranged  and  agreed  upon  merely  upon  Mr.  Vincent’s  statement  to 
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him  as  to  what  he  was  to  do  to  explain  his  approval  or  disapproval 
and  by  his  apparent  acquiescence  in  them.  But  that  he  really 
understood  what  the  arrangement  was  can  only  be  a matter  of  con- 
jecture.’^ This  is  a strong  indication  of  the  opinion  he  entertained 
of  the  testator’s  capacity. 

An  examination  of  the  will  itself  suggests  further  considera- 
tions. The  bequest  to  the  two  sons  is  unto  my  beloved  children 
Leo  and  Joseph.”  Is  there  any  certainty  that  with  his  faculties 
impaired  by  disease  and  in  his  declining  condition  as  described  by 
the  defendants’  witnesses — not  to  speak  of  the  evidence  for  the 
plaintiffs — he  was  able  to  appreciate  that  the  mention  of  his 
children,  even  though  followed  by  the  names  of  his  sons^  did  not 
mean  all  his  children? — for  be  it  remembered  that  the  making  of 
the  will  did  not  originate  with  him,  and  the  only  means  by  which 
his  attention  was  directed  to  what  was  being  done  was  by  the 
questions  put  to  him  and  the  suggestions  they  contained. 

Again,  we  find  nothing  in  the  evidence  to  explain  the  presence 
in  the  will  of  the  important  provision  which  empowers  the  exeeu- 
tors  to  continuue  my  business  if  they  so  choose  for  as  long  as 
they  deem  it  wise  and  to  convert  my  property  at  such  time  as  they 
choose  to  the  best  of  their  judgment  without  taking  responsibility 
for  any  loss  which  might  arise  to  my  estate  because  of  such  action.” 
To  formulate  this  provision  or  to  appreciate  its  meaning  and  effect, 
if  proposed  to  him,  required  faculty  for  thought  and  power  of  dis- 
crimination; and  it  is  open  to  conjecture  whether  this  important 
provision  is,  not  the  testator’s,  but  that  of  Landry  or  the  solicitor. 

One  is  led  to  ask  whether  the  statements  of  the  chief  witnesses 
for  the  defence  that  the  testator  was  on  the  day  the  will  was  made 
perfectly  sane  are  consistent  with  other  parts  of  their  evidence  which 
describe  phases  of  impairment  of  his  faculties  and  powers.  Not 
only  that,  but  to  accept  that  statement  would  totally  discredit  Dr. 
Chevrier's  professional  opinion  of  the  testator’s  mental  condition, 
and  the  evidence  as  well  of  other  witnesses  for  the  plaintiffs — some 
of  them  disinterested — who  had  ample  opportunity  of  observing  his 
condition. 

The  question  naturally  arises,  should  the  disposal  of  the  testa- 
tor’s property  and  the  rights  qf  the  parties  be  left  to  rest  on 
conditions  so  precarious  and  uncertain  as  are  sworn  to  by  witnesses 
both  for  the  plaintiffs  and  for  the  defendants?  Or  is  the  evidence 
of  witnesses  for  the  plaintiffs  of  the  testator’s  mental  condition,'^ 
establishing,  as  I believe,  primd  facie  that  the  testator  did  not 
know  or  approve  of  the  contents  of  the  will,  and  that  it  was  not, 
his  voluntary  and  conscious  act,  sufficiently  answered  by  the  evidence 
for  the  defence;  or  has  the  onus  which  has  been  shifted  to  the 
defendants  been  satisfied?  For  my  part  I think  not. 
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The  solicitor  does  not  seem  to  have  appreciated  the  gravity  of 
the  situation  which  his  own  evidence  has  revealed,  and  the  pro- 
bability, from  what  he  himself  observed,  of  the  testator's  inability 
to  express,  by  physical  act,  approval  or  disapproval  of  the  proposi- 
tions put  to  him,  assuming  that  he  did  understand  them.  If  he 
was  incapable  of  that  act,  then  it  cannot  be  successfully  urged  that 
the  will  expresses  his  wishes  or  intentions.  This  lack  of  apprecia- 
tion was  again  evidenced  when  the  same  solicitor,  soon  after  the 
testator's  death,  presented  the  will  for  probate  in  common  form, 
and  without  notice,  so  far  as  the  evidence  shews,  to  the  daughters 
that  they  were  cut  off  from  sharing  with  the  other  members  of  the 
family  in  their  father's  estate.  Moreover,  there  is  no  evidence  that 
the  petitioners  for  probate  or  the  solicitor  drew  the  attention  of 
the  Surrogate  Court  Judge  to  the  extraordinary  circumstances  sur- 
rounding the  making  of  the  will.  If  this  had  been  done,  is  it  not 
fair  to  assume  that  he  would  not  have  granted  probate  without 
notice  to  the  plaintiffs?  These  unusual  circumstances  should  have 
suggested  the  desirability  of  such  notice,  or  the  advisability  of 
bringing  the  will  before  the  Court  in  a proceeding  for  proof  in 
solemn  form,  so  that,  as  the  learned  trial  Judge  has  stated,  all 
parties  interested  might  have  an  opportunity  to  be  heard  and  the 
Surrogate  'Court  Judge  might  be  enabled  to  determine  upon  viva 
voce  evidence  the  doubtful  question  as  to  the  validity  of  the  will." 
That  such  course  was  not  adopted  seems  explainable  only  on  the 
assumption  that  the  solicitor,  without  being  aware  of  it,  deceived 
himself  as  to  the  testator's  condition  and  incapacity,  and  after 
this  lapse  of  time  inaccurately  describes  the  happenings  of  the  18th 
March,  1905,  without  intending  to  speak  falsely  or  to  suppress  the 
truth. 

The  objection  founded  on  the  fact  that  the  attack  on  the  will 
was  not  made  until  1919  (the  action  was  begun  in  June  of  that 
year)  appears  to  be  answered  by  the  finding  of  the  trial  Judge,  who 
explains  that  the  delay  was  partly  due  to  the  fact  that  the  plain- 
tiffs may  not  have  been  aware  until  some  time  after  their  mother's 
death  in  1915  that  they  had  been  excluded  from  all  share  in  the 
estate. 

I have  given  the  whole  matter  long  and  serious  consideration, 
and  have  studied  the  evidence  with  the  diligence  that  the  import- 
ance of  this  unusual  situation  demands ; and  I am  confirmed  in  my 
opinion  that  the  defendants  have  not  satisfactorily  met  the  case 
made  out  by  thh  plaintiffs,  and  that  the  testator  was  not  on  the  18th 
March,  1905,  competent  to  make  a will  or  to  know  and  appreciate 
the  meaning  and  effect  of  the  document  put  forward  as  the  will,  or 
to  express  his  wishes  and  intentions  as  to  what  it  contains. 

I would  dismiss  the  appeal  with  costs. 
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Hasten,  J.  : — The  judgment  of  the  trial  Judge  is  based 
exclusively  on  the  presumption  that  the  onus  in  this  action  rests 
upon  the  defendants  the  executors.  The  members  of  this  Court 
are  all  agreed  that  the  law  is  as  laid  down  in  Badenach  v.  Inglis, 
29  O.L.E.  165,  viz.,  that  where  probate  has  been  granted  the  initial 
presumption  is  in  favour  of  the  validity  of  the  will,  and  the  onus 
rests  on  the  plaintiffs  of  rebutting  that  presumption  and  of  main- 
taining the  allegations  of  their  statement  of  claim.  Whether  or 
not  the  plaintiffs  have  satisfied  this  onus  and  established  the  aver- 
ments of  their  statement  of  claim  is,  purely  a question  of  fact.  But 
in  this  present  action  we  are  deprived  of  the  benefit  of  any  findings 
of  fact  by  the  trial  Judge,  for  he  has  not  passed  upon  these  issues, 
but  has  rested  his  conclusion  on  a mistaken  presumption  of  law. 
The  determination  of  the  issues  raised  on  the  record  depends  upon 
the  relative  weight  which  ought  to  be  accorded  to  the  evidence  of 
the  various  witnesses.  In  some  classes  of  cases  an  appellate  court 
can  satisfactorily  determine,  from  the  written  record  of  testimony 
and  from  the  exhibits,  what  judgment  should  be  pronounced,  and 
thus  save  the  expense  of  a further  trial.  But  in  the  present  case, 
depending  as  it  does  on  oral  testimony  alone,  it  is  evident  that 
different  minds  reach  different  conclusions.  Flom  a perusal  of 
the  notes  of  evidence,  my  Lord  and  my  brother  Kelly  conclude  that 
the  plaintiffs  have  satisfied  the  onus  imposed  on  them  by  the  legal 
presumption,  that  the  allegations  of  their  statement  of  claim  are 
proved,  and  that  the  will  should  be  declared  invalid;  my  brother 
Eose  is  just  as  strongly  of  opinion  that  on  the  notes  of  evidence  the 
plaintiffs’  contentions  are  not  established;  and,  while  I do  not  take 
as  strong  a view  as  my  brother  Eose,  my  conclusion  coincides  with 
his. 

Were  this  'Court  then  to  deal  finally  on  this  appeal  with  the 
action,  the  result  would  be  that,  by  an  equal  division,  a judgment, 
which  we  all  agree  is  founded  on  an  error  in  law,  will  be  maintained 
and  the  rights  of  the  parties  concluded  without  any  findings  of 
fact  by  a Judge  who  has  seen  and  heard  the  witnesses.  In  a case  of 
such  importance  and  depending,  as  I have  said,  on  the  relative 
weight  attached  by  the  trial  Judge  to  the  testimony  of  conflicting 
witnesses,  it  seems  to  me  to  be  essential  to  a satisfactory  adjudica- 
tion on  the  rights  of  the  parties  that  there  should  be  a new  trial. 
I regret  the  incurring  of  such  an  expense,  but  there  seems  to  be  no 
other  satisfactory  method  of  determining  the  questions  raised. 

For  these  reasons,  I think  that  the  judgment  should  be  vacated 
and  a new  trial  directed;  costs  here  and  below  to  be  costs  in  the 


cause. 
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Eose,  J.  : — The  plaintiffs  sought  a declaration  that  the  will  of 
Joseph  Daoust,  made  on  the  18th  March,  1905,  and  admitted  to 
probate  on  the  26th  April,  1905,  was  not  validly  executed,  the 
suggestion  being  that  the  testator  was  without  testamentary  capacity 
at  the  time  when  the  will  was  made. 

The  learned  trial  Judge  was  not  able  to  find  affirmatively,  upon 
the  evidence,  either  that  the  testator  was  on  the  day  in  question 
incompetent  to  make  a will,  or  that  he  did  not  understand  and 
intend  to  make  the  particular  will.  He  thought,  however,  that,  as 
an  executor  of  a will  proved  in  common  form  (as  this  one  was) 
may,  at  any  time  within  30  years,  be  compelled,  by  a person  having 
an  interest,  to  prove  the  will  per  testes  in  solemn  form  (Williams  on 
Executors,  9th  ed.,  p.  275,  11th  ed.,  p.  236),  and  as  the  onus  of 
establishing  the  capacity  of  the  testator  rests  upon  the  person 
attempting  to  prove  the  will  in  solemn  form,  so,  in  this  case,  where 
the  executors  and  the  two  beneficiaries  are  defendants,  the  onus 
ought  to  be  held  to  rest  upon  them;  and,  as  he  did  not  think  that 
they  had  discharged  the  onus,  he  gave  judgment  declaring  that  the 
will  in  question  was  not  the  last  will  of  Joseph  Daoust,  revoking  the 
grant  of  letters  probate,  declaring  that  Joseph  Daoust  died  intes- 
tate, and  granting  incidental  relief.  He  did  not  find  as  a fact  that 
the  will  was  not  validly  executed,  and  upon  the  evidence  I do  not 
think  he  could  have  so  found,  unless  there  was  some  reason  which 
does  not  appear  on  the  reporter's  notes  of  the  proceedings  for  dis- 
regarding the  evidence  adduced  by  the  defendants,  and  particularly 
the  very  strong  evidence  of  the  solicitor  who  prepared  the  will  and 
superintended  its  execution;  he  found  merely  that  the  defendants 
had  not  satisfied  the  onus  resting  upon  them,  and,  so  finding,  he 
made  the  declaration  and  granted  the  relief  already  stated. 

■Counsel  for  the  defendants  does  not  question  the  correctness 
of  the  statement  in  Williams  on  Executors  that  an  executor,  who 
has  proved  a will  in  common  form,  may,  even  after  a considerable 
length  of  time,  be  j cited  to  prove  it  in  solemn  form,  nor  does  he 
question  the  statement  that  the  onus  of  proving  testamentary  capa- 
city rests  upon  the  party  who  seeks  to  have  the  will  admitted  to  pro- 
bate. He  does,  however,  dispute  the  proposition  that,  when  the 
pioceeding  is  not  a proceeding  in  the  Surrogate  Court  leading  to 
grant,  but  a proceeding  in  the  Supreme  Court  looking  to  a declara- 
tion that  a will  which  has  been  admitted  to  probate,  although  only 
in  common  form,  is  invalid,  the  onus  rests  upon  the  defendant. 
And,  with  much  respect  for  the  opinion  of  the  learned  trial  J udge,  I 
think  the  objection  to  the  judgment  is  well  taken. 

It  does  not  seem  to  have  been  laid  down  in  previous  cases  that 
in  an  action  such  as  this  there  is  to  be  a departure  from  the 
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ordinary  rule  which  requires  a plaintiff  to  prove  his  case — indeed 
Badenach  v.  Inglis,  29  O.L.E.  165,  is  authority  for  the 
applicability  of  the  ordinary  rule.  In  that  case  Mulock,  C.J.,  said 
(p.  172)  : In  this  case,  the  defendant  having  given  such  proof  of 

the  testator’s  capacity  as  to  satisfy  the  Surrogate  Court,  it  is  for 
the  plaintiff  now,  who  alleges  incapacity,  to  prove  it.”  And 
Eiddell,  J.,  said  (p.  189)  : In  Sproule  v.  Watson  (1896),  23  A.E. 

692,  it  was  held  that  letters  probate  issued  by  the  proper  Surrogate 
Court  are  primd  fade  evidence  of  testamentary  capacity  of  the 
testator — and  that  must  he  so  on  principle  here ; for,  if  the  plain- 
tiff at  the  trial  of  this  action  omitted  to  give  evidence,  judgment 
must  have  been  entered  for  the  defendant.  I do  not  think  that  the 
case  turns  on  the  onus  prohandi,  but  that,  if  the  onus  did  change 
at  any  time,  and  so  was  cast  upon  the  defendant,  she  has  abund- 
antly met  it.” 

Therefore  I think  in  this  present  case  that,  no  presump- 
tion arising  (as  in  Wiley  v.  Lawson  (1922),  21  O.W.N.  464) 
which  shifts  the  onus,  the  plaintiffs  must  fail  unless  the  Court  can 
say  that  upon  all  the  evidence  it  ought  to  be  found  as  a fact  that 
the  will  was  not  validly  executed  by  a competent  testator ; and,  as 
the  trial  Judge  did  not  make  such  a finding,  and  as  I think  that 
the  evidence  does  not  warrant  the  making  of  such  a finding  by  this 
Court,  I would  allow  the  appeal  and  dismiss  the  action  with  costs. 


Appeal  dismissed  with  costs,  hy  reason  of  an  equal  division  of 
opinion. 


[APPELLATE  DIVISION.] 

Smith  v.  Thoenton. 

Deed — Unregistered  Agreement  for  Sale  of  Land  with  Right  of  Way  over 
Adjoining  Parcel — Easement  not  Conveyed  l)y  Deed — Rectification 
of  Deed — Subsequent  Sale  of  Adjoining  Parcel — Purchaser  for  Value 
— Notice — Registry  Act,  R.S.O.  191Jj,  ch,  124,  secs.  71,  72 — Failure  to 
Plead. 

S.  purchased  a parcel  of  land  from  T.  with  an  agreement  for  a “ joint 
side  drive  ” in  connection  with  an  adjoining  property  belonging  to  T. 
The  agreement  was  not  registered,  and  no  mention  of  the  easement 
was  made  in  the  deed.  T.  subsequently  sold  the  adjoining  parcel  of 
land  to  H.,  who  had  notice  of  the  mutual  driveway,  but  the  deed  to 
him  contained  no  reference  thereto.  H.  claimed  to  be  entitled  to  the 
property  free  from  any  easement,  but  did  not  plead  the  Registry  Act, 
secs.  71,  72: — 

Held,  that  there  was  such  notice  as  precluded  the  defence  of  the  Regis- 
try Act:  notice  to  H.,  not  merely  of  the  existence  of  a mutual  drive- 
way between  the  two  houses,  and  of  its  user  by  S.,  but  also  actual 
notice  of  the  legal  right  of  S.  to  enjoy  such  user,  was  proved;  and  S. 
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was  entitled  to  the  relief  claimed,  specific  performance  and  rectifica- 
tion of  his  deed. 

Per  Mulock,  C.J.Bx.: — Had  the  Registry  Act  been  pleaded,  H.  would 
not  have  been  subject  to  the  easement;  hut,  having  been  informed  of 
the  mutual  driveway  and  not  pleading  the  Act,  he  was  estopped  from 
preventing  user  of  the  easement  by  S. 

Per  Rose,  J.; — Actual  notice  of  the  existence  of  the  right  is  essential, 
but  not  actual  notice  of  the  instrument  creating  the  right. 

Ross  V.  Hunter  (1882),  7 Can.  S.C.R.  289,  Agra  Bank  Limited  v.  Barry 
(1874),  L.R.  7 H.L.  135,  Rose  v.  Peterkin  (1885),  13  Can.  S.C.R. 
677,  and  Harrington  v.  Sp^'ing  Greek  Cheese  Manufacturing  Co.  (1904), 
7 O.L.R.  319,  referred  to. 

An  appeal  by  the  defendant  Hamilton  from  the  judgment  of 
Middleton,  J.,  at  the  trial,  in  favour  of  the  plaintiff  in  an  action 
for  specific  performance  of  a contract  and  for  rectification  of  a deed. 

May  4.  The  appeal  was  heard  by  Mulock,  C.J.Ex.,  Kelly, 
Masten,  and  Eose,  JJ. 

A.  Courtney  Kingstone^  K.C.,  for  the  appellant. 

IF.  S.  MacBrayne,  K.C.,  for  the  plaintiff,  respondent. 

F.  F.  Treleaven,  for  the  defendants  Frederick  Thornton  and 
Alice  Eleanor  Thornton,  respondents. 

June  12.  Mulock,  C.J.Ex.  : — The  defendants  Frederick  and 
Alice  Eleanor  Thornton  were  the  owners  of  lots  numbers  38  and  39 
fronting  on  Hilda  street,  in  the  city  of  Hamilton,  there  being 
erected  on  lot  38  a brick  house  known  as  street  Ko.  26,  and  on  lot 
39  a brick  house  known  as  street  number  28.  Between  the  two 
houses  was  an  unbuilt-upon  passageway  about  9 feet  9 inches  wide, 
extending  from  Hilda  street  to  an  alleyway  at  the  rear  of  the  pro- 
perty. 

The  defendants  the  Thorntons  authorised  one  Jacob  O’Hart- 
man, as  their  agent,  to  procure  offers  for  the  purchase  of  these 
houses,  and  on  the  20th  September,  1919j  he  procured  a written 
offer  from  the  plaintiff,  addressed  to  the  defendant  Frederick 
Thornton,  to  purchase  house  Ko.  26  and  all  the  land 

therewith  as  agreed”  for  $6,000.  This  offer  contained  these 
words:  ‘^^You  are  to  move  the  brick  garage  to  the  back  of  lot  on 
which  house  stands  and  place  in  a position  to  connect  with  the 
side  drive.  We  are  to  have  a joint  side  drive  on  the  south  side 
of  said  house,  the  garage  to  be  place  {sic)  on  a solid  foundation.” 

The  defendants  the  Thorntons,  in  writing,  accepted  this  offer, 
and  by  deed  dated  the  22nd  October,  1919,  and  duly  registered  in 
the  proper  registry  office  on  the  13th  Kovember,  1919,  for  value, 
conveyed  the  said  lot  38  to  the  plaintiff,  but  this  deed  made  no 
provision  for  a joint  side  drive  between  the  two  houses. 

On  the  9th  January,  1921,  E.  H.  Merritt,  as  agent  for  the 


1922. 

Smith 

V. 

Thornton. 


494 


ONTARIO  LAW  REPORTS. 


[vOL. 


App.  Div. 
1922. 

SiMITH 

'Cl 

Thornton. 

Mulock, 

OJI.Ex. 


defendants  the  Thorntons,  obtained  a written  offer  from  the 
defendant  Hamilton  for  the  purchase  of  “ No.  28  Hilda  avenue  in 
the  city  of  Hamilton.^^  This  offer  was  accepted  in  writing;  and, 
by  deed  dated  the  31st  January,  1921,  and  duly  registered  in  the 
said  registry  office  on  the  11th  February,  1921,  the  said  defend- 
ants the  Thorntons,  for  value,  conveyed  to  the  said  Hamilton  the 
said  lot  No.  39.  The  dividing  line  between  lots  38  and  39  runs 
within  about  2 feet  of  the  south  side  of  the  plaintiff’s  house,  but 
the  plaintiff,  thinking  himself  entitled  to  a driveway  for  his  auto-- 
mobile  along  the  passage  between  the  two  houses,  proceeded  so  to 
use  it  until  prevented  by  the  defendant  Hamilton,  who  claimed  to 
have  acquired  the  fee  simple  of  lot  39  free  from  any  easement  in 
favour  of  the  plaintiff.  Then  the  plaintiff  discovered  that  the 
deed  from  the  Thorntons  to  him  contained  no  provision  for  “ a 
joint  side  drive,”  and  also  that,  the  deed  to  Hamilton  contained 
no  provision  for  a joint  side  drive  between  the  two  houses;  and 
this  action  is  brought  for  specific  performance  of  the  contract  with 
Smith  and  for  a rectification  of  the  deed  to  him. 

The  defendant  Hamilton  claims  to  have  purchased  without 
knowledge  of  the  plaintiff’s  right  to  the  easement  in  question.  The 
learned  trial  Judge  found  in  favour  of  the  plaintiff,  and  the 
appeal  is  from  the  judgment  so  finding. 

The  contract  giving  to  the  plaintiff  as  against  his  vendors  the 
right  to  a joint  side  drive  ” was  not  registered ; and  one  question 
is,  whether  the  defendant  Hamilton,  before  his  purchase  of  lot  39, 
had  actual  notice  of  the  plaintiff’s  contract  and  of  his  right  there- 
under to  a rectification  of  the  deed  from  the  defendants  the 
Thorntons  to  him;  and  another  question  is,  whether  the  defend- 
ant Hamilton  is  entitled  to  the  benefit  of  the  Registry  Act. 

Merritt  swore  that,  before  the  conveyance  to  Hamilton,  when 
coming  out  of  the  side  door,  he  mentioned  to  Hamilton  that  it 
was  a mutual  side  drive.”  When  questioned  as  to  what  he  actu- 
ally said  to  Hamilton,  he  answered,  Why,  it  was  only  just  merely 
as  I walked  out,  I just  in  an  ordinary  way  said,  ^ This  is  the  drive- 
way, a mutual  driveway  between  the  two  houses.’  . . . 

Q.  That,  if  he  bought  that  house,  he  would  have  to  use  that 
as  a mutual  driveway?  A.  Certainly.  I 

Q.  And  the  other  man  would  have  a right  over  that  too  ? 
A.  Certainly,  if  it  was  mutual. 

Q.  Did  you  tell  him  that?  A.  I did  not  tell  him  that  the 
other  man  would  have  a right  of  way  over  the  entrance  that  he 
saw.  I thought  his  intelligence  would  tell  him  that  a mutual 
driveway  was  mutual  between  two  houses,  mutual  stands  for  that, 
mutual  driveway.” 
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Assuming  that  the  defendant  Hamilton,  before  purchasing, 
knew  that  the  plaintiff  was,  as  against  his  vendors,  entitled  to  a 
joint  side  drive,”  does  that  fact  entitle  the  plaintiff,  as  against 
Hamilton,  to  the  relief  sought. 

If  the  defendants  the  Thorntons  had  remained  owners  of  lot 
39,  and  the  plaintiff,  as  against  them  only,  were  seeking  rectifica- 
tion, his  case  would  be  his  right  under  the  contract  to  a joint  side 
drive,  that  is,  an  easement  over  part  of  lot  39,  the  intention  of  the 
parties  that  the  deed  to  him  was  to  grant  him  that  right,  and  that 
it  was  omitted  from  the  deed  by  mutual  mistake.  That  case  the 
plaintiff  must,  in  this  action,  also  establish  as  against  Hamilton, 
and  also  (if  Hamilton  is  entitled  to  the  benefit  of  the  Registry 
Act)  a further  fact,  namely,  absence  of  actual  notice  to  Hamilton 
of  the  plaintiff^s  right  as  against  the  Thorntons  to  rectification. 

Proof  merely  of  notice  of  the  contract  would  be  insufficient, 
for  primd  facie  all  the  plaintiffs  rights  under  the  contract  became 
merged  in  the  deed  to  him.  The  most  that  the  evidence  shews  is 
that,  when  treating  for  the  purchase,  Hamilton  saw  the  property 
and  was  informed  by  the  agent  of  the  Thorntons  that  the  passage 
was  “ a mutual  side  drive,”  a mutual  driveway  between  the  two 
houses.” 

What  does  that  mean  ? I do  not  think  that  a statement  that,  at 
a particular  moment,  a certain  passageway  is  then  a mutual  side 
drive  between  two  houses  necessarily  means  that  an  easement  such 
as  is  here  claimed  has  been  created ; but,  even  if  it  has  such  mean- 
ing, such  a statement  would  merely  suggest  inquiry  as  to  the  facts, 
and  would  not  bring  home  to  Hamilton  knowledge  of  the  facts 
themselves  which  give  the  plaintiff  his  right  to  relief. 

The  nature  of  the  notice  required  by  the  Statute  (the  Registry 
Act,  R.S.O.  1914,  ch.  124,  secs.  71,  72)  is  discussed  in  Ross  v. 
Hunter  (1882),  7 Can.  S.C.R.  289.  In  that  case  one  Caldwell 
owned  a certain  lot  having  erected  thereon  a brick  building,  and  by 
deed  bearing  date  the  22nd  August,  1859,  granted  to  the  defend- 
ant Hunter,  the  owner  of  an  adjoining  building,  the  right  to  make 
use  of  one  of  the  walls  of  CaldwelPs  building  by  raising  and  main- 
taining a wall  on  top  of  it.  This  deed  was  not  registered  until  the 
30th  May,  1871.  By  deed  dated  the  15th  July,  1862,  registered 
the  17th  July,  1862,  Caldwell  conveyed  his  lot  to  one  Nash,  and  by 
certain  later  conveyances  this  lot  passed  to  the  plaintiff,  who 
brought  an  action  complaining  that  Hunter  was  wrongfully  main- 
taining the  superstructure  on  the  plaintiff’s  wall.  As  in  the  pres- 
ent case,  it  was  'there  contended  that  the  purchaser  had  ocular 
proof  of  the  easement  claimed,  and  it  was  argued  that  such  proof 
33 — 52  O.L.R. 


495 


App.  Div. 
1922. 
Smith 

V. 

Thornton. 

Mulock, 

C.J.EX. 


496 


ONTAEIO  LAW  REPOETS. 


App.  Div. 
1922. 
Smith 

V. 

Thornton. 

Mulock, 

•C.J.Ex. 


[vOL. 


was  equivalent  to  actual  notice  of  the  alleged  easement,  but  Strong, 
J.,  says  (p.  321),  It  is  well  settled  that  nothing  short  of  actual 
notice,  such  notice  as  makes  it  a fraud  on  the  part  of  a purchaser 
to  insist  on  the  registry  laws,  is  sufficient  to  disentitle  a party  to 
insist  in  equity  on  a legal  priority  acquired  under  the  statute,” 
and  he  adds  (pp.  323,  324)  : It  is  not  sufficient,  to  enable  us  to 

answer  this  inquiry  favourably  to  the  defendant,  to  find  that  from 
the  state  of  the  property  purchased  by  the  plaintiff  there  was 
ocular  proof  that  the  wall  of  the  house  had  been  built  upon  for  the 
purpose  of  the  defendant’s  house,  and  was  used  by  the  defendant 
as  a party  wall,  and  that  holes  had  been  cut  in  the  chimney;  if, 
indeed,  the  evidence  is  sufficient  to  warrant  any  such  inference, 
a question  which  I do  not  stop  to  consider,  as  it  seems  to  me  to  be 
entirely  immaterial.  What  we  must  find,  in  order  to  hold  that  the 
defendant  is  entitled  to  a verdict,  is  that  he  had  knowledge  of  the 
deed  conferring  title  to  the  easement,  not  mterely  that  the  defend- 
ant was  in  fact  in  the  enjoyment  of  such  an  easement;  and  of  this 
I need  scarcely  say  there  is  not  a particle  of  proof.” 

The  principle  to  govern  where  it  is  sought  to  defeat  by  notice 
a registered  against  an  unregistered  instrument  is  fully  discussed 
in  Agra  Bank  Limited  v.  Barry  (1874),  L.R.  7 H.L.  135,  148, 
where  Lord  Cairns  says ; I take  the  explanation  to  be  this,  that 
inasmuch  as  the  object  of  the  statute  is  to  take  care  that,  by  the 
fact  of  deeds  being  placed  upon  a register,  those  who  come  to  regis- 
ter a subsequent  deed  shall  be  informed  of  the  earlier  title,  the  end 
and  object  of  the  statute  is  accomplished  if  the  person  coming  to 
register  a deed  has,  aliunde,  and  not  by  means  of  the  register, 
notice  of  a deed  affecting  the  property  executed  before  his  own. 
In  that  case  the  notoriety,  which  it  was  the  object  of  the  statute 
to  secure,  is  effected,  effected  in  a different  way,  but  effected  as 
absolutely  in  respect  of  the  person  who  thus  comes  to  register  as  if 
he  had  found  upon  the  register  notice  of  the  earlier  deed.  If  that 
is  so,  your  Lordships  will  observe  that  those  cases  depend,  and 
depend  entirely,  upon  the  question  of  actual  notice.” 

And  in  the  same  case  Lord  Selborne  says  (pp.  157,  158)  : It 

would  be  ...  . quite  inconsistent  with  the  policy  of  the  Register 
Act,  which  tells  a purchaser  or  mortgagee  that  a prior  unregis- 
tered deed  is  fraudulent  and  void  as  against  a later  registered 
deed — I say  it  would  be  altogether  inconsistent  with  that  policy  to 
hold  that  a purchaser  or  mortgagee  is  under  an  obligation  to  make 
any  inquiries  with  a view  to  the  discovery  of  unregistered  interests. 
But  it  is  quite  consistent  with  that,  that  if  he  or  his  agent  actually 
knows  of  the  existence  of  such  unregistered  instruments  when  he 
takes  his  own  deed,  he  may  be  estopped  in  equity  from  saying  that, 
as  to  him,  thev  are  fraudulent.” 
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I In  Rose  v.  Peterkin  (1885),  13  Lan.  S.C.R.  677,  the  plaintiff, 
the  owner  of  a farm,  conveyed  it  to  one  McFarlane,  by  deed 
absolute  in  form,  but  intended  as  a mortgage,  which  was  duly 
j registered.  The  land  passed  by  various  intermediate  conveyances  to 
{ one  Thomas  Burke,  who  registered  his  conveyance  and  claimed  to  be 
i a bond  fide  purchaser  for  value  without  notice.  It  was  found  as  a 
fact  that  McFarlane  took  with  actual  notice,  and  that  the  defend- 
ant Thomas  Burke  also  took  with  actual  notice,  that  the  deed  to 
McFarlane  was  in  fact  a mortgage.  Strong,  J.,  in  his  judgment, 
says  (pp.  694,  695)  : — 

Notice  . . . which  merely  puts  the  party  on  inquiry  as 
I to  the  facts  of  which  it  is  material  he  should  have  knowledge,  is 
1 clearly  insufficient  to  postpone  a registered  instrument  . . . 

i Applying  the  law  as  thus  stated  to  the  circumstances  of  the  present 
I case,  the  fact  of  which  it  was  incumbent  on  the  plaintiff  to  prove 
I actual  notice  was  not  that  Mrs.  Peterkin  had  some  undefined 
I interest  in  the  land,  hut  that  she  had  a right  to  redeem  or  recover 
I,  the  land,  or,  in  other  words,  that  McFarlane,’^  the  purchaser  from 
I her,  acquired  the  land  as  a security  for  money  lent,  and  held  it 
; as  a mortgagee.’’ 

I Having  regard  to  these  authorities,  I am  of  opinion  that  the 
I plaintiff  in  this  action  has  failed  to  shew  actual  notice,  within  the 
I meaning  of  the  Registry  Act,  of  the  plaintiff’s  right  to  equitable 
I relief. 

I At  most,  the  defendant  Hamilton  w^as  informed  that  there  was 
; a mutual  side  drive  between  the  two  houses,  but  that  limited  state- 
I ment,  with  the  added  fact  that  he  saw  the  relations  of  the  houses  to 
i the  passageway,  did  not  give  him  actual  notice  of  the  plaintiff’s  con- 
I tract,  the  mutual  mistake,  and  the  plaintiff’s  right  as  against  the 
i Thorntons  to  rectification. 

j Thus  far  I have  discussed  the  case  as  if  Hamilton  were  entitled 
I to  the  benefit  of  the  Registry  Act,  but  Rule  143  of  the  'Consolidated 
' Rules  says: — 

! ^^A  defendant  to  an  action  or  counterclaim  shall  raise  all  matters 

; which  shew  the  action  or  counterclaim  not  to  be  maintainable,  or 
I that  the  transaction  is  either  void  or  voidable  in  point  of  law,  and 
I all  such  grounds  of  defence  as  if  not  raised  would  be  likely  to  take 
I the  opposite  party  by  surprise,  or  would  raise  issues  of  fact  not 
I arising  out  of  the  preceding  pleadings,  as  for  instance,  fraud, 
i Statute  of  Limitations,  release,  payment,  performance,  facts  shew- 
j ing  illegality  either  by  statute  or  common  law,  or  Statute  of 
j Frauds.” 

But  the  defendant  Hamilton  has  not  pleaded  the  Registry  Act, 
nor  has  he  asked  to  be  allowed  to  amend  his  statement  of  defence. 
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I can  therefore  only  deal  with  the  case  as  it  now  stands.  It  has  ® 
been  clearly  established  that  the  plaintiff  is  entitled  as  against  his 
vendors  to  a rectification  of  his  deed,  and,  the  defendant  not  being  [ 
entitled  to  the  benefit  of  the  Registry  Act,  his  title  to  lot  39  is  sub- 
ject to  the  plaintiff^s  right  to  the  easement  claimed. 

Therefore,  this  appeal  fails,  and  should  be  dismissed  with 
costs. 

Kelly,  J.  : — From  the  trial  Judge’s  expressions  of  opinion  in 
his  discussion  with  counsel,  at  the  close  of  the  evidence,  I infer 
that  he  accepted  the  evidence  of  the  plaintiff’s  witnesses,  and 
thereon  concluded  that  the  appellant  was  not  only  made  aware  of 
the  existence  of  the  mutual  side  drive  ” between  the  two  houses, 
but  that  he  had  actual  notice  of  the  legal  right  of  the  adjoining 
owner  to  use  it  as  such,  and  that  the  part  of  the  land  which  he  was 
purchasing,  which  is  comprised  in  this  side  drive,  is  subject  to  that 
right.  I am  unable  to  say  that  there  is  not  evidence  to  support 
that  conclusion. 

That  being  established,  the  situation  seems  to  be,  that  what 
the  appellant  was  purchasing  and  what  he  knew  be  was  purchasing 
and  what  he  did  purchase  was  the  house  and  the  land  that  went 
with  it,  subject  to  this  easement  in  favour  of  the  plaintiff  and  his 
successors  in  title,  with  the  reciprocal  easement  in  his  favour  to  use 
for  the  purpose  of  this  ^^mutual  side  drive”  the  part  of  the  plaintiff’s 
lands  which  is  comprised  therein ; and  further  that  with  the  notice  I] 
and  knowledge  he  then  had  of  the  plaintiff’s  rights  he  was  aware  that 
Thornton  could  sell  and  give  title  only  subject  to  these  mutual 
rights  as  between  the  two  properties;  and  he  intended  to  purchase 
and  did  purchase  on  that  footing.  In  these  circumstances,  an 
appeal  to  the  Registry  Act,  which  by  the  way  is  not  set  up  in  the 
pleadings,  can  be  nothing  more  than  an  improper  attempt  to  use  it 
for  the  purpose  of  acquiring  something  for  which  the  appellant  did 
not  contract  and  to  which  he  must  know  he  had  no  legal  right. 

These  considerations  are  sufficient  in  law  to  entitle  the  plain- 
tiff to  the  benefit  of  the  judgment  now  appealed  from ; and  I would 
therefore  dismiss  the  appeal  with  costs. 


Hasten,  J.  : — This  appeal  depends  on  the  application  to  the 
facts  disclosed  in  evidence  of  the  principle  of  the  decision  in 
Harrington  v.  Spring  Creek  Cheese  Manufacturing  Co.  (1904),  7 
O.L.R.  319.  That  case  was  decided  in  1904  by  the  Court  of  Appeal 
of  this  Province,  and  is  binding  upon  us.  The  head-note  is  as 
follows : — 

In  1871  the  defendants’  predecessor  in  title,  with  the  oral  per- 
mission of  the  plaintiff’s  predecessor  in  title,  laid  pipes  under  the 


lil] 


ONTARIO  LAW  REPORTS. 


499 


land  of  the  latter  for  the  purpose  of  conveying  water  from  a spring 
to  the  lands  of  the  defendants.  These  pipes  continued  there  and 
in  use  up  to  the  time  this  action  was  brought  in  July,  1905.  In 
1878  the  plaintiff’s  predecessor  in  title,  by  an  instrument  under 
seal,  purported  to  grant  and  convey  to  the  defendants’  predecessor 
in  title  the  right  to  convey  the  water  in  pipes  ^ in  such  manner  and 
under  such  circumstances  as  the  same  are  now;’  and  at  the  time 
of  the  conveyance  to  the  defendants  in  1878  their  predecessor 
purported  to  grant  to  the  defendants  the  same  right.  The  plain- 
tiff, who  was  a son  of  his  predecessor  in  title,  in  1887  became  the 
owner  of  the  lands  through  which  the  pipes  were  laid,  by  virtue 
of  a conveyance  to  him,  registered  before  the  registration  of  the 
instruments  of  1878  and  1879.  The  plaintiff  knew  of  the  existence 
of  the  pipes  underground,  and  the  use  that  was  being  made  of 
them,  and  believed  that  they  could  not  have  been  placed  there 
without  his  father’s  permission,  hut  he  was  not  aware  of  the  instru- 
ments of  1878  and  1879  or  their  nature : — 

Held,  that  the  plaintiff  was  entitled  to  rely  upon  his  convey- 
ance, the  registration  of  which  without  notice  of  the  defendants’ 
interest  or  claim  rendered  it  void  as  against  him ; and  there  had  not 
been  a sufficient  lapse  of  time  since  to  give  the  defendants  a right 
under  the  statute  or  by  prescription.” 

In  the  course  of  his  Judgment  the  Chief  Justice  says  (p.  325)  : — 
The  plaintiff  admits  that  he  was  aware  before  his  purchase 
of  the  existence  of  the  watercourse,  but  that  is  not  sufficient  to  estab- 
lish actual  notice  of  the  instrument  of  grant.  This  is  pointed  out 
by  Strong,  J.,  in  Boss  v.  Hunter,  7 Can.  iS.C.R.  289,  where,  after 
observing  that  it  is  well  settled  that  nothing  short  of  actual  notice, 
such  as  makes  it  a fraud  on  the  part  of  the  purchaser  to  insist  on 
the  registry  laws,  is  sufficient  to  disentitle  a party  to  insist  in  equity 
on  a legal  priority  acquired  under  the  statute,  and  referring  to  the 
authorities,  he  says  (p.  323)  : ^ What  we  must  find,  in  order  to 

hold  that  the  defendant  is  entitled  to  a verdict,  is  that  he  (the 
plaintiff)  had  knowledge  of  the  deed  conferring  the  title  to  the  ease- 
ment, not  merely  that  the  defendant  was  in  fact  in  the  enjoyment 
of  such  an  easement.’  ” 

In  the  present  case  the  question  turns  on  whether  the  evidence 
which  has  been  adduced  proves  notice  to  the  appellant  Hamilton, 
not  merely  of  the  existence  of  a mutual  driveway  between  houses 
26  and  28,  and  of  its  user  by  the  plaintiff,  but  also  actual  notice  of 
the  legal  right  of  the  plaintiff  to  enjoy  such  user. 

The  plaintiff  by  his  agreement  of  purchase  dated  the  20th 
September,  1919,  acquired  the  right  to  a joint  side  drive  on  the 
south  side  of  the  said  house  ” (being  house  No.  26  on  Hilda  ave- 
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out  in  pursuance  of  it,  dated  the  22nd  October,  1919,  registered 


the  13th  November,  1919,  contains  no  reference  to  the  joint  side 

drive.’^  The  appellant  Hamilton  purchased  house  No.  28  Hilda 
Thornton,  avenue  on  the  8th  January,  1921.  His  deed,  dated  the  31st  Janu- 
Ma.sten,  J.  1921,  was  registered  on  the  11th  February,  1921.  Neither  the 


written  agreement  of  purchase  by  Hamilton  nor  the  deed  in  pur- 
suance thereof  contains  any  reference  to  a mutual  side  drive. 
Thornton,  the  vendor  of  both  properties,  swears  that  a mutual 
side  drive  was  intended  and  agreed  in  connection  with  the  sale  of 
each  of  the  houses  Nos.  26  and  28,  and  evidence  was  adduced  at  the 
trial  to  prove  that  the  appellant  Hamilton  had  actual  notice,  not 
only  of  the  enjoyment  of  the  easement  in  question  by  Smith,  but 
also  actual  notice  of  Smith’s  right  to  such  enjoyment. 

[The  learned  Judge  set  out  portions  of  the  evidence  of  Thorn- 
ton and  of  Merritt,  the  agent  who  made  the  sale  to  Hamilton.] 

In  the  argument  before  this  Court  the  appellant  contended  that, 
as  the  'Smith  agreement  was  never  registered,  and  as  the  deed  to 
Smith  contained  no  reservation  of  a right  of  way.  Smith’s  claim, 
if  any  existed,  w^as  cut  out  by  the  registration  of  the  deed  to  Hamil- 
ton. I observe  from  the  record  that  the  Registry  Act  is  not  pleaded 
by  Hamilton’s  defence.  As  to  the  necessity  of  a specific  plea  on 
this  ground,  see  the  remarks  of  Strong,  J.,  in  Bose  v.  Peterhin,  13 
Can.  S.C.R.  at  p.  697. 

But,  whether  the  defence  is  well  raised  by  the  appellant  Hamil-:  '; 
ton  or  not,  I think  there  was  ^uch  notice  as  precluded  this  defence,  * 
and  that  the  evidence  discloses  not  merely  that  the  appellant  was 
aware  of  the  existence  of  this  side  drive,  entrance,  or  easement,  and 
its  enjoyment  by  Smith,  but  also  had  actual  notice  that  Smith  . , ■ 
was  enjoying  the  use  of  this  easement  as  of  right.  As  to  what  ■ 
evidence  is  sufficient  to  establish  such  notice,  compare  the  present 
case  with  Rose  v.  Peterhin  {supra)  at  pp.  700  to  703. 

A perusal  of  the  whole  of  the  notes  of  evidence  (which  I have 
quoted  in  part)  makes  it  plain  to  me  that  the  trial  Judge  dis- 
credited the  evidence  of  the  appellant  and  his  wife,  and  his  findings 
carry  with  them  the  implication,  which  I think  is  supported  by  the 
evidence,  that  the  appellant  had  actual  notice  of  the  plaintilf’s 
legal  right  to  the  easement  in  question.  I have  the  satisfaction  of 
knowing  from  the  trial  Judge  that,  if  he  had  been  asked  to  make 
an  express  finding  on  this  point,  it  would  have  agreed  with  the 
conclusion  which  I have  drawn  from  the  evidence,  and  indeed  that 
he  would  have  found  that  the  acquisition  of  a mutual  side  drive 
formed  part  of  the  oral  agreement  when  Hamilton  made  his 
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I think  the  appeal  should  be  dismissed;  but  it  should  be  ex- 
pressly stated  that  the  pleadings  raise  no  issue  between  the  appel- 
lant Hamilton  and  the  respondent  Thornton  and  the  judgment  in 
this  action  is  not  to  be  taken  as  an  adjudication  between  them. 


Rose,  J.  : — The  result  of  the  dealings  between  Thornton  and 
Smith  was  that,  notwithstanding  the  unfortunate  form  of  the  con- 
veyance, the  land  retained  by  Thornton  was  both  a servient  and  a 
dominant  tenement:  it  was  subject  to  an  easement  in  favour  of 
Smith  and  his  successors,  owners  of  the  land  conveyed  to  Smith, 
and  there  was  appurtenant  to  it  an  easement  over  the  land  conveyed 
to  Smith.  The  question,  then,  as  I understand  the  authorities,  is 
whether  Hamilton,  when  he  bought  from  Thornton,  and  when  he 
procured  and  registered  his  conveyance,  had  actual  notice  of  these 
reciprocal  easements,  that  is  to  say,  whether  he  knew  that  Thorn- 
ton had  no  right  to  sell  the  land  to  him  free  from  any  right  of 
Smith  and  his  successors  to  pass  with  motor  cars  over  the  part 
adjoining  Smith’s  land,  and  also  that  he  (Hamilton)  would 
acquire,  as  an  appurtenance  of  the  land  which  he  was  buying,  the 
right  to  pass  with  motor  cars  over  the  adjacent  part  of  Smith’s  land. 
The  learned  trial  Judge,  as  I understand  what  he  is  reported  to  have 
said  during  the  discussion  with  counsel  at  the  close  of  the  case, 
believed  the  evidence  of  the  agent  whose  statement  is  quoted  by  my 
brother  Hasten,  and  found  that  Hamilton  had  this  knowledge; 
and  he  was  helped  in  reaching  that  conclusion  by  the  fact  that,  on 
the  ground,  it  was  apparent  that  provision  had  been  made  for 
access  by  motor  vehicle  from  the  street  to  the  strip  of  land  separat- 
ing the  two  houses,  and  by  the  further  fact  that  Hamilton  had  him- 
self made  some  calculation  as  to  how  he  could  get  to  the  rear 
portion  of  his  property  in  a small  car. 

The  evidence  upon  which  this  finding  is  based  is  not  as  clear 
and  precise  as  one  would  wish  to  have  in  such  a case ; but  I am  not 
prepared  to  say  that  the  learned  trial  Judge’s  finding  ought  to  be 
reversed.  The  finding  standing,  it  must  be  held  that  Hamilton’s 
attempt  to  defeat  Smith’s  rights  is  fraudulent,  in  the  sense  in 
which  that  term  is  used  in  the  cases — see  MacLennan  v.  Foucault 
(1908),  11  O.W.R.  659 — and  that  the  Registry  Act  does  not  stand 
in  the  plaintiff’s  way. 

Mr.  Kingstone  argued  that  the  cases  established  the  proposition 
that  the  knowledge  which  must  be  brought  home  to  one  standing 
in  Hamilton’s  position  is  knowledge  of  the  document  creating  the 
easement — that  it  is  not  enough  to  prove  that  there  was  knowledge 
that  the  easement  had  been  created.  I think,  however,  that  that  is 
not  so.  In  Harrington  v.  Spring,  CreeTc  Cheese  Manufacturing  Co., 
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7 O.L.R.  319,  to  which  Mr.  Kingstone  referred,  there  is  quoted,  from 
the  judgment  of  Strong,  J.,  in  Ross  v.  Hunter,  7 'Can.  S.;C.R.  289,  a 
statement  that  in  Ross  v.  Hunter  it  was  necessary  to  the  success  of 
the  defendanPs  case  to  find  that  the  plaintiff  had  knowledge  of  a 
certain  deed ; but  when  the  whole  of  the  judgment  is  read  it  becomes 
clear  that  that  is  not  meant  as  a general  statement  that  in  all  such 
cases  it  is  necessary  to  find  that  the  easement  which  is  claimed  was 
created  by  deed  and  that  the  registered  owner  took  his  conveyance 
with  knowledge  of  such  deed.  Actual  notice  of  the  existence  of  the 
right  is  essential,  but  not,  as  I understand  it,  actual  notice  of  the 
instrument,  if  there  was  an  instrument,  creating  the  right. 

I agree  with  Mr.  Justice  Masten  that  the  appeal  ought  to  be 
dismissed  with  costs. 

Appeal  dismissed  with  costs. 


[MIDDLETON,  J.] 

Re  Wood  and  Rosenthal. 

Mortgage  — Statutory  Discharge  — Registry  Act,  R.S.O.  1914,  ch.  124, 
secs.  62,  67,  Form  10 — Failure  to  Comply  with  Requirements  of — 
Defect  in  Form  and  not  in  Substance — Interpretation  Act,  R.S.O. 
1914,  ch.  1,  sec.  28(d). 

Where  a person  entitled  to  receive  mortgage-money  gave  a statutory 
discharge  therefor,  not  in  conformity  with  all  the  statutory  require- 
ments (Registry  Act,  R.S.O.  1914,  ch.  124,  secs.  62,  67,  form  10),  but 
not  calculated  to  mislead,  it  was  held,  to  operate  as  a valid  reconvey- 
ance. 

The  Interpretation  Act,  R.S.O.  1914,  ch.  1,  sec.  28(d),  and  Garrick  v. 
Smith  (1874),  35  U.C.R.  348,  referred  to. 

An  application,  under  the  Vendors  and  Purchasers  Act,  by  a 
purchaser  of  land,  for  an  order  determining  a question  of  title 
raised  by  the  applicant. 

June  13.  The  application  was  heard  by  Middleton,  J.,  in 
the  Weekly  (Court,  Toronto. 

A.  Singer,  for  the  purchaser. 

W.  H.  Ford,  for  the  vendor. 

June  16.  Middleton,  J. : — The  question  raised  upon  "this 
application  is  the  sufficiency  of  a discharge  of  mortgage.  The 
mortgage  was  made  on  the  4th  December,  1912,  by  Welsh  to 
Roberts.  On  the  21st  January,  1913,  it  was  assigned  by  Roberts 
to  Halsted,  and  on  the  2nd  June,  1913,  it  was  re-assigned  by  - 
Halsted  to  Roberts.  On  the  19th  June,  1913,  the  mortgage  ap- 
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pears  to  have  been  paid  off,  and  Eoberts  executed  the  discharge.  Middleton,  J 
This  is  the  discharge  in  question.  1922. 

In  this  discharge,  Eoberts  fails  to  comply  with  the  require- 
ments  of  the  statutory  form  (the  Eegistry  Act,  E.'S.O.  1914,  ch.  and 
124,  sec.  62,  form  10)  in  that  the  discharge  does  not  mention  the  Rosenthal 
assignment  or  the  re-assignment,  and  he  further  departs  from  the 
form  in  that  he  omits  to  say  that  the  mortgage  has  not  been 
assigned,  although  he  does  state  that  he  is  the  person  entitled  by  law 
to  receive  the  money. 

The  objection  taken  by  the  purchaser  is  that,  under  the  Eegistry 
Act,  the  statute  must  be  strictly  complied  with  in  order  that  the 
statutory  form  may  operate  as  a reconveyance;  for,  by  sec.  67  of 
the  Eegistry  Act,  it  is  only  when  the  discharge  is  in  conformity 
with  this  Act  ” that  it  operates  as  a reconveyance  of  the  land. 

The  general  provision  of  the  Interpretation  Act,  E.S.O.  1914, 
ch.  1,  sec.  2S{d),  is  that: — 

Where  forms  are  prescribed,  deviations  therefrom  not  affect- 
ing the  substance  or  calculated  to  mislead,  shall  not  vitiate  them.’’ 

This  provision  must  be  read  into  the  special  provision  of  the 
Eegistry  Act,  and  it  appears  to  me  that  the  effect  is  that  the  dis- 
charge has  a statutory  operation  when  it  can  be  found  as  a matter 
of  fact  that  the  departure  from  the  form  is  not  one  which  affects 
the  substance  of  the  document,  and  is  not  calculated  to  mislead. 

Applying  this  reasoning  to  thn  case  in  hand,  we  find  that  the 
mortgage  in  question  is  sufficiently  identified  and  defined.  The 
person  who  received  the  mortgage-money  and  gave  the  discharge  is 
the  person  who,  in  truth,  was  entitled  to  receive  the  money  and 
discharge  the  mortgage.  He  has  certified  that  the  mortgage-money 
has  been  paid  to  him,  and  the  lien  or  charge  which  he  has  upon 
the  land  created  by  the  mortgage  is  discharged.  Why  should  the 
irregularities  I have  mentioned  be  regarded  as  matters  of  sub- 
stance? Are  they  not,  in  truth,  matters  of  form  only?  Certainly 
it  cannot  be  said  that  they  are  calculated  to  mislead.  At  most 
they  shew  carelessness  in  the  use  of  statutory  forms. 

In  the  case  of  Garrick  v.  Smith  (1874),  35  IJ.C.E.  348,  this 
principle  seems  to  have  been  adopted.  There  the  document  was 
shewn  not  to  conform  to  the  facts,  but  the  test  seems  to  have  been 
applied  (p.  351)  : — 

'^The  mortgagee  would  not  be  allowed  to  dispute  it,  nor  to 
harass  the  heirs  of  the  mortgagor  with  an  action  of  ejectment  on 
the  pretext  that  the  legal  estate  was  still  vested  in  him,  nor  could 
any  person  who  searched  the  title  discover  any  flaw  in  the  title  by 
this  misstatement.” 
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Middleton,  J.  The  departure  from  the  statutory  form  could  here  he  dis- 
2922.  covered,  but  it  is  not  conceivable  that  the  person  who  is  in  truth 

— 7-  ’ the  owner  of  the  mortgage  could,  after  the  execution  of  this  dis- 

charge,  be  heard  to  harass  the  owner  of  the  property  by  reason  of 
Rosenthal,  the  defect  in  the  instrument  which  he  has  executed. 

The  case  is  not  at  all  analogous  to  the  use  of  a short  form  of 
conveyance  where  certain  words  when  used  have  attributed  to  them 
a meaning  in  some  extended  form  quite  different  from  the  original 
meaning  of  the  words  actually  used.  There,  in  order  that  the 
statute  may  operate,  it  is  essential  that  the  words  prescribed  should 
be  used  before  this  effect  can  be  attributed  to  them.  Here,  the 
essence  of  the  statute  is  that  a mortgage  is  in  truth  a mere  hypo- 
thecation of  the  land  as  a security,  and  the  expensive  process 
of  A reconveyance  should  be  rendered  unnecessary  when  the  debt 
has  been  paid.  The  statute,  therefore,  provides  that,  on  regis- 
tration of  a formal  acknowledgment  and  receipt  of  the  debt 
by  the  person  entitled  in  law  to  receive  it,  there  shall  be  a statu- 
tory reconveyance.  It  is  more  reasonable  to  apply  the  principle 
recently  discussed  in  the  House  of  Lords  as  to  the  effect  of  non- 
compliance  with  directory  provisions  of  a statute.*  One  has  to  con- 
sider whether  the  intention  of  the  Legislature  is  that  the  failure  io 
comply  with  all  such  provisions  is  to  render  the  act  done  void.  It 
would  be  a matter  of  great  inconvenience  if,  after  transactions 
have  been  closed  and  the  discharge  registered  for  years,  the  legal 
estate  should  be  deemed  to  be  outstanding  in  a person  who  could 
/ not  be  found,  simply  because  of  some  defect  in  form,  not  vital  to 

the  real  essence  of  the  thing  done.  I cannot  presume  that  this  was 
the  legislative  intention. 

For  this  reason,  I think  that  the  objection  taken  to  the  title  of 
the  vendor  is  not  well  taken,  and  so  declare. 

* See  Blackpool  Corporation  v.  Starr  Estate  Co.  Limited,  [1922] 
1 A.C.  27. 


1922.  [MIDDLETON,  J.] 

Ee  Scott  and  Town  of  Oshawa. 

Municipal  Corporations — Expropriation  0/  Land  for  Extension  of  Street 
- — Compensation — Award — Elements  of  Damage — Liahility  for  Local 
Improvement  Rates — Municipal  Act,  R.S.O.  Idlh,  ch.  192,  sec.  325 {!) 
— “ Injuriously  Affected  ” — Amount  Awarded — Appeal. 

A municipality  expropriated  a portion  of  certain  farm  lands,  lying 
within  its  limits,  for  the  purpose  of  extending  a street,  and  arbi- 
trators awarded  an  amount  which  included  damages  for  expropria- 
tion, The  owners  of  the  land  complained  that  no  compensation  was 
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allowed  for  liability  in  respect  of  local  improvement  rates  which 
might  be  assessed  upon  the  property:  — 

Held,  that,  local  improvement  assessments  being  lawful,  liability  there- 
for is  not  an  element  of  damage  which  can  be  allowed. 

The  thing  relied  upon  as  an  element  of  damage  must  be  something 
which  would  have  been  wrongful  had  it  not  been  for  the  authority  to 
expropriate  conferred  by  Parliament. 

Yeomans  v.  County  of  Wellington  (1879),  4 A.R.  301,  followed. 

The  things  which  are  covered  by  the  expression  “ injuriously  affected  ” 
(Municipal  Act,  R.S.O.  1914,  ch.  192,  sec.  325(1)  are  things  which 
relate  to  the  land  itself  and  make  it  as  land  less  useful  to  its  owner. 
An  appellate  court  should  not  interfere  to  vary  an  award  unless  it  is 
satisfied  that  the  award  does  not  truly  represent  the  honest  opinion 
of  the  arbitrators  as  to  damages,  or  that  their  basis  of  valuation  was 
erroneous. 

Toronto  Suburban  Railway  Co.  v.  Everson  (1917),  54  Can.  S.C.R.  395, 
followed. 

An  appeal  by  the  Scotts,  landowners,  from  an  award  dated  the 
1st  Febrnary,  1922,  made  by  Dnncan  Henry  Chisholm,  K.€.,  and 
others,  arbitrators  appointed  nnder  the  provisions  of  the  Municipal 
Act. 

June  14.  The  appeal  was  heard  by  Middleton,  J.,  in  the 
Weekly  Court,  Toronto. 

G.  W.  Mason,  K.C.,  for  the  appellants. 

K.  T.  Creighton,  for  the  Municipal  'Corporation  of  the  Town 
of  Oshawa,  respondents. 

June  19.  Middleton,  J.  : — The  Scotts  are  the  owners  of  a 
block  of  land  within  the  limits  of  the  town  of  Oshawa.  This  block 
contains  approximately  20  acres  and  is  used  by  them  as  a market- 
garden  and  for  the  purposes  of  a dairy.  By  by-law  the  town  cor- 
poration are  taking  a strip  of  land  on  the  west  of  this  property  for 
the  purpose  of  continuing  Mary  street  southerly.  The  whole  parcel 
is  extended  about  1,200  feet  upon  the  line  of  this  expropriation. 
For  908  feet  9 inches  the  new  street  is  to  be  66  feet  wide.  From 
this  point  it  is  to  be  continued  southerly  for  232  feet  4.  inches  by  a 
width  of  49  feet  6 inches,  the  jog  being  on  the  easterly  side  of  the 
street  for  the  purpose  of  avoiding  the  destruction  of  the  Scotts’ 
barn. 

The  property  is  somewhat  peculiarly  situated.  It  is  between 
a residential  district,  where  there  are  workingmen’s  homes,  on  the 
one  side,  and  a factory-property  not  far  removed  from  it,  on  the 
other  side.  The  street  is  being  opened  up  mainly  for  two  pur- 
poses: (1)  to  afford  a location  for  the  construction  of  a storm- 
sewer  and  probably  of  a domestic  service-sewer;  and  also  (2)  as  a 
means  of  access  from  the  factory  to  the  residential  neighbourhood. 
At  the  same  time  the  property  is  surrounded  with  what  are 
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euphemistically  called  subdivisions,  that  is  to  say,  farm  land  which 
has  been  subdivided  into  building  lots  for  which  there  is  no  demand. 

Some  of  these  subdivisions  are  gradually  reverting  to  the 
primitive  farms,  so  that  there  is  nothing  to  encourage  the  Scotts 
to  subdivide  their  property  for  many  years  to  come.  The  benefit 
that  the  Scotts  would  receive  from  the  street  before  the  time  comes 
when  the  property  will  be  really  ripe  for  subdivision  is  entirely  of 
a negative  character.  They  have,  apart  from  this  street,  a sufficient 
access  to  the  farm,  and,  in  addition  to  the  loss  of  the  land,  the 
street  will  probably  prove  to  be  a detriment  and  a nuisance 
so  far  as  the  carrying  on  of  farming  operations  is  concerned.  It 
may  be  that,  if  the  town  grows,  25  years  or  more  in  the  future  the 
street  frontage  will  be  a thing  of  value  in  a subdivision  scheme, 
but  even  then  it  is  probably  not  the  location  in  which  a street 
would  be  voluntarily  placed  by  the  owners  in  order  to  obtain  the 
most  beneficial  laying  out  of  the  property  from  the  subdividers’ 
standpoint. 

The  arbitrators  have  allowed  for  the  land  actually  taken,  1.71 
acres,  including  trees,  $800,  fencing  $100,  and  damages  necessarily 
resulting  from  expropriation,  including  damages  directly  result- 
ing from  severance,  $650.  There  is  not  what  is  usually  called  any 
severance,  for  the  strip  taken  is  along  the  extreme  western  boundary 
of  the  property.  What  is  meant  by  the  expression  used  is  the 
injury  effected  by  the  taking  upon  the  remaining  property. 

From  this  award  the  appeal  is  taken  by  the  landowners ; several 
grievances  are  alleged,  the  main  objection  being  that  the  arbitrators 
have  not  allowed  to  the  claimants  any  compensation  in  respect  of 
local  improvement  rates  imposed  upon  their  property  in  respect  of 
the  sanitary  sewer  laid  by  the  town,  and  in  respect  of  its  liability 
with  reference  to  future  local  improvements  such  as  sewers,  water- 
mains,  pavements,  sidewalks,  and  street-watering.  This  matter  is 
unquestionably  one  of  very  serious  moment  to  the  landowners;  for, 
according  to  the  figures  submitted  by  Mr.  Mason  and  which  may  be 
taken  as  approximately  correct,  it  means  that  the  landowners  may 
have  to  pay,  with  respect  to  the  frontage  upon  Mary  street, 
sums  which  will  aggregate  annually  almost  $1,100,  these  extending 
over  various  periods  of  years  for  which  the  improvements  may  be 
estimated  to  last,  and  liable  to  be  renewed  if  the  improvements 
require  to  be  renewed.  The  view  taken  by  the  arbitrators  is  that 
as  a matter  of  law  these  improvements  are  not  in  any  way  the 
subject  of  compensation.  There  is  in  this  connection  a subsidiary 
question  arising  with  respect  to  the  only  improvement  which  has 
so  far  been  made,  the  construction  of  the  sewer.  This  sewer  has 
been  constructed  at  such  a level  that  it  will  be,  it  is  said,  of  very 
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little  value  to  the  property  because  it  will  be  impracticable  to  con- 
struct any  residences  facing  upon  Mary  street  having  foundations 
and  drainage  systems  in  accordance  with  municipal  by-laws  which 
will  be  able  to  get  drainage  into  this  sewer. 

While  the  case  is  one  which  evokes  sympathy  for  the  owner,  I 
am  satisfied  that  the  liability  for  local  improvement  taxes  is  not  an 
element  of  damage  which  can  be  allowed. 

Yeomans  v.  County  of  Wellington  (1879),  4 A.R.  301,  deter- 
mined shortly  after  the  Act  of  1873,  which  first  gave  damages  for 
lands  injuriously  affected  by  municipal  action  in  Ontario,  adopted 
the  principle  established  in  England  under  similar  Acts,  that  the 
thing  relied  upon  as  the  element  of  damage  claimed  must  be  some- 
thing which  would  have  been  wrongful  had  it  not  been  for  the 
authority  to  expropriate  conferred  by  Parliament.  Here  the  con- 
struction of  works  upon  highways  to  be  paid  for  by  local  improve- 
ment assessments  is  not  unlawful  but  lawful. 

The  things  which  are  covered  by  the  expression  ^^injuriously 
affected  are  things  which  relate  to  the  land  itself  and  make  it  as 
land  less  useful  to  its  owner : e.g.,  things  which  would,  but  for  the 
legislative  sanction,  be  nuisances,  such  as  vibration,  noise,  smoke; 
or  such  a division  of  land  as  to  prevent  its  advantageous  use  as  a 
farm  or  for  the  ordinary  use  of  its  owner.  Things  personal  to  the 
owner  do  not  form  the  subject-matter  of  compensation.  The 
statute  (Municipal  Act,  R.S.O.  1914,  ch.  192,  sec.  325(1))  speaks 
of  injuriously  affecting  the  land.  All  this  is  made  very  clear  in 
Cripps  on  Compensation,  5th  ed.,  p.  149  et  seq. 

Mr.  Mason  relied  upon  some  expressions  in  cases  dealing  with 
another  question — the  set-off  of  advantage  from  the  work  against 
the  compensation  to  be  made  for  the  injury  done  by  the  work. 
Nothing  would  be  gained  by  the  discussion  of  these  statements,  for 
the  principle  applicable  is,  I think,  clearly  established. 

Then  it  is  said  that  the  amount  awarded  is  too  small,  even  on  the 
theory  upon  which  the  arbitrators  assumed  to  act.  It  seems  to  me 
meagre  and  inadequate,  but,  as  I understand  the  law,  I am  not 
permitted  to  set  up  my  opinion  against  that  of  the  arbitrators 
merely  because  I would  have  given  more.  I must  not  forget  that 
they  have  many  advantages  in  seeing  the  witnesses  and  viewing  the 
land.  Beyond  this  they  are  the  judges  chosen  by  the  parties.  The 
reasons  given,  if  I may  look  at  them,  shew  that  all  elements  of 
compensation  were  considered,  and  the  claims  made  were  put  for- 
ward clearly  and  with  skill.  The  elements  of  personal  loss  and 
injury  to  business  were  rightly  rejected,  for,  as  already  noted,  the 
value  of  the  land  taken  and  the  injury  to  the  land  left  are  the  sole 
elements  of  damage. 
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The  Supreme  Court  of  'Canada  in  Toronto  Suburban  Railway 
Co.  V.  Everson  (1917),  54  Can.  S.C.E.  395,  says  (p.  415)  that  an 
appellate  court  should  not  interfere  unless  satisfied  that  the  award 
“ does  not  truly  represent  the  honest  opinion  of  the  arbitrators  as 
to  damages,  or  that  their  basis  of  valuation  was  erroneous.” 

The  appeal  should  be  dismissed,  but  I give  no  costs. 


1922. 
June  21. 


[APPELLATE  DIVISION.] 

Hill  v.  Grand  Trunk  Railway  Co. 


•1  ^1.': 


Railway — Injury  to  Passenger  Alighting  from  Moving  Train — By-law  of 
Company  Prohibiting  such  Action — Railway  Act,  R.8.C.  1906,  ch.  37, 
secs.  307-313 — By-law  Having  Force  of  Statute — Action  by  Passenger 
to  Recover  Damages  for  Injury — Findings  of  Jury — Negligence  of 
Company — Absence  of  Contributory  Negligence — Effect  of  Contra- 
vention of  Absolute  Statutory  Prohibition. 

A by-law  of  the  defendants,  a railway  company,  providing  that  “ no 
person  shall  attempt  to  get  upon  or  off  or  stand  upon  the  steps  or 
platform  of  any  car  in  motion,”  passed  pursuant  to  the  provisions  of 
the  Railway  Act,  R.S.C.  1906,  ch.  37,  secs.  307  and  313  (corresponding 
to  secs.  290  to  297  of  the  Railway  Act  of  1919',  9 & 10  Geo.  V.  ch.  68), 
duly  confirmed  and  sanctioned,  and  a copy  thereof  posted  in  the  sta- 
tion at  which  the  plaintiff  entered  a train  of  the  defendants,  was 
held,  to  have  the  same  effect  as  if  enacted  in  the  Act  itself. 

Sherlock  v.  Grand  Trunk  Railway  Co.  (1921),  62  Can.  S.C.R.  328,  fol- 
lowed. 

And  the  plaintiff,  who  stepped  off  a moving  train  at  her  station  of  desti- 
nation, and  was  injured,  was  held,  notwithstanding  findings  of  the 
jury  in  her  favour  as  to  negligence  of  the  defendants  in  not  stopping 
the  train  for  a reasonable  time  and  absence  of  contributory  negli- 
gence on  her  part,  not  to  be  entitled  to  recover  damages  for  her 
injury,  because  her  act  in  voluntarily  stepping  off  a moving  train 
was  in  direct  contravention  of  an  absolute  statutory  prohibition. 

The  question  whether  the  plaintiff,  in  the  circumstances,  acted  reason- 
ably in  alighting  when  she  did,  did  not  arise — her  contravention  of 
an  absolute  statutory  prohibition  precluded  her  from  asserting  a claim 
arising  out  of  the  risks  with  which  her  act  was  attended. 

Deggs  v.  Midland  Railway  Co.  (1857),  1 H.  & N.  773,  Grand  Trunk  Rail- 
way Co.  of  Canada  v.  Barnett,  [1911]  A.C.  361,  and  Bourton  v.  Beau- 
champ, [1920']  A.C.  1001,  followed. 

This  action  was  brought  in  the  County  Court  of  the  County  of 
Peterborough,  by  George  Wallace  Hill  and  Ethel  May  Hill,  his 
wife,  against  the  Grand  Trunk  Railway  Company. 

By  their  statement  of  claim  the  plaintiffs  alleged  (2)  that  on 
the  25th  May,  1921,  they  ptjrchased  tickets  for  themselves  from 
Allendale  to  Hastings  over  the  line  of  the  defendants,  and  were 
entitled  to  be  conveyed  in  safety  and  with  comfort. 

(3)  At  Allendale  aforesaid,  the  plaintiffs  entered  a passenger 
coach  on  the  train  to  convey  them  from  Allendale  to  Hastings,  by 
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the  front  entrance  of  such  coach,  and  when  the  train  reached  Hast- 
ings, upon  the  announcement  of  the  conductor  that  Hastings  had 
been  reached  and  the  train  stopped,  attempted  to  get  off  the  train 
by  leaving  the  coach  in  which  they  had  been  cotnveyed,  by  the  front 
entrance  thereof. 

(4)  Upon  reaching  the  said  front  entrance  of  the  coach,  while 
the  train  had  stopped  at  Hastings,  the  plaintiffs  found  that  both 
front  vestibule  doors  of  the  said  coach  were  locked,  preventing 
their  egress  from  the  coach,  so  that  they  required  to  retrace  their 
steps  through  the  length  of  the  car  and  leave  the  said  coach  by  the 
rear  entrance  thereof. 

(5)  Neither  the  conductor  nor  the  trainman  nor  any  one  else 
employed  by  the  defendants  announced  to  the  plaintiffs  that  the 
front  vestibule  doors  of  the  said  coach  had  been  closed  and  locked, 
nor  did  any  one  announce  that  the  rear  doors  of  the  said  coach  were 
the  only  ones  open  for  egress  of  passengers. 

(6)  The  train  upon  which  the  plaintiffs  were  travelling,  as 
above  mentioned,  was  late,  and  stopped  a very  short  period  of 
time  at  the  station  at  Hastings,  giving  passengers  a very  brief 
interval  in  which  to  alight  from  the  train. 

(7)  The  plaintiffs,  in  attempting  to  alight  from  the  train, 
found  that  the  train,  as  they  alighted,  had  started  to  move  and  the 
plaintiff  Ethel  May  Hill  received  a sprain  in  attempting  to  move 
from  the  train,  as  she  stepped  upon  the  platform. 

(8)  The  plaintiff  Ethel  May  Hill  is  still  suffering  from  the 
injuries  caused  her  by  her  falling  as  she  stepped  from  the  train, 
which  she  did  not  know  was  moving  until  she  had  stepped  from 
the  platform  of  the  defendants  at  Hastings. 

(9)  The  plaintiffs  have  been  required  to  pay  a physician’s  bill, 
and,  in  addition  thereto,  both  plaintiffs  have  suffered  a loss  of 
profits  from  their  business  by  reason  of  the  plaintiff  Ethel  May 
Hill  being  unable  to  assist  in  the  carrying  on  of  the  grocery  busi- 
ness with  her  husband,  the  other  plaintiff. 

(10)  The  plaintiffs  allege  that  the  defendants  have  been  guilty 
of  negligence  (1)  in  the  failure  to  have  some  person  notify  the 
passengers  in  the  said  coach  at  which  end  or  entrance  of  the  coach 
passengers  might  alight,  (2)  in  closing  and  keeping  closed  the 
front  vestibule  doors  of  the  coach,  preventing  passengers  from 
leaving  the  coach,  and  compelling  them  to  retrace  their  steps  and 
leave  by  the  rear  door,  and  (3)  in  not  stopping  the  train  a suf- 
ficient length  of  time  for  the  Hastings  passengers  to  alight,  and 
that  the  defendants  well  knew  that  the  only  passengers  for  Hast- 
ings were  the  plaintiffs,  and  that  no  passengers  had  alighted  at  the 
time  the  train  had  started,  or  at  the  time  the  signal  was  given  by 
the  conductor  for  the  train  to  start. 
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(11)  The  plaintiff  Ethel  May  Hill  has  suffered  much  pain 
and  is  permanently  injured  and  has  not  been  able  to  have  a boot 
upon  the  injured  foot. 

The  plaintiffs  claimed  $500  damages. 

The  action  was  tried  before  the  Judge  of  the  County  Court  and 
a jury. 

The  questions  left  to  the  jury  and  their  answers  were  the  fol- 
lowing : — 

1.  Was  the  injury  to  the  plaintiff  Ethel  May  Hill  caused  by 
any  negligence  of  the  defendants,  their  servants  or  agents?  A. 
Yes. 

2.  If  so,  in  what  did  such  negligence  consist.  State  fully.  A. 
That,  it  being  the  general  practice  to  have  these  doors  locked,  the 
company  should  have  placed  a notice  in  a conspicuous  place  for 
the  protection  of  the  public. 

3.  Could  the  plaintiff  Ethel  May  Hill,  by  ordinary  and  reason- 
able care,  have  avoided  the  accident?  A.  No. 

4.  If  so,  what  could  or  should  she  have  done  to  avoid  the 
accident  ? 

5.  Did  the  plaintiff  Ethel  May  Hill  act  reasonably  under  the 
circumstances  in  alighting  from  the  train  as  she  did  when  it  had 
started  and  was  moving?  A.  Yes. 

6.  Did  the  train  stop  at  Hastings  a reasonable  time  for  pas- 
sengers to  alight  ? A.  Under  ordinary  circumstances,  yes,  but  not 
in  Mrs.  HilPs  case. 

7.  If  entitled  to  damages,  what  amount  should  be  paid  by 
defendants?  A.  To  plaintiff  Ethel  May  Hill  $175. 

Upon  these  answers,  the  County  Court  Judge  directed  judg- 
ment to  be  entered  for  the  plaintiff  Ethel  May  Hill  for  $175  and 
costs. 

The  defendants  appealed. 

May  1.  The  appeal  was  heard  by  Mulock^  C.J.Ex.,  Kelly, 
Masten,  and  Rose,  JJ. 

D.  L.  McCarthy,  K.C.,  for  the  appellants. 

T.  N.  Phelan,  K.C.,  for  the  plaintiff  Ethel  May  Hill,  respondent. 


June  21.  The  judgment  of  the  Court  was  read  by  Masten,  J.  : 
— This  appeal  should,  I think,  be  allowed,  on  the  short  ground  that 
there  would  have  been  no  accident  if  the  defendants’  negligence  (in 
whatever  form  it  may  have  consisted) ) had  not  been  followed  in 
chronological  sequence  by  the  plaintiff’s  act  in  voluntarily  stepping 
off  a moving  train,  and  because  the  plaintiff’s  so  alighting  was  in 
direct  contravention  of  an  absolute  statutory  prohibition,  so  that  she 
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cannot  claim  in  respect  of  the  risks  with  which  her  own  act  was 
attended:  Deggs  v.  Midland  Railway  Co.  (1857),  1 H.  & N.  773, 
782;  Grand  Trunk  Railway  Co.  of  Canada  v.  Barnett,  [1911]  A.C. 
361,  at  p.  369.  The  provisions  of  the  Eailway  Act  relative  to  the 
by-law  creating  the  prohibition  in  question  are  to  be  found  in  the 
Eailway  Act,  E.S.C.  1906,  ch.  37,  secs.  307  to  313^  corresponding 
to  secs.  290  to  297  inclusive  of  the  Eailway  Act  of  1919,  9 & 10 
Geo.  V.  ch.  68.  In  effect  they  empower  the  railway  company, 
among  other  things,  to  pass  by-laws  with  respect  to  the  travelling 
upon,  or  the  using  or  working  of  the  railway  (sec.  307  (/) , now 
290(/)).  Such  by-laws  are  to  be  submitted  to  the  Governor  in 
Council  for  his  sanction  after  report  thereon  by  the  Board  of  Eail- 
way Commissioners,  and  “ such  by-laws,  rules  and  regulations  when 
so  approved  shall  be  binding  upon  and  shall  be  observed  by  all  per- 
sons” (sec.  311,  now  294).  A printed  copy  of  such  by-law,  so 
far  as  it  affects  the  public,  is  to  be  kept  posted  up  in  a conspicuous 
part  of  every  station  so  as  to  give  public  notice  thereof  (sec.  312, 
now  295). 

Pursuant  to  these  provisions,  the  Grand  Trunk  Eailway  Com- 
pany drew  up  by-law  No.  24,  providing  among  other  things  that 
“ no  person  shall  attempt  to  get  upon  or  off  or  stand  upon  the  steps 
or  platform  of  any  car  in  motion;”  and  this  by-law  was  proved 
to  have  been  duly  passed  on  the  13th  July,  1906;  to  have  been 
duly  confirmed  and  sanctioned  by  the  Governor  in  Council  on 
the  12th  October,  1906;  to  have  been  in  force  at  the  time  when 
the  accident  in  question  occurred ; and  to  have  been  duly  posted  up 
in  the  station  where  the  plaintiff  boarded  the  train.  The  by-law 
so  passed  and  confirmed  has  the  like  effect  as  if  enacted  in  the  Act 
itself:  Sherlock  v.  Grand  Trunk  Railway  Co.  (1921),  62  Can. 
S.C.E.  328. 

Mr.  Phelan  argues  that,  if  the  by-law  was  not  observed,  then  the 
statutes  and  by-law  failed  to  put  the  defendants  in  any  higher  posi- 
tion than  at  common  law ; that  they  merely  prescribe  a rule  of  con- 
duct, under  which  passengers  must  act  reasonably,  and  he  points  out 
that  the  jury,  in  finding  that  there  was  no  contributory  negligence, 
in  effect  say  that  the  plaintiff  did  act  reasonably.  Also  he  suggests 
that  there  may  be  cases  where  it  is  impossible  to  obey  the  by-law 
because  the  train  might  start  while  a passenger  was  in  the  very  act 
of  alighting,  and,  if  the  by-law  is  absolute,  the  passenger  would  have 
no  cause  of  action  because  he  continued  to  alight ; that  this  amounts 
to  a reductio  ad  absurdum,  and  demonstrates  that  the  prohibition  is 
not  absolute,  but  that  the  real  question  is  whether  the  plaintiff  acted 
reasonably  in  alighting  under  all  the  circumstances ; in  other  words, 
34 — 52  o.L.R. 
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was  she  guilty  of  contributory  negligence  as  at  common  law  ? which 
question  the  jury  have  answered  in  her  favour. 

I am  unable  to  agree  with  this  argument,  for  I think  that  the 
question  is  not  one  of  contributory  negligence  at  all,  but  rather  of 
the  contravention  by  the  plaintiff  of  an  absolute  statutory  prohibi- 
tion, which  precludes  her  from  asserting  a claim  arising  out  of  the 
risks  with  which  her  act  was  attended.  To  adopt  the  language  of 
Viscount  Cave  in  Bourton  v.  Beauchamp,  [1920]  A.C.  1001,  the 
plaintiff  in  stepping  off  a moving  train  was  not  doing  a permitted 
act  carelessly  or  imprudently.  She  was  doing  an  act  which  she  was 
prohibited  from  doing  by  a statutory  provision  which  attached  to 
her  as  a traveller  on  the  Grand  Trunk  Railway.  To  answer  Mr. 
Phelan’s  argument : if  she  intentionally  alights  from  the  train  know- 
ing it  to  be  moving,  she  contravenes  the  statutory  by-law,  while  on 
the  other  hand  if,  while  she  is  in  the  act  of  stepping  down  from  a 
stationary  coach,  the  train  starts,  she  does  not  intend  to  alight  from 
a moving  train,  and  she  does  not  contravene  the  provision  in  ques- 
tion; but  in  neither  case  is  it  a question  as  to  what  would  be  the 
conduct  of  a reasonable  person  in  all  the  circumstances ; it  is  rather 
a question  whether  she  obeys  or  disobeys  the  prohibition  against 
alighting  from  a moving  train. 

This  principle  has  been  frequently  applied  in  cases  arising 
between  an  employee  and  a railway  company,  and  it  has  been  uni- 
formly held  that  where  the  accident  was  due  to  the  employee’s  dis- 
regard of  a rule  of  the  railway  company  he  cannot  recover.  Harris 
V.  London  Street  Railway  Co.  (1907),  39  Can.  S.C.R.  398,  Bist  v. 
London  and  South  Western  Railway  Co.,  [1907]  A.C.  209,  Deyo  v. 
Kingston  and  Penihrohe  Railway  Co.  (1904),  8 O.L.R.  588,  and 
Mercantile  Trust  Co.  v.  Canada  Steel  Co.  (1912),  3 O.W.N.  980, 
afford  illustrations  of  the  application  of  this  rule.  This  principle 
appears  to  me  to  apply  with  added  force  to  the  situation  here  under 
consideration. 


As  I have  already  pointed  out,  the  by-law  has  all  the  force  of  a 
statute ; it  applies  to  every  person  travelling  upon  or  using  the  rail- 
way, and  no  words  of  mine  can  add  strength  to  the  phraseology  of 
the  by-law  itself : No  person  shall  attempt  to  get  . . . off  . . . 

the  steps  or  platform  of  any  car  in  motion.” 

I am  of  opinion  that  the  trial  Judge  should  have  withdrawn  the 
case  from  the  jury,  and  should  have  dismissed  the  action.  I would, 
therefore,  allow  the  appeal  and  direct  the  judgment  which  ought  to 
have  been  entered  below  to  be  now  entered,  with  costs  of  this,  appeal 
and  in  the  County  Court. 

Appeal  allowed. 
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[APPELLATE  DIVISION.] 

Scott  v.  Philp. 

Negligence — Motor  Vehicle  Left  Standing  in  Street — Neglect  of  Owner 
to  Put  on  Emergency  Brahe — Vehicle  Set  in  Motion  hy  Child  Climb- 
ing upon  it — Injury  to  Building — Liability  of  Owner  of  Vehicle — 
Reasonable  Anticipation  of  Intervention  of  another  Agency — Evi- 
dence— Motor  Vehicles  Act,  sec.  23 — Application  of — Satisfaction  of 
Onus  Imposed  by. 

The  defendant  left  his  motor  car  standing  in  a city  street;  he  turned 
the  wheel  of  it  toward  the  kerb,  but  did  not  put  on  the  emergency 
brake.  In  his  absence,  a boy  of  9 years  got  on  the  car,  with  the 
result  that  by  his  action  it  was  put  in  motion,  went  rapidly  down  an 
incline  and  against  the  verandah  of  the  plaintiff's  house,  causing 
considerable  damage.  There  was  evidence  from  which  it  might  be 
found  that  a boy  of  9 could  not  release  the  emergency  brake  if  set; 
and  it  was  beyond  doubt  that  the  accident  would  not  have  happened 
if  the  boy  had  not  by  his  act  set  the  car  in  motion: — 

Held  (Magee  and  Ferguson,  JJ.A.,  dissenting),  that  there  was  no  evi- 
dence to  warrant  the  conclusion  that  the  defendant,  as  a reasonable 
man,  ought  to  have  anticipated  such  an  act  as  the  boy  did;  and  that 
negligence  on  the  part  of  the  defendant  was  not  established. 

If  sec.  23  of  the  Motor  Vehicles  applied  (which  was'  doubted),  the  de- 
fendant had  satisfied  the  onus  cast  upon  him  by  that  section. 

Review  of  the  authorities. 

McDowall  V.  Great  Western  Railway  Co.,  [1903]  2 K.B.  331,  and  Ruoff  v. 

Long  d Co.,  [1916]  1 K.B.  148,  specially  referred  to. 

Cooke  V.  Midland  Great  Western  Railway  of  Ireland,  [1909]  A.C.  229, 
distinguished. 

An  appeal  by  the  defendant  from  the  judgment  of  the  County 
Court  of  the  County  of  York  in  favour  of  the  plaintiff. 

May  8 and  9.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaeen,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

T.  N.  Phelan^  K.C.,  for  the  appellant. 

J.  P.  MacGregor,  for  the  plaintiff,  respondent. 

June  2.  Meredith,  C.J.O.  : — This  is  an  appeal  by  the  defend- 
ant from  the  judgment  of  the  County  Court  of  the  County  of  York, 
dated  the  21st  March,  1922,  which  was  directed  to  be  entered  by  his 
Honour  J udge  Denton,  after  the  trial  before  him,  sitting  without  a 
jury,  on  that  day. 

The  action  is  brought  to  recover  damages  caused  to  the  respond- 
ent’s building  by  a motor  car  of  the  appellant  coming  into  collision 
with  it. 

The  appellant  is  a doctor  and  was  visiting  a patient  in  McKay 
avenue,  in  the  city  of  Toronto.  He  drove  to  the  patient’s  house  in 
his  car  and  left  it  standing  in  the  street.  Before  going  into  the 
house,  he  turned  the  wheels  of  it  in  towards  the  kerb,  but  did  not. 
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as  the  learned  Judge  found,  put  on  the  emergency  brake.  While  the 
appellant  was  in  the  house  of  his  patient,  a boy  about  9 years  of  age 
got  on  the  car,  with  the  result  that  by  his  action  it  was  put  in 
motion,  and  went  rapidly  down  an  incline,  at  the  head  of  which  it 
had  been  left  standing,  and  against  the  verandah  of  the  respond- 
ent's house,  damaging  it  considerably. 

There  was  evidence  from  which  it  might  be  found  that  a boy  of 
9 years  old  could  not  release  the  emergency  brake  if  it  were  set. 

I have  no  doubt  that  upon  the  findings  of  fact  of  the  learned 
Judge  the  appellant  would  have  been  liable  for  injuries  caused  by 
the  car  being  set  in  motion  if  the  putting  it  in  motion  was  not  due 
to  the  interposition  of  independent  responsible  human  action. 

It  is  beyond  doubt  that  the  accident  would  not  have  happened  if 
the  boy  had  not  by  his  act  set  the  car  in  motion. 

The  law  applicable  to  such  a case  as  this  was  discussed  in 
McDowall  v.  Great  Wesftern  Railway  Co.,  [1903]  2 K.B.  331,  and 
in  Ruoff  V.  Long  & Co.,'  [1916]  1 K.B.  148,  which  were  relied  on  by 
the  appellant  as  conclusive  in  his  favour. 

In  the  former  case  the  defendants’  servants  'had  shunted  some 
railway  trucks  and  a van  on  to  a siding,  which  was  on  an  incline, 
running  down  to  a level  crossing  over  a highway.  The  siding  had  a 
catch-point  which  would  have  prevented  the  trucks,  if  not  loose, 
from  running  down  the  incline,  but  for  the  convenience  of  their 
shunting  operations  the  defendants’  servants  did  not  place  them 
beyond  the  catch-point,  but  screwed  down  their  brakes  and  left 
them  in  a position  in  which  they  could  not  have  caused  any  damage 
if  not  interfered  with.  Some  boys  trespassing  on  the  siding  un- 
coupled the  van  from  the  trucks  and  released  its  brake  so  that  it 
ran  down  the  incline  and  injured  the  plaintiff,  who  was  lawfully 
passing  along  the  highway  over  the  crossing.  The  defendants  were 
aware  that  boys  were  in  the  habit  of  trespassing  bn  the  siding  and 
meddling  with  the  trucks  placed  upon  it.  The  case  was  tried 
before  Kennedy,  J.,  with  a jury.  The  jury  found:  (1)  that  the 
van  was  in  a safe  position  as  and  when  left  by  the  defendants  unless 
interfered  with  afterwards;  (2)  that  the  accident  would  not  have 
happened  if  the  van  had  not  been  interfered  with;  (3)  that  the 
interference  was  the  act  of  trespassers  who  acted  negligently;  (4) 
that  the  danger  of  interference  causing  injury  was  known  to  and 
could  have  been  guarded  against  by  the  exercise  of  reasonable  care 
on  the  part  of  the  defendants;  (5)  that  the  negligence  in  not  plac- 
ing the  van  beyond  the  catch-point  was  the  effective  cause  of  the 
accident.  Upon  these  findings  the  trial  Judge  gave  judgment  for 
the  plaintiff  ([1902]  1 K.B.  618),  but  his  judgment  vi^as  reversed 
by  the  Court  of  Appeal,  which  held  that  there  was  no  evidence  to 


lil] 


ONTARIO  LAW  REPORTS. 


515 


support  the  4th  and  5th  findings.  In  dealing  with  the  4th  finding, 
Vaughan 'Williams,  L.J.,  said  ([1903]  2 K.B.  at  p.  336)  : — 

It  is  quite  true  that  the  hoys  had  been  in  the  habit  of  breaking 
into  the  vans  or  trucks  standing  on  this  part  of  the  line  and  steal- 
ing apples  and  doing  one  thing  and  another;  but  although  it  is 
said  the  boys  had  been  doing  this  for  years,  there  is  no  evidence 
that  they  ever  loosed  a van  or  vehicle  during  all  that  time;  and 
therefore  it  seems  to  me  there  is  nothing  in  the  past  history  of  the 
conduct  of  those  boys,  as  regards  vehicles  left  on  the  rails  at  this 
point,  to  lead  one  to  anticipate  that  they  would  go  and  uncouple  a 
vehicle  and  let  it  down  the  incline  as  they  did  in  the  present 
instance.^^ 

The  Lord  Justice  (p.  337)  stated  the  law  to  be  that  in 
every  case  in  which  the  circumstances  are  such  that  any  one  of 
common  sense  having  the  custody  of  or  control  over  a particular 
thing  would  recognise  the  danger  of  that  happening  which  would 
be  likely  to  injure  others,  it  is  the  duty  of  the  person  having  such 
custody  or  control  to  take  reasonable  care  to  avoid  such  injury;” 
and,  after  stating  that  there  was  nothing  in  the  circumstances  of 
the  case  which  would  induce  an  ordinary  person  of  common  sense 
and  care  to  do  anything  more  than  the  railway  company  did,  he 
concluded  his  observations  by  saying  that,  assuming  neglect  on  the 
part  of  the  company,  its  neglect  was  not  the  effective  cause  of  the 
accident. 

The  view  of  Romer,  L. J.,  was  that  there  was  nothing  in  the  evi- 
dence upon  which  the  jury  could  reasonably  find  that  the  railway 
company  ought,  under  the  circumstances  in  which  they  left  this 
train,  reasonably  to  have  anticipated  that  the  boys  would  do  or 
might  have  done  what  they  in  fact  did,  or  that  there  was  at  the 
time,  known  to  the  company,  any  such  risk  of  the  particular  acts 
of  the  boys  which  caused  the  accident  as  called  upon  the  railway 
company  to  take  further  precautions  against  those  particular  acts  ” 
(pp.  388,  389). 

Stirling,  L.J.,  was  also  of  opinion  that  there  was  nothing  in 
the  evidence  to  justify  the  inference  that  the  company  ought  to 
have  reasonably  anticipated  any  such  act  as  was  actually  done  by 
the  boys  or  the  result  which  came  from  it. 

The  latest  reported  English  case  which  I have  seen  is  Ruojf  v. 
Long  & Co.,  [1916]  1 K.B.  148.  In  that  case  the  defendant 
left  his  steam  lorry  unattended  in  a highway.  In  order  to  start 
it  it  was  necessary  to  withdraw  a hand-pin  from  the  gear-lever, 
and  then  to  move  that  and  two  other  levers.  Two  soldiers,  seeing 
the  lorry,  mounted  it.  One  tried  but  failed  to  set  it  in  motion. 
The  other  succeded  in  starting  it  backwards  so  that  it  ran  into  the 
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plaintiff shop  and  did  damage  for  which  the  action  was  brought. 
It  was  held  that  in  the  circumstances  there  was  no  evidence  of 
negligence  in  leaving  the  lorry  unattended,  and  that,  assuming 
that  there  was  negligence,  there  was  no  evidence  that  it  caused  the 
damage.  The  law  was  stated  to  be  that  a person  lawfully  leaving 
his  property  unattended  in  a highway  must  take  reasonable  means 
to  prevent  such  mischief  as  he  ought  to  contemplate  as  likely  to 
arise  from  his  user  of  the  highway,  but  he  is  not  liable  for  damage 
caused  by  his  property  through  such  interference  of  third  parties 
as  he  is  not  bound  to  anticipate. 

In  the  course  of  his  judgment  Avory,  J.,  said  (p.  152)  : — 

This  is  not  the  case  of  a horse  left  unattended  in  the  street 
which  may  start  of  its  own  accord,  and  which,  however  quiet,  may 
yet  be  startled  by  a sudden  noise  or  other  cause  accidental  or  inten- 
tional. It  is  impossible  to  say  that  those  who  leave  standing 
unattended  in  a road  a machine  which  will  not  move  unless  some 
person  intentionally  puts  it  in  motion  are  primd  facie  guilty  of 
negligence.’^ 

His  view  was  that,  assuming  negligence,  although  the  accident 
would  not  have  happened  but  for  the  intervention  of  a third  per- 
son, the  negligence  is  none  the  less  the  proximate  or  effective  cause 
of  the  damage  if  the  negligent  person  ought,  as  a reasonable  man, 
to  have  anticipated  the  intervention. 

In  Latham  v.  R.  Johnson  & Nephew  Limited,  [1913]  1 K.  B. 
398,  413,  Hamilton,  L.J.^  after  referring  to  Scott  v.  Shepherd 
(1773),  3 Wils.  403,  said:— 

‘^  Children  acting  in  the  wantonness  of  infancy  and  adults 
acting  on  the  impulse  of  personal  peril  may  be  and  often  are  only 
links  in  a chain  of  causatives  extending  from  such  initial  negligence 
to  the  subsequent  injury.  No  doubt  each  intervener  is  a causa  sine 
qua  non,  but  unless  the  intervention  is  a fresh,  independent  cause, 
the  person  guilty  of  the  original  negligence  will  still  be  the  effective 
cause,  if  he  ought  reasonably  to  have  anticipated  such  interventions 
and  to  have  foreseen  that  if  they  occurred  the  result  would  be  that 
his  negligence  would  lead  to  mischief.” 

Eeference  may  also  be  made  to  what  was  said  by  Lord  Dunedin 
in  Dominion  Natural  Gas  Co.  Limited  v.  Collins,  [1909]  A.C.  640, 
646,  647.  After  dealing  with  cases  of  dangerous  articles  such  as 
firearms,  poisons,  and  explosives,  he  said: — . 

On  the  other  hand^  if  the  proximate  cause  of  the  accident  is 
not  the  negligence  of  the  defendant,  but  the  conscious  act  of 
another  volition,  then  he  will  not  be  liable.  For  against  such 
conscious  act  of  volition  no  precaution  can  really  avail.” 


LII.] 


ONTARIO  LAW  REPORTS. 


Sir 


In  In  re  Polemis  and  Furness  Withy  & Co.,  [1921]  3 K.  B.  560, 
there  was  no  intervening  act  of  a third  person.  The  facts  were 
that  a ship  was  lost  by  fire,  that  the  fire  arose  from  a spark  igniting 
the  petrol  vapour  in  the  hold,  and  that  the  spark  was  caused  by  a 
falling  board  coming  into  contact  with  some  substance  in  the  hold. 
The  fall  of  the  board  was  caused  by  the  negligence  of  the  charterers’ 
servants,  and  what  was  decided  was  that  the  charterers  were  liable 
for  all  the  direct  consequences  of  the  negligent  act,  even  though 
those  consequences  could  not  reasonably  have  been  anticipated.  The 
point  is  succinctly  and  clearly  put  by  Warrington,  L.J.,  at  p.  574, 
where  he  says : — 

The  result  may  be  summarised  as  follows : The  presence  or 

absence  of  reasonable  anticipation  of  damage  determines  the  legal 
quality  of  the  act  as  negligent  or  innocent.  If  it  be  thus  deter- 
mined to  be  negligent,  then  the  question  whether  particular  dam- 
ages are  recoverable  depends  only  on  the  answer  to  the  question 
whether  they  are  the  direct  consequence  of  the  act.” 

There  was  nothing  decided  that  is  contrary  to  the  view  expressed 
in  the  other  cases  to  which  I have  referred,  where  there  intervenes 
between  the  negligent  act  and  the  injury  the  conscious  act  of 
another  volition. 

I do  not  question  the  accuracy  of  the  proposition  that,  when 
once  negligence  is  proved,  the  person  guilty  of  it  is  answerable  for 
the  direct  consequences  of  it,  whether  or  not  he  ought,  as  a reasonable 
man,  to  have  anticipated  the  happening  of  them;  but,  where  the 
injury  is  caused  by  the  conscious  act  of  another  volition,  that  prin- 
ciple of  law  does  not  apply,  and  it  becomes  necessary  to  inquire 
whether  or  not  that  intervention  ought  reasonably  to  have  been 
anticipated.  That  consideration  is,  however,  unimportant  in  the 
case  at  bar  because,  in  order  to  prove  negligence,  a finding  that 
the  appellant,  as  a reasonable  man,  ought  to  have  anticipated  the 
happening  of  the  event  which  put  the  car  in  motion  is  necessary, 
and  if  that  is  not  found  the  respondent’s  case  fails. 

It  is  argued  that  the  appellant  was  negligent  because  he  did  not 
put  on  the  brake.  If  he  had  done  that,  it  is  said,  the  boy’s  act 
would  not  have  caused  the  car  to  move,  but  does  not  that  prove  too 
much,  because,  if  an  adult  had  put  the  car  in  motion  by  unloosing 
the  brake,  it  would,  according  to  the  argument  of  the  respondent’s 
counsel,  still  be  negligence  because  the  appellant  failed  to  take  some 
other  precaution  which  would  have  made  impossible  what  the  adult 
had  done? 

It  may  be  that,  if  the  car  had  been  set  in  motion  by  its  own 
vibration  or  something  else  in  the  m.ovement  of  traffic,  on  the  find- 
ing of  the  trial  Judge  the  appellant  would  be  liable  for  the  damage 
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done  by  the  car;  but,  if  the  proper  conclusion  on  the  evidence  is 
that  it  is  not  established  that  the  appellant  ought,  as  a reasonable 
man,  to  have  anticipated  what  the  boy  did,  the  omission  to  set  the 
brake  is  an  unimportant  circumstance. 

There  was  no  evidence  that  children  had  ever  set  a car  in  motion. 
The  furthest  the  evidence  went  was  the  admission  by  the  appellant 
that  he  had  seen  children  jump  up  and  down  on  a motor  car,  and 
had  also  seen  them  pretend  to  drive  a car,  sit  in  the  driver’s  seat  and 
play  with  the  wheel,  but  he  also  testified  that  he  had  never  known  a 
child  to  start  a car,  and,  as  I understand  his  testimony,  his  know- 
ledge of  children  playing  with  the  wheel  was  acquired  since  the 
accident  happened. 

I am  of  opinion  that  there  was  no  evidence  to  warrant  the  con- 
clusion that  the  appellant  ought,  as  a reasonable  man,  to  have 
anticipated  that  which  the  boy  did,  and  that  negligence  on  his  part 
was  not  established. 

The  view  of  the  trial  Judge  was  that  sec.  23  of  the  Motor 
Vehicles  Act  was  applicable,  and  that  the  appellant  had  not  satisfied 
the  onus  which  the  learned  Judge  thought  the  section  cast  upon 
the  appellant,  although,  apart  from  that  view,  he  was  of  opinion 
that  negligence  was  proved. 

1 doubt  very  much  whether  the  section  applies;  but,  assuming 
it  to  be  applicable,  I am  of  opinion  that  the  appellant  satisfied  it. 

I would  allow  the  appeal  with  costs  and  dismiss  the  action  with 
costs. 


Maclaren,  J.A.  : — In  this  case  I fully  concur  in  the  conclusion 
arrived  at  by  his  Lordship  the  Chief  Justice  and  in  the  reasoning 
which  has  led  him  to  arrive  at  such  conclusion. 

I desire  simply  to  refer  to  some  authorities  and  to  some  portions 
of  the  evidence  which  have  tended  to  strengthen  me  in  the  opinion 
that  the  appeal  should  be  allowed. 

'Counsel  for  the  respondent  laid  special  stress  upon  the  case  of  . 
Cooke  V.  Midland  Great  Western  Railway  of  Ireland,  [1909]  A.C. ’’ 
229,  which  he  contended  was  analogous  to  the  present  case.  There  ^ 
the  railway  company  kept  a turntable  unlocked  on  their  land  close 
to  a public  road ; the  company’s  servants  knew  that  children  were  in 
the  habit  of  trespassing  and  playing  with  the  turntable,  to  which 
they  obtained  easy  access  through  a well-worn  gap  in  a fence  which 
the  railway  company  were  bound  by  statute  to  maintain.  A child 
between  4 and  5 years  old,  playing  with  other  children  on  the 
turntable,  having  been  seriously  injured,  it  was  held  in  the  House 
of  Lords,  reversing  the  decision  of  the  Irish  Court  of  Appeal,  that, 
inasmuch  as  it  was  shewn  that  the  officials  of  the  company  were  well 
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aware  of  the  practice  of  the  children  and  took  no  steps  to  close  the 
gap  or  prevent  the  children  from  playing  with  the  turntable,  there 
was  evidence  for  the  jury  of  actionable  negligence  on  the  part  of  the 
company. 

In  the  present  case  there  is  no  evidence  that  the  appellant  was 
aware  that  there  were  any  children  in  the  neighbourhood,  nor  indeed 
is  there  any  evidence  as  to  where  the  boy  who  caused  the  accident 
came  from;  nor  that  there  was  any  apparent  necessity  for  the 
appellant  to  take  any  further  precautions  than  those  he  did  take. 
He  left  his  car  in  a position  of  apparent  safety,  and  it  does  not 
appear  that  there  was  any  reason  for  his  supposing  that  it  would  be 
interfered  with,  and  I do  not  see  any  ground  on  which  he  can  be 
held  legally  liable.  See  McDowall  v.  Great  Western  Railway  Go., 
[1903]  2 K.B.  331. 
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Hodgins,  J.A.,  also  agreed  with  Meredith,  C.J.O. 

Magee,  J.A. : — The  defendant  having  stopped  his  car  on  what 
may  be  called  a declivity  with  no  other  precaution  against  starting 
than  merely  turning  the  front  wheels  towards  the  kerb  with  one 
wheel  touching  the  kerb,  the  situation  is  in  effect  the  same  as  if,  on 
a level  street,  he  had  left  the  engine  running  and  with  the  movement 
of  the  car  only  stayed  by  the  one  wheel  against  the  kerb  in  the 
same  position.  In  either  case  it  merely  needed  a turn  of  the  wheel 
to  set  the  car  in  motion — with  possibly  fatal  result  to  some  pedes- 
trian, instead  of  the  mere  damage  to  property  which  the  plaintiff 
sustained. 

The  defendant  was  aware  of  the  possibility  of  children  inter- 
fering with  motors;  and,  even  if  no  children  were  in  sight  at  the 
moment,  it  would  be  too  dangerous  to  hold  that  he  had  no  reason  to 
expect  children  to  appear  at  any  time  on  a city  street,  and  that  he 
might  have  left  a much  more  dangerous  appliance  unguarded  for 
the  length  of  time  he  left  the  car  merely  because  of  the  absence  of 
possibility  of  interference  at  the  moment.  I cannot  say  that  the 
learned  trial  Judge  was  wrong  in  considering  that  the  locality 
called  for  greater  care. 

Ferguson:,  J.A. : — Appeal  by  the  defendant  from  a judgment 
of  Denton,  Jun.Co.C.J.,  awarding  the  plaintiff  $200  damages  for 
injury  to  his  property  by  reason  of  the  defendant’s  negligence. 

The  circumstances  out  of  which  the  claim  arises,  as  well  as  the 
conclusions  of  the  learned  trial  Judge,  are  fully  set  forth  in  the 
reasons  for  judgment.  The  portions  of  the  reasons  necessary  to  a 
consideration  of  the  questions  raised  on  the  appeal  read : — 

The  facts  are  that  the  doctor,  the  defendant,  drove  his  car  on 
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this  street,  McKay  avenue,  to  visit  a patient,  on  the  28th  Sep- 
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tember  last,  about  6 p.ni.  The  street  slopes  down  in  the  direction 
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in  which  he  was  going,  the  grade  being,  where  he  stopped,  some- 
where about  4 or  5 per  cent.  He  stopped  his  car  in  front  of  his 
patient^s  house  at  a time  when  the  wheels  were  about  6 inches  from 

Ferguson, 
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1 

the  kerb.  He  then  turned  the  front  wheels  a little  towards  the 
kerb,  and  stopped  the  engine,  did  nothing  more;  did  not  set  his 
brake.  I know  that  has  been  disputed,  but  on  the  evidence  I cannot 
come  to  any  other  conclusion  that  this:  that  the  doctor,  while  his 
practice  always  was  to  set  the  brake,  did  not  do  so  on  this  occasion. 
While  he  was  in  visiting  his  patient,  a little  9-year  old  boy  came 
along,  stepping  up  on  the  running  board  of  the  car,  as  boys  are 
wont  to  do,  reached  over  his  hand  to  the  wheel,  turned  it  a little — 
very  little  was  needed  to  straighten  the  car — and,  the  brake  not 
being  set,  the  car  started  to  go  down  the  hill.  A.s  it  started  to  go. 
the  boy  jumped  off  the  running  board,  and  the  car  proceeded  down 
the  hill  increasing  in  speed,  and  ran  up  against  the  plaintiff’s  house 
and  did  the  damage  complained  of.  The  question  here  is,  whether 
the  doctor  is  liable  for  the  damages  so  occasioned. 

“ I think  this  case  comes  under  sec.  23  of  the  Motor  Vehicles 
Act,  which  casts  upon  the  owner  of  a motor  car  the  onus  of  proof 
that  the  loss  or  damage  did  not  arise  through  the  negligence  or 
improper  conduct  of  himself  and  the  driver.  So  that  the  question 
here  is  whether  the  doctor  has  absolved  himself  from  blame.  The 
authorities  referred  to  decide  that  the  case  turns  on  the  question: 
Had  the  doctor,  in  stopping  his  car  as  he  did,  not  setting  his  brakes 
on  this  grade  and  doing  nothing  more  than  merely  turning  it  into 
the  kerb,  reason  to  anticipate  that  that  might  happen  which  did 
happen  in  this  case  ? 

The  questions  and  answers  of  the  doctor  as  to  his  knowledge 
upon  that  branch  of  the  case  are  as  follows : — 

‘ Q.  Let  us  get  another  kind  of  vibration.  You  have  see^ 
children  playing  on  motor  cars  standing  on  the  side  of  the  road?.^ 
A.  I think  I have.  > 4 

^ Q.  You  have  seen  them  jump  up  and  down  on  it?  A.  Yes, 3 
sir. 

^ Q.  And  that  makes  a great  vibration,  does  it  not?  A.  Some.-? 
^ Q.  And  you  have  seen  children  when  they  pretend  to  drive  a>i 
car — they  would  sit  in  the  driver’s  seat  and  play  with  the  wheel  ? 
A.  Yes,  sir. 

“ ‘ Q.  This  was  all  familiar  knowledge  to  you  when  you  drove  up^ 
your  car  to  stop  at  this  place  on  this  day  ? A.  I have  known  childrenj 
to  get  into  cars,  but  I have  never  known  a child  to  start  a car.  i 

^ Q.  I say  this  knowledge  of  a child’s  method  of  jumping  into 
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a car  and  playing  with  the  wheel  is  knowledge  that  you  had  on  this 
day  when  you  pulled  up  at  this  place?  A.  I have  heard  of  some 
instances — ^yes,  since. 

^ Q.  I am  asking  you  as  to  your  knowledge  of  children’s  con- 
duct? A.  I knew  that  children  got  up  on  running  boards  of  cars 
and  played.  I never  saw  one  in  my  car  before. 

‘ Q.  You  knew  that  it  was  a thing  commonly  done  by  children? 
A.  Well,  I would  not  go  as  far  as  what  you  state.  I know  that  they 
commonly  got  up  on  running  boards.’ 

It  seems  to  me,  when  you  consider  what  a simple  matter  it 
was  for  a child  to  jump  on  the  running  board  of  the  car,  and  by 
reaching  over,  by  a little  turn  of  the  wheel,  start  that  car  going 
down  the  grade,  that  the  doctor  was  negligent  in  leaving  his  car 
without  setting  the  brakes,  negligent  because  he  had,  I think, 
reason  to  anticipate  that  some  child  might  do  just  what  this  child 
did. 

The  point  is  a very  narrow  one,  and  the  cases  cited  by  Mr. 
Phelan  are  very  much  in  point;  but,  apart  altogether  from  sec.  23, 
I would  be  disposed  to  hold  that  under  the  circumstances  the  doctor 
was  negligent.” 

“ Mr.  Phelan : I think  it  is  too  much.  Would  your  Honour  make 
the  finding  that  the  car  was  left  in  a perfectly  safe  place  if  it  had 
not  been  interfered  with? 

^^The  Court:  There  is  evidence  that  it  was  left  by  the  side  of 
the  kerb. 

Mr.  Phelan : Would  you  mind  making  that  finding  that  the 
condition  of  the  car  was  perfectly  safe,  and  that  this  accident  would 
not  have  happened  if  the  boy  had  not  interfered  with  it  ? 

The  -Court:  Well,  in  this  case  it  was  started  by  the  action  of 
the  boy,  there  is  no  doubt  about  that. 

Mr.  Phelan:  Would  you  go  just  a little  bit  further  and  say 
that  the  accident  as  a matter  of  fact  would  not  have  happened  if 
the  boy  had  not  interfered  with  the  car  ? 

“ The  Court : I am  not  prepared  to  say  that  something  else 

might  not  have  caused  it,  but  in  this  case  the  car  was  standing 
there  and  would  have  remained  there,  I suppose,  if  the  boy  had  not 
touched  it.” 

Mr.  Phelan  argued  that  it  was  necessary  to  the  plaintiff’s  success 
that  there  should  be  evidence  on  which  the  Court  could  find  that 
the  defendant  should,  as  a reasonable,  ordinarily  prudent  man,  have 
anticipated  that  a child  might  play  with  the  steering  wheel — and  in 
so  doing  loosen  the  wheels  from  the  kerb,  thereby  leaving  the  car 
free  to  coast  down  the  grade — that  there  is  no  evidence  or  not  suffi- 
cient evidence  to  support  a finding  to  that  effect;  (2)  that,  even 
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if  there  is  evidence  to  support  such  a finding,  the  negligence  found 
was  not  the  proximate  cause  of  the  injury  and  damage  complained 
of. 

The  defendants  evidence  makes  it  clear  that  he  did  not  inten- 
tionally neglect  to  apply  the  brake ; he  thought  he  had  both  applied 
the  brake  and  turned  the  front  wheels  of  the  car  to  the  kerb 
(examination  for  discovery,  pp.  2,  3) ; but  the  trial  Judge  found 
that  the  defendant  had  neglected  the  brake,  and  that  finding  is  not 
now  questioned.  The  defendant  admits  that  he  knew  that  the  dis- 
trict was  thickly  populated,  and  it  was  after  school  hours  (examina- 
tion, p.  5) ; that  children  in  the  street  played  on  and  with  cars 
(evidence,  pp.  71,  72)  ; and  it  is  clearly  established  that  a child 
might  with  little  effort  turn  the  steering  wheel.  Even  if  the 
learned  trial  Judge  could  not  draw  on  his  own  knowledge,  it  seems 
to  me  that  there  was  before  him  ample  evidence  to  support  the  find- 
ing, I think  (the  defendant)  had  reason  to  anticipate  that  some 
child  might  do  just  what  this  child  did.” 

That  brings  me  to  the  question,  was  the  defendant’s  negligence 
a proximate  cause  of  the  injury  complained  of  and  the  damage 
done?  That  seems  to  me  to  turn  on  the  answer  to  the  question, 
was  the  negligence  of  the  defendant  a proximate  cause  of  the  start- 
ing of  the  motor  car?  For  the  injury  and  damage  were  the  direct 
and  natural  result  of  the  starting  and  running  away  of  the  car. 

If  the  damage  to  the  plaintiff’s  property  was  a direct  result  of 
the  negligent  act  of  the  defendant,  he  must,  I think,  be  liable,  even 
though  he  could  not  reasonably  have  anticipated  such  damage. 
For  the  question  whether  the  damage  could  reasonably  have  been 
anticipated  seems  revelant  only  on  the  question  whether  the  leaving 
of  the  car  without  setting  the  brake  was  or  was  not  negligent. 

See  In  re  Polemic  and  Furness  Withy  & Co.,  [1921]  3 K.B. 
560. 

I am  clearly  of  the  opinion  that  the  defendant  should  have 
anticipated  intermeddling  with  the  steering  wheel  of  his  car  by 
children,  and  was  negligent  in  not  making  use  of  the  brake,  and 
that  his  negligence  was  a proximate  cause  of  the  starting  of  the 
car,  and  that  the  injury  to  the  plaintiff’s  property  was  a direct 
result  of  the  defendant’s  negligence. 

I would  dismiss  the  appeal  with  costs. 


Appeal  allowed  (Magee  and  Ferguson,  JJ.A.,  dissenting). 


Lii.]  ONTAEIO  LAW  EEPOETS. 

[APPELLATE  DIVISION.] 

Ee  Mitchell  and  Union  Bank  of  Canada. 

Promissory  Notes  — “ Lien-note  ” Gwen  for  Price  of  Motor  Vehicle  — 
Whether  Negotiable  Instrument — “ Unconditional  Promise  ” — Bills  of 
Exchange  Act,  sec.  176.  ' 

The  first  paragraph  of  a certain  instrument  in  writing  was  in  the  ordin- 
ary form  of  a promissory  note.  By  the  second  paragraph  it  was  indi- 
cated that  the  promise  to  pay  was  given  for  a motor  vehicle  descrihed. 
By  the  third  paragraph  it  was  provided  that  the  title,  ownership,  and 
right  to  possession  of  the  property  for  which  the  note  was  given 
should  remain  at  the  maker’s  own  risk  in  Toronto  until  the  note 
should  he  fully  paid  with  interest,  and  if  default  should  be  mad©  in 
payment,  or  if  the  maker  should  dispose  of  his  landed  property,  or  if 
the  vendors  should  consider  the  note  insecure,  they  should  have  full 
power  to  declare  it  payable  forthwith  and  to  take  possession  of  the 
property  and  hold  it  or  sell  it  and  apply  the  proceeds  in  reducing  the 
amount  unpaid  thereon,  and  should  thereafter  have  the  right  to  pro- 
ceed against  the  maker  and  recover  the  balance.  There  was  no  pro- 
vision that  the  title  and  right  to  possession  of  the  property  should 
remain  in  the  vendors  until  payment: — 

Held  (Meredith,  C.J.O.,  dissenting),  that  this  instrument  was  not  a 
negotiable  promissory  note,  not  being  an  unconditional  promise,  as 
required  by  sec.  176  of  the  Bills  of  Exchange  Act. 

Dominion  Bank  v.  Wiggins  (1894),  21  A.R.  275,  followed. 

Appeal  by  Mitchell,  the  claimant  in  an  interpleader,  from  an 
order  of  Masten,  J.,  noted,  sub  nom.  Re  Stevens  and  Mitchell 
(1922),  21  O.W.N.  331,  declaring  that  the  Union  Bank  of  Canada 
was  entitled  to  receive,  ont  of  the  fnnds  in  dispute  in  the  inter- 
pleader matter,  payment  of  the  amount  due  under  a document  which 
the  bank  alleged  to  be  a promissory  note. 

February  16  and  17.  The  appeal  was  heard  by  Meeedith, 
C.J.O.,  Maclaren^  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

. Fraser  Raney,  for  the  appellant. 

G.  R.  Munnoch,  for  the  bank,  respondent. 

June  22.  Maclaren,  J.A.  : — This  is  an  appeal  by  Mitchell 
from  an  order  made  by  Masten,  J.,  on  the  20th  January,  1922,  by 
which  it  was  declared  that  the  Union  Bank  of  Canada  was  entitled 
to  receive,  out  of  the  fund  in  dispute  in  an  interpleader  matter, 
payment  of  the  amount  due  under  a document  which  the  bank 
alleged  to  be  a promissory  note. 

The  document  in  question  is  set  out  in  full  in  the  judgment  of 
his  Lordship  the  Chief  Justice,  who  holds  that  it  was  a negotiable 
promissory  note,  and  that  the  bank,  as  the  holder  thereof,  is  entitled 
to  be  paid  out  of  the  fund  in  question. 

A glance  at  the  instrument  will  shew  that  the  first  paragraph, 
down  to  the  words  till  paid,”  is  in  form  a complete  promissory 
note. 
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The  second  paragraph,  indicating  that  the  consideration  given 
for  it  was  a McLaughlin  car,  would  not,  in  my  opinion,  interfere 
with  its  negotiability. 

The  last  paragraph,  however,  shews  that  it  was  intended  to  be 
what  is  well  known  as  a lien-note,”  and  the  bank-manager  says  in 
his  examination  that  he  noticed  that  it  was  a lien-note  ” when 
he  took  it.  The  filling  up  of  the  first  blank  in  this  part  of  the 
instrument,  by  writing  the  word  Toronto,”  in  my  opinion  renders 
that  part  of  the  paragraph  utterly  meaningless ; but  the  latter  part, 
which  provides  that  if  the  maker  made  default  in  that  or  any  other 
note  in  favour  of  the  payee,  or  sold,  disposed  of,  or  mortgaged  his 
landed  property,  or  if  the  payee  should  consider  himself  insecure, 
he  might  take  possession  of  the  car  and  sell  it  at  public  or  private 
sale,  in  my  opinion  entirely  prevents  its  being  a negotiable  promis- 
sory note. 

Under  these  provisions,  if  the  vendor,  with  or  without  cause,  or 
from  a mere  whim,  say  on  the  day  after  the  note  was  given,  had 
availed  himself  of  his  right  to  take  possession  of  the  car  and  dis- 
pose of  it,  can  it  be  pretended  that  he  would  have  the  right  to 
compel  the  maker  to  pay  the  amount  of  the  note  ? This  test  would 
shew  that  the  document  in  question  does  not  comply  with  the  re- 
quirements of  the  definition  of  a promissory  note  in  being  an 
unconditional  promise,”  as  required  by  sec.  176  of  the  Bills  of 
Exchange  Act. 

The  leading  case  upon  the  point  in  our  Courts  on  the  subject 
is  Dominion  Bank  v.  iYiggins  (1894),  21  A.E.  275,  where  Mac- 
lennan,  J.A.,  in  giving  his  reasons  for  the  judgment,  says  (p. 
278):— 

It  is  evident  that  even  if  when  the  note  was  signed  possession 
was  given,  the  payees  could  resume  it  at  any  time,  for  any  reason, 
or  for  no  reason ; could  do  so  next  day,  out  of  mere  whim  or  caprice ; 
and  for  anything  contained  in  the  writing,  in  the  way  of  agreement 
by  the  vendors,  they  could  sell  the  property  to  some  one  else,  while 
the  note  was  current,  even  against  the  will  of  the  purchaser  . . . 
If  that  is  the  effect  of  the  instrument  as  we  find  it,  the  payment  is  a 
conditional  payment,  and  the  instrument  is  not  a negotiable  promis- 
sory note,  nor  indeed  a promissory  note  at  all.” 

The  same  conclusion  as  to  these  lien-notes  not  being  negotiable 
promissory  notes,  under  our  Bills  of  Exchange  Act,  has  also  been 
arrived  at  in  the  Courts  of  several  of  the  other  Provinces:  see 
Prescott  V.  Harland  (1897),  34  N’.B.  291;  Massey-Harris  Co.  v. 
Crandell  (1897),  33  U.L.J.  367  (U.B.) ; International  Harvester 
Co.  of  Canada  v.  Maxwell  (1914),  15  D.L.E.  657  (Alberta) 
Bank  of  Hamilton  v.  Gillies  (1899),  12  Man.  495;  Greenwood  v. 
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Kirhy  (1914),  24  Man.  532;  Imperial  Bank  v.  Georges  (1909),  2 
Alta.  386;  Douglas  Brothers  Limited  v.  Auten  and  Schultz  (1913), 
12  D.L.R.  196  (Alberta). 

I am  of  opinion  that  the  appeal  should  be  allowed  and  the  judg- 
ment reversed. 

Magee,  Hodgins,  and  Feeguson,  JJ.A.,  agreed  with  Mac- 
LAKEN,  J.A. 

Meredith,  C.J.O.  : — This  is  an  appeal  by  the  claimant  from  the 
order  of  Masten,  J.,  dated  the  20th  January,  1922,  which  in  effect 
determined  that  the  respondent  is  entitled  to  be  paid,  out  of  a fund 
mentioned  in  the  order,  the  amount  of  what  the  respondent  alleges 
and  the  learned  Judge  found  to  be  a promissory  note,  of  which  the 
respondent  was  the  holder. 

The  document  is  in  the  following  form : — 
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$800.  Toronto,  Sept.  24,  1921. 

On  or  before  the  4th  day  of  October,  1921,  for  value  received, 
I promise  to  pay  to  J.  D.  Ryan  or  order  the  sum  of  eight  hundred 
dollars,  at  Toronto,  with  interest  at  7 per  cent,  per  annum  till  due, 
and  10  per  cent,  per  annum  after  due  till  paid. 

Given  for  McLaughlin  car.  License  No.  73-344.  Engine  No. 
82462.  Serial  No.  26295.  Balance  of  payment  $1,250. 

The  title,  ownership,  and  right  to  the  possession  of  the  pro- 
perty for  which  this  note  is  given  shall  remain  at  my  own  risk  in 
Toronto  (sic)  until  this  note,  or  any  renewal  thereof,  is  fully  paid 
with  interest,  and  if  I make  default  in  payment  of  this  or  any  other 
note  in  their  favour,  or  should  I sell,  or  dispose  of,  or  mortgage  my 
landed  property,  or  if  the  vendors  should  consider  this  note  insecure, 
they  have  full  power  to  declare  this  and  all  other  notes  made  by 
me  in  their  favour  due  and  payable  forthwith,  and  they  may  take 
possession  of  the  property  and  hold  it  until  this  note  is  paid,  or  sell 
the  said  property  at  public  or  private  sale ; the  proceeds  thereof  to 
be  applied  in  reducing  the  amount  unpaid  thereon,  and  the  holders 
hereof,  notwithstanding  such  taking  possession  or  sale,  shall  have 
thereafter  the  right  to  proceed  against  me  and  recover,  and  I hereby 
agree  to  pay  the  balance  then  found  to  be  due  thereon. 

Witness : 

J.  T.  Valiant.  F.  Stevens, 

2 Moscow  Avenue, 

Toronto.’’ 

I agree  with  my  brother  Masten  that  this  instrument  is  a 
promissory  note.  Dominion  Bank  v.  Wiggins,  21  A.R.  275,  is 
clearly  distinguishable.  It  was  because  the  instrument  in  question 
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in  that  case  contained  a provision  that  the  title  and  right  to  the 
possession  of  the  property  for  which  this  note  is  given  shall  remain 
in  Haggart  Brothers  Manufacturing  Company  until  this  note  is 
paid,”  that  it  was  held  that  the  payment  was  a conditional  payment. 
No  similar  provision  is  to  be  found  in  the  instrument  in  question 
here ; and  it  is  plain,  I think,  that  the  provision  for  accelerating  the 
time  of  payment  does  not  take  from  the  instrument  the  character  of 
a promissory  note  or  prevent  it  from  being  that  which  the  Bills  of 
Exchange  Act  requires  to  constitute  a promissory  note. 

In  the  case  referred  to,  the  instrument  contained  a provision 
that,  if  the  signer  of  it  should  sell  or  leave  the  land  he  then  occu- 
pied, or  make  preparations  to  leave  the  Province,  or  if  the  note 
should  not  be  paid  within  one  month  after  maturity,  it  and  all 
other  notes  given  by  him  to  Haggart  Brothers  Manufacturing  Com- 
pany should  at  once  become  due  and  payable.  This  provision,  it 
was  held,  did  not  make  the  payment  conditional  or  deprive  the 
instrument  of  the  character  of  a promissory  note  (p.  277). 

I also  agree  with  my  brother  Masten  that  sec.  17(3)  and  sec. 
176(3)  of  the  Bills  of  Exchange  Act  prevent  what  appears  at  the 
foot  of  the  instrument  from  rendering  the  promise  conditional  or 
being  treated  as  invalid. 

I would  dismiss  the  appeal  with  costs. 

Appeal  alloived  (Meredith,  C.J.O.,  dissenting). 


[APPELLATE  DIVISION.] 

Ee!X  V.  SZYNKORTJK. 

Ontario  Temperance  Act — Appeal  from  Magistrate's  Conviction — Deposit 
of  Security  for  Costs — Time  for — Sec.  92,  suJ)secs.  1,  2,  4,  and  11,  of 
Act,  as  Enacted  by  11  Geo.  V.  ch.  73,  sec.  6. 

Upon  an  appeal  to  a County  or  District  Court  Judge  from  a magistrate's 
conviction  under  the  Ontario  Temperance  Act,  the  security  for  costs 
required  by  subsec.  4 of  sec.  92  of  the  Act  (as  enacted  by  the  amend- 
ing Act  of  1921,  11  Geo.  V.  ch.73,  sec.  6)  must  be  deposited  within  the 
time  limited  by  subsec.  1. 

An  appeal  by  the  defendant  from  an  order  of  the  Judge  of  the 
District  Court  of  the  District  of  Temiskaming. 

June  5.  The  appeal  was  heard  by  Meredith,  C.J.O.,  Mac- 
TAREN  and  Magee,  JJ.A.,  Masten,  J.,  and  Ferguson,  J.A. 

M.  J.  O'Connor,  K.C.,  for  the  appellant. 

F.  P.  Brennan,  for  the  Attorney-General. 
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June  22.  The  judgment  of  the  'Court  was  read  by  Ferguson, 
J.A. : — Appeal  by  the  defendant  from  a judgment  of  Hartman, 
Judge  of  the  District  .Court  of  the  District  of  Temiskaming,  dated 
the  27th  January,  1922,  quashing  an  appeal  from  a magistrate’s 
conviction  for  an  offence  against  sec.  40  of  the  Ontario  Temperance 
Act.  The  appeal  to  the  learned  District  Court  Judge  was  taken 
under  sec.  92  of  the  Act,  and  the  appeal  to  this  Court  is  under  sec. 
95. 

Sections  92,  93,  94,  and  95  of  the  original  Act,  6 Geo.  V.  ch.  50, 
were  repealed  by  sec.  6 of  the  Ontario  Temperance  Amendment 
Act,  1921,  11  Geo.  V.  ch.  73,  and  new  sections  substituted.  The 
new  sections  are  those  referred  to  here. 

Subsections  1,  2,  and  4 of  sec.  92  read  as  follows: — 

92. — (1)  Any  person  convicted  under  this  Act  may,  subject  to 
the  provisions  hereinafter  mentioned,  appeal  from  the  conviction 
to  the  Judge  of  the  County  or  District  Court  of  the  county  or  dis- 
trict in  which  the  conviction  or  order  is  made,  sitting  in  chambers 
without  a jury,  if  a notice  of  such  appeal  is  given  to  the  prosecutor 
or  complainant  and  to  the  convicting  magistrate  within  10  days  of 
such  conviction. 

(2)  There  shall  be  delivered  to  the  convicting  magistrate, 
with  such  notice  of  appeal,  an  affidavit  of  the  person  convicted 
complying  with  the  requirements  set  out  in  section  94  hereof.” 

“ (4)  In  case  the  appellant  has  paid  the  fine  and  costs  imposed 
upon  him  by  the  convicting  magistrate  he  may,  subject  to  the 
conditions  set  out  in  subsections  1 and  2 hereof  and  the  deposit  of 
$100.  with  the  magistrate  to  answer  the  respondent’s  costs,  appeal 
against  such  conviction  to  the  Judge  having  jurisdiction  in  the 
matter  who  shall  hear  and  determine  such  appeal  as  provided  in 
subsections  11  and  12  hereof.” 

The  appellant  gave  notice  of  appeal  within  the  time  required 
by  subsec.  1,  but  did  not,  before  serving  notice  of  appeal,  or 
within  the  10  days  allowed  for  notice  of  appeal,  deposit  $100  as 
security  for  the  respondent’s  costs. 

The  learned  District  Court  Judge  was  of  the  opinion  that  the 
deposit  of  $100  was  a necessary  prerequisite  to  the  institution  of  the 
appeal. 

The  appellant  contends  that  the  Act  does  not  require  a deposit 
of  the  security  until  the  hearing  of  the  appeal.  See  subsec.  11  of 
sec.  92,  which  is  as  follows : Within  15  days  from  the  service  of  the 

notice  of  appeal  the  Judge  shall  grant  a summons  calling  upon 
all  parties  to  attend  before  him  at  his  chambers  on  the  day  and 
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hour  named  therein  when  the  hearing  of  the  appeal  will  be  pro- 
ceeded with."” 

I am  of  opinion  that  the  learned  trial  Judge  correctly  inter- 
preted the  words  of  the  statute,  and  that  the  Act  requires  that  the 
security  for  costs  shall  be  deposited  within  the  time  limited  for 
giving  notice  of  appeal;  and  that  the  appeal  should  be  dismissed 
with  costs. 

Appeal  dismissed. 


[MIDDLETON,  J.] 

Alexander  Brown  Milling  Co.  v.  Canadian  Pacific  Railway 

Co. 


Railway — Registration  of  Plans  Shewing  Lands  Required  for  Viaduct — 
Order  of  Dominion  Railway  Board  Authorising  Expropriation — 
Notice  of  Expropriation  not  Served  and  Works  not  Proceeded  with 
— Uncertain  Position  of  Landowner — Land  Rendered  Useless  and 
Unsaleable — Action  for  Damages  Brought  against  Railway  Com- 
pany— No  Cause  of  Action  at  Common  Law — Dominion  Railway  Act, 
1919,  sec.  Ill,  subsecs.  1,  2,  S — Non-retroactivity  of  subsec.  3 — Dam- 
ages— Remoteness — Remedy  under  subsec.  2 — Application  to  Board. 


In  1906,  the  plaintiffs  obtained  a lease  for  21  years,  with  right  of  re- 
newal, of  land  upon  the  water-front  of  the  city  of  Toronto.  In  1909, 
an  order  was  made  by  the  Dominion  Railway  Board  for  the  construc- 
tion by  the  railway  companies,  the  defendants,  of  a viaduct  along  the 
city-'front.  In  March,  1914,  an  order  was  made  by  the  Board  authoris- 
ing the  expropriation  of  lands,  including  those  leased  to  the  plaintiffs, 
for  the  purposes  of  the  viaduct.  Plans  were  registered,  but  no  notice 
of  expropriation  was  served,  the  works  were  not  carried  out,  and  the 
plaintiffs’  land  and  buildings,  in  which  they  carried  on  a milling 
business,  remained  in  their  possession.  In  1922,  the  time  for  con- 
structing the  viaduct  having  been  from  time  to  time  extended,  it 
seemed  probable  that  nothing  would  be  done  for  a long  time,  if  ever. 
The  plaintiffs  sued  for  damages  for  injury  done  to  them  by  rendering 
their  land  and  buildings  useless  and  unsaleable:  — 

Held,  that  the  plaintiffs  had  no  right  of  action  at  common  law  although 
they  had  an  undoubted  grievance. 

And  held,  that  subsec.  3 of  sec.  171  of  the  Railway  Act,  1919,  9 & 10  Geo. 
V.  ch.  68  (that  subsection  having  been  first  enacted  by  that  Act),  was 
not  retroactive  and  had  no  application  to  the  situation  developed  in 
this  case:  the  construction  of  the  works  had  been  authorised  many 
years  before  it  was  passed  without  any  time-limit  having  been 
applied. 

Qucere,  whether,  even  if  subsec.  3 were  applicable,  the  damages  alleged 
were  not  too  remote,  and  whether  in  fact  they  were  the  result  of  the 
action  of  the  defendants  or  of  the  Board. 

The  plaintiffs  were  not  left  without  remedy:  they  could  apply  to  the, 
Board  under  subsec.  2 of  sec,  171. 


Action  against  the  Canadian  Pacific  Railway  Company,  the 
Grand  Trunk  Railway  Company  of  Canada,  and  the  Toronto 
Terminals  Company,  for  damages  for  injury  done  to  the  plaintiff 
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company  by  rendering  their  leasehold  interest  in  land  useless  and  Middleton,  J. 
unsaleable.  1922. 


June  19.  The  action  was  tried  by  Middleton,  J.,  without  a 
jury,  at  a Toronto  sittings.  Milling  Co. 

C.  W.  Livingston,  for  the  plaintiff  company.  Canadian 

W.  N.  Tilley,  K.C.,  for  all  the  defendants.  Pacific 

Angus  MacMurcliy,  K.C.,  for  the  Canadian  Pacific  Eailway 


Company. 

If.  C.  Chisholm,  K.C.,  for  the  Grand  Trunk  Eailway  Company. 
J.  Q.  Maunsell,  for  the  Toronto  Terminals  Company. 


June  22.  Middleton,  J. : — The  plaintiffs  own  a leasehold  in- 
terest in  land  in  the  city  of  Toronto,  part  of  which  will  be  taken  for 
the  construction  of  the  viaduct  upon  the  southern  frontage  of  the 
city  if  that  work  is  proceeded  with  in  accordance  with  the  plans  now 
in  existence.  Plans  shewing  that  all  their  land  will  be  taken  for  the 
purpose  of  the  work  contemplated  have  been  registered  for  many 
years,  but  the  work  has  not  been  so  far  undertaken,  or  commenced, 
nor  have  proceedings  been  taken  for  expropriation  of  these  lands. 
In  the  meantime  the  plaintiffs  have  found  that  their  land  has  been 
to  a large  extent  rendered  useless  and  unsaleable  by  the  fact  that  it 
may  ultimately  be  taken  by  expropriation  proceedings.  More  in 
detail  the  facts  are  as  follows : — 

On  the  30th  January,  1906,  the  Municipal  Corporation  of  the 
City  of  Toronto,  at  that  time  the  owners  in  fee  simple  of  the  lands 
in  question,  leased  them  to  the  plaintiffs  for  a period  of  21  years, 
to  be  computed  from  the  1st  July,  1902,  at  an  annual  rental  of 
$798.  This  lease  is  renewable  indefinitely  for  further  periods  of 
21  years,  subject  to  a proviso  that  the  lessors  may  refuse  to  renew, 
paying  to  the  lessees  the  value  of  the  buildings  and  permanent  im- 
provements at  the  date  of  the  expiry  of  the  lease. 

In  1909  an  order  was  made  by  the  Eailway  Board  for  the  con- 
struction of  a viaduct  along  the  city-front.  This  was  resisted  to  the 
utmost  by  the  railway  companies  concerned,  and  the  right  of  appeal 
was  exhausted,  with  the  result  that  the  order  stood. 

Negotiations  then  took  place  between  the  railway  companies 
and  the  Toronto  Harbour  Commission  looking  to  some  modification 
of  the  original  order  and  the  working  out  of  the  construction  of 
the  viaduct  as  part  of  the  general  scheme  of  harbour  improvements. 
The  result  was  the  making  of  an  agreement  of  the  29th  July,  1913, 
between  the  city  corporation,  the  harbour  commissioners,  and  the 
two  railway  companies.  This  called  for  the  completion  of  the 
viaduct  within  3 years  from  the  date  of  the  agreement.  An  order 
was  obtained  from  the  Board  of  Eailway  Commissioners,  dated  the 
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31st  July,  1913,  adopting  this  plan  and  directing  the  work  to  be 
commenced  forthwith  and  to  be  completed  within  3 years  from  the 
29th  July,  1913,  approving  the  plans  shewing  the  location  and 
nature  of  the  works  to  be  constructed,  and  modifying  the  former 
orders  of  the  Eailway  Board  to  the  extent  necessary  to  substitute 
this  for  the  work  originally  contemplated. 

Subsequently,  on  the  19th  March,  1914,  an  order  was  made  by 
the  Eailway  Board  authorising  the  expropriation  of  a large  block 
of  lands,  including,  inter  alia,  the  plaintiffs’  property,  for  the  pur- 
pose of  carrying  out  the  works  contemplated. 

For  the  purpose  of  facilitating  the  carrying  out  of  the  works, 
the  Toronto  Terminals  Company  was  incorporated  in  1906,  and  on 
the  5th  March,  1914,  an  agreement  was  made  between  this  com- 
pany and  the  railway  companies,  by  which  the  Toronto  Terminals 
Company  agreed  to  assume  and  carry  out  the  obligations  of  the 
railway  companies  under  the  various  enactments  and  agreements. 

On  the  2nd  July,  1914,  the  Eailway  Board  approved  of  the  loca- 
tion of  the  defendants’  railway  between  York  street  and  the  Don 
river,  according  to  a plan  then  filed,  to  some  extent  modifying  the 
location  of  the  road  according  to  the  earlier  plan,  and  authorising 
the  expropriation  of  the  lands  necessary  for  the  works  shewn. 

The  first  plan  had  been  registered  on  the  9th  May,  1914;  and 
the  second  plan  on  the  6th  July,  1914.  Notice  of  the  filing  of  the 
second  plan  was  duly  published  by  the  Toronto  Terminals  Com- 
pany in  Toronto  newspapers  on  the  24th  July,  1914. 

In  August,  1914,  the  war  broke  out,  and  the  direct  result  was 
that  it  was  found  impracticable  to  carry  out  the  works  contem- 
plated, and,  by  the  tacit  consent  of  the  city  corporation  and  the 
harbour  commissioners  and  those  interested  in  having  the  viaduct 
constructed,  matters  were  allowed  to  remain  in  abeyance. 

In  February,  1921,  the  Toronto  Terminals  Company,  on  behalf 
of  itself  and  the  Grand  Trunk  Eailway  Company,  applied  to  the 
Board  of  Eailway  Commissioners  for  an  order  extending  the  time  f 
for  the  completion  of  the  work  authorised  by  the  earlier  orders. 
The  application  was  expressed  to  be  founded  on  financial  condi- 
tions, the  cost  of  the  works  estimated  at  $15,000,000,  it  was  stated, ' 
being  now  estimated  at  $27,000,000;  and  the  financing  of  such  a 
sum,  it  was  said,  was  practically  impossible,  or  possible  only  on 
most  exorbitant  terms.  This  application  was  heard  on  the  17th 
February,  1921,  and  the  hearing  was  adjourned  to  allow  statements 
of  estimates  of  cost  to  be  placed  before  the  Board.  At  some  time 
later  the  hearing  was  resumed  and  directed  to  stand  over,  and  has 
not  yet  been  finally  dealt  with  by  the  Board.  From  the  proceedings 
before  the  Board,  which  have  been  filed  as  an  exhibit,  it  is  reason- 
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ably  apparent  that  it  is  very  unlikely  that  the  construction  of  the  Middleton,  J. 
contemplated  works  at  the  present  enormously  increased  cost  will  19^ 

be  directed,  and  it  seems  quite  probable  that  the  time  of  the  com-  

pletion  of  the  works  will  be  extended,  it  lAay  be  for  years,  if  the  '^eown^^ 
carrying  out  of  the  works  is  ever  enforced.  Miixing  Co. 

In  the  meantime  the  plaintiffs’  position  has  become  exceedingly  Canadian 
unfortunate;  their  directors  are  unable  to  do  anything  with  their  ;^jlway 
mill;  the  property  has  become  an  asset  of  most  uncertain  value,  Co. 
because  its  future  cannot  be  ascertained.  It  was  desired  to  pledge 
the  property  as  security  for  advances  sought,  but  the  pendency  of 
the  expropriation  proceedings  proved  an  insurmountable  obstacle. 

It  was  also  desired  to  re-organise  the  company  and  interest  new 
capital,  but  for  the  same  reason  no  one  would  have  anything  to  do 
with  it,  and  in  the  result  this  situation  of  affairs,  combined  with  the 
limited  capital  available  to  the  company,  indicates  that  financial 
disaster  is  not  far  away.  One  landowner  has  applied  to  the  Eail- 
way  Board,  and  an  order  was  made  on  the  14th  August,  1915, 
rescinding  the  orders  permitting  expropriation  so  far  as  his  land 
was  concerned.  No  such  application  has  been  made  on  behalf  of 
these  plaintiffs,  but,  if  made,  it  is  by  no  means  certain  that  such 
relief  will  be  granted,  because  of  the  location  of  the  lands  in  ques- 
tion : to  remove  them  from  the  ambit  of  expropriation  would  be  to 
defeat  the  contemplated  works  altogether. 

The  situation  is  well  described  in  Re  Winnipeg  North  Eastern 
Railway  Co.  (1913),  10  D.  L.  E.  469,  but  the  case  is  of  no  value 
here,  because  the  application  there  made  was  one  based  upon  the 
provisions  of  the  Manitoba  statute  which  authorised  the  setting 
aside  of  the  preliminary  proceedings  looking  to  expropriation  if  the 
railway  company  did  not  proceed  within  a reasonable  time. 

Here  the  railway  companies  have  not  served  any  notice  of 
expropriation,  and  all  that  has  been  done  is  the  registration  of  the 
plans  and  the  obtaining  of  leave  to  expropriate  from  the  Board. 

Apart  from  the  provisions  of  the  statute  to  which  I shall  immedi- 
ately refer,  the  situation  does  not  give  any  right  of  action  to  the 
landowner,  although  he,  no  doubt,  has  a grievance:  see  Vancouver 
Victoria  and  Eastern  Railway  and  Navigation  Co.  y.  McDonald 
(1910),  44  Can.  S.C.E.  65. 

To  remedy  this  unsatisfactory  and  possibly  unjust  situation,  Par- 
liament (in  1911)  enacted  the  provisions  now  found  in  sec.  171, 
subsecs.  1 and  2,  of  the  Eailway  Act,  1919,  9 & 10  Geo.  V.  ch.  68, 
which  provide  that  the  Board,  when  sanctioning  plans  and  givin.ir 
leave  to  expropriate,  may  fix  a period  within  which  the  company 
must  acquire  the  lands  or  take  the  necessary  steps  for  such  purpose, 
or  within  which  the  notice  of  expropriation  under  sec.  215  shall  be 
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Middleton,  J.  conclusively  deemed  to  have  been  given,  and  in  the  event  of  the 
^922  order  granting  this  sanction  or  leave,  whether  made  before  or  after 

the  passing  of  this  Act,  providing  that  any  owner  or  person 

interested  in  the  land  may  apply  to  the  Board  for  an  order  that  the 
Milling  Co.  company  shall  acquire  such  lands  or  take  the  necessary  steps  for 
Canadian  expropriation  within  such  time  as  the  Board  deems  proper,  and 
R/iLwi^r  Board  may  make  such  order  in  the  premises  as 

Co.  appears  just. 

The  order  made  in  this  case  contains  no  such  time-limit,  and 
no  application  has  been  made  by  the  owner  to  the  Board  for  the 
order  contemplated  by  the  statute. 

In  the  revision  of  1919  the  statute  was  further  amended  by 
adding  to  this  section  a new  subsection  (3),  which  provides  that, 
where  no  time  is  fixed  by  the  Board  as  above  mentioned,  if  the 
company,  within  one  year  after  such  sanction  or  leave  has  been  given 
by  the  Board,  or  in  any  case  where  no  such  sanction  or  leave  is 
necessary,  if  the  company,  within  one  year  after  the  plan,  profile, 
and  book  of  reference  have  been  deposited  with  the  registrar  of 
deeds,  does  not  acquire  the  lands,  or  give  notice,  the  company's  right 
to  take  or  enter  upon,  without  the  consent  of  the  owner,  any  part  of 
the  land  which  it  has  not  within  the  year  acquired  or  in  respect  of 
which  there  has  not  been  notice  of  expropriation,  shall,  at  the  expi- 
ration of  such  year,  absolutely  cease  and  determine,  unless  the  Board, 
after  notice  to  the  owner  and  upon  such  terms  as  the  Board  may 
deem  proper,  otherwise  orders.  The  section  then  proceeds : If 

no  such  order  is  made  by  the  Board  the  company  shall  be  liable  for 
damages  and  costs  to  any  person  damaged  by  such  failure  to 
acquire  the  lands  or  give  such  notice.” 

I am  of  opinion  that  this  subsection  is  not  retroactive,  and  that 
therefore  it  has  no  application  to  the  situation  here.  It  cannot,  I 
think,  be  taken  to  apply  to  works  the  construction  of  which  had  been 
authorised  many  years  before  it  was  passed  without  any  time-limit 
being  applied.  Nor  do  I think  it  could  be  taken  to  confer  a cause 
of  action  and  to  impose  a liability  for  damages  with  respect  to 
matters  that  were  past  and  gone  before  the  statute  was  enacted. 

The  idea  of  giving  retroactive  effect  to  any  legislation  is  so 
repugnant  to  one’s  sense  of  justice  that  the  Courts  have  always 
consistently  held  that  any  enactment  is  to  be  construed  as  looking 
to  the  future  and  to  the  future  alone,  unless  the  clearest  possible 
indication  of  a contrary  intention  is  to  be  found.  I need  not  do 
more  than  to  refer  to  the  recent  case  of  Smith  v.  Upper  Canada 
College  (1920),  47  O.L.E.  37,  48  O.L.E.  120,  and  in  the  Supreme 
'Court  of  Canada,  Upper  Canada  College  v.  Smith  (1920),  61  Can. 
S.C.R.  413,  where  the  whole  question  is  discussed. 
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There  being  therefore,  in  my  opinion,  no  wrong  actionable  at  Middleton,  J. 
common  law  and  no  statutory  liability,  the  action  must  be  dismissed. 

This  will  not  leave  the  plaintiffs  without  any  remedy,  because 
application  may  unquestionably  be  made  under  sec.  171(2),  when  "^^^own^ 
the  Eailway  Board  will  exercise  its  judgment  upon  the  whole  €o. 


situation. 

It  is  not  easy  to  see  what  damages  could  be  obtained,  even  if 
subsec.  3 did  apply;  for,  in  the  first  place,  the  things  of  which 
the  plaintiffs  complain  may  well  he  too  remote  to  fall  within  the 
section  at  all;  and,  furthermore,  it  may  be  found  that  they  are  not 
the  result  of  the  action  of  the  railway  companies  or  of  the  Eailway 
Board,  but  arise  from  the  plaintiffs’  inability  to  obtain  financial 
assistance  from  the  bank  concerned  when  most  needed.  The  situa- 
tion from  the  plaintiffs’  standpoint  is  not  made  any  easier  from  the 
fact  that  in  December,  1911,  the  reversion  in  the  lands  was  con- 
veyed to  the  harbour  commission,  which  makes  it  entirely  likely 
that  if  the  general  scheme  is  carried  out  the  buildings  will  be  taken 
at  a valuation  under  the  terms  of  the  lease. 

Action  dismissed. 


V. 

Canadian 

Pacific 

Railway 

Co. 


[MIDDLETON,  J.] 

Premier  Trust  Co.  v.  Eaymond. 

Company — Issue  and  Sale  of  Debentures — Failure  to  Issue  Prospectus  or 
File  Statement  Required  by  sees.  101  and  102  of  the  Ontario  Com- 
panies Act,  R.S.O.  1914,  eh.  178 — Effect  as  to  Mortgage  Made  to 
Secure  Debenture-holders. 

A mining  company,  incorporated  under  the  Ontario  Companies  Act, 
mortgaged  its  property  to  secure  debentures,  to  the  amount  of  $80,000, 
to  be  issued;  debentures  to  the  amount  of  $36,700  only  were  issued, 
and  these  were  offered  for  sale  and  sold,  but  no  prospectus  was  issued 
with  regard  to  them  and  no  statement  was  filed,  as  required  by  secs. 
101  and  102  of  the  Act:  — 

Held,  that  the  mortgage  was  void  for  failure  of  the  company  to  comply 
with  the  statutory  provisions,  which  were  imperative. 

In  re  Blair  Open  Hearth  Furnace  Co.  Limited,  [1914]  1 Ch.  390,  and 
In  re  Jubilee  Cotton  Mills  Limited,  [1922]  1 Ch.  100,  followed. 

Action  for  enforcement  by  foreclosure  of  a charge  or  mortgage, 
dated  the  4th  July,  1920,  made  by  the  Premier  Langmuir  Mines 
Limited. 

May  30.  The  action  was  tried  before  Middleton,  J.,  without  a 
jury,  at  London. 

H.  J.  Scott,  K.C.,  and  P.  H.  Bartlett,  K.C.,  for  the  plaintiffs. 

J.  C.  Elliott,  K.C.,  for  the  defendant  Eaymond. 

D.  L.  McCarthy,  K.C.,  and  Daniel  Urquhart,  K.C.,  for  the 
defendant  McIntosh. 


1922. 
June  24. 


534 


ONTARIO  LAW  REPORTS. 


Middleton,  J 

1922. 

Peemiee 
Teust  Co. 

V. 

Raymond. 


[vOL. 

June  24.  Middleton,  J.  : — The  plaintiffs  seek  foreclosure  in 
respect  of  a mortgage  dated  the  4th  July,  1920,  made  by  the  Pre- 
mier Langmuir  Mines  Limited.  This  charge  is  as  security  for  a 
bond-issue  of  the  contemplated  amount  of  $80,000 ; bonds  to  the 
amount  of  $36,700  only  have  been  issued;  default  has  been  made  in 
payment  of  interest ; and  the  mortgage  contains  the  usual  accelera- 
tion clause. 

The  mortgagors  made  an  assignment  in  bankruptcy  on  the  30th 
May,  1921,  and  a winding-up  order  was  made  on  the  6th  July.  The 
defendant  Raymond  is  the  assignee  under  the  assignment  and  the 
liquidator  under  the  winding-up  proceedings.  This  proceeding  for 
the  enforcement  of  the  security  is  taken  by  leave  of  the  Master  at 
London,  to  whom  the  liquidation  was  referred. 

The  defendant  McIntosh  sued  the  company  for  a debt  due  to 
himself,  and  on  the  1st  February,  1921,  recovered  judgment  for 
the  sum  of  $7,279.34  with  respect  to  one  cause  of  action,  and  $21,- 
334.59  with  respect  to  another  cause  of  action,  and  the  costs  of  the 
actions.  These  judgments  were  affirmed  upon  appeal  on  the  13th 
May,  1921.  The  trial  took  place  on  the  19th  November,  1920,  the 
writ  having  been  issued  on  the  21st  April,  1920,  in  the  action  in 
which  there  was  the  smaller  recovery,  and  in  the  other  action  on 
the  1st  June,  1920,  the  two  actions  being  subsequently  consoli- 
dated. Executions  were  issued  by  McIntosh,  and  placed  in  the 
sheriff’s  hands,  and  he  is  made  defendant  because  of  his  claim  as 
execution  creditor,  and  because  he  denies  the  validity  of  the  mort- 
gage. 

The  defendant  McIntosh,  in  addition  to  attacking  the  validity 
of  the  mortgage  in  question,  upon  the  ground  that  certain  statu- 
tory provisions  and  requirements  had  not  been  met,  attacks  it  upon 
the  broad  ground  that  the  whole  thing  is  a scheme  to  defeat  and 
defraud  him  with  respect  to  his  claim  against  the  company.  He 
charges  that  the  bonds  which  were  issued  were,  in  very  large  part, 
used  to  pay  the  creditors  of  the  company  by  giving  them  a pre- 
ferential security  upon  the  company’s  assets,  and  that  certain  of 
those  who  received  bonds  for  substantial  amounts  were  officers  and 
directors  of  the  company,  who  had,  in  fact,  no  valid  claims,  and  ' 
proper  by-laws  had  not  been  passed  by  the  shareholders  assenting 
to  the  remuneration  of*  these  directors.  At  the  trial  I formed  the 
opinion  that  these  persons  were  not  properly  represented  before  me, 
that  the  trust  company,  while  in  one  sense  representing  the  bond- . 
holders,  did  not  represent  any  particular  bondholder  whose  par- 
ticular security  was  the  subject  of  attack,  and  I suggested  that  it 
might  be  desirable  to  have  some  notice  given  to  those  whose  security 
it  was  intended  to  challenge,  so  that  they  might  be  separately  repre- 
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sented.  This  notice  was  given,  and  the  individual  bondholders  were 
represented  by  Mr.  Scott  on  the  return  of  the  motion,  but  it  was  not 
deemed  expedient  that  any  direction  should  be  given  as  to  the 
mode  in  which  their  rights  should  be  dealt  with,  whether  by  an 
issue  to  be  tried  or  by  bringing  an  independent  action  not  to  be 
tried  until  the  main  question  as  to  the  validity  of  the  mortgage 
should  be  determined. 

Turning  to  the  grounds  of  attack  upon  the  mortgage,  the  first 
line  of  attack  is  based  upon  secs.  101  and  102  of  the  Ontario  Com- 
panies Act,  under  which  the  company  is  incorporated.  Section  101 
provides  that  every  public  company,  before  offering  to  the  public 
for  subscription  shares,  debentures,  debenture-stock,  or  other 
securities,  shall  issue  a prospectus,  and  that  all  purchases  or  sub- 
scriptions for  such  stock  or  debentures  shall  be  deemed  to  be  made 
upon  the  faith  of  the  statements  contained  in  the  prospectus,  a copy 
of  which  is  to  be  delivered  to  the  subscriber.  Section  102  provides 
that  a company  that  does  not  issue  a prospectus  shall  not  allot 
any  of  its  shares  or  debentures  unless  before  the  first  allotment 
there  has  been  filed  with  the  Provincial  Secretary  a statement  in 
lieu  of  a prospectus,  in  the  form  prescribed  by  the  statute,  signed  by 
every  one  who  is  named  as  a director  or  his  agent.  No  prospectus 
was  issued  with  respect  to  these  debentures,  and  no  statement  was 
filed  under  sec.  102. 

The  defendant  McIntosh  contends  that  this  makes  the  entire 
issue  of  the  debentures  utterly  invalid. 

There  is  no  Canadian  case  upon  the  subject. 

In  England  there  are  two  cases.  In  In  re  Blair  Open  Hearth 
Furnace  Co.  Limited,  [1914]  1 Ch.  390,  a statement  in  lieu  of  a 
prospectus  had  been  filed  under  the  corresponding  provisions  of  the 
English  Act,  and  a certificate  of  its  filing  had  been  issued.  The 
statement  was  not  satisfactory.  It  contained  misstatements  and 
omissions.  It  was  contended  that,  the  statements  being  defective  in 
this  way,  it  was  not  in  compliance  with  the  statute,  and  the  allot- 
ment was,  therefore,  vitiated.  It  was  apparently  conceded  by  all 
concerned  that  if  the  document  filed  could  be  regarded  as  a nullity 
the  failure  to  comply  with  the  provisions  of  the  statute  would  invali- 
date the  security,  but  the  view  entertained  by  the  Court  of  Appeal 
was  that  once  a statement  is  left  with  the  Eegistrar,  and  is  filed 
by  him,  unless  the  statement  can  be  regarded  as  something  illusory, 
the  condition  has  been  fulfilled  which  entitles  the  company  to 
exercise  its  borrowing  power. 

The  statute  was  again  considered  in  In  re  Jubilee  Cotton  Mills 
Limited,  [1922]  1 Ch.  100.  There  shares  and  debentures  were  in 
fact  allotted  before  any  prospectus,  or  statement  in  lieu  of  a 
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prospectus,  was  filed.  In  the  result  in  that  case,  as  I understand 
the  decision,  it  did  not  become  necessary  to  determine  whether  the 
issue  of  the  stock  was  illegal  or  not,  but  the  dicta  of  the  Judges  in 
the  Blair  case  were  quoted  with  apparent  recognition  of  the  fact 
that  they  accurately  state  the  law.  These  dicta  are  as  follows : — 
Per  Warrington,  J. : If  no  statement  at  all  is  filed  . . . 

it  must  be  taken  that  the  statute  prohibits  the  company  from  pro- 
ceeding to  an  allotment  of  shares  and  that  any  allotment  of  shares 
would  accordingly  be  illegal.” 

Per  iSwinfen  Eady,  L.J. : I am  of  opinion  that  if  no  state- 

ment had  been  filed  the  allotment  would  have  been  invalid.” 

Per  Phillimore,  L.J. : “ I accept  the  argument  of  the  appellants 
that  the  effect  of  sec.  82  is  to  make  an  allotment  of  shares  or 
debentures  by  a company  which  is  not  a private  company,  and 
which  does  not  issue  a prospectus  and  does  not  file  any  statement  in 
lieu  of  prospectus,  not  voidable  but  void.” 

Mr.  Scott  contends  that  the  provisions  of  the  statute  are  direc- 
tory merely,  and  that  the  failure  to  comply  with  the  statute  ought 
not  to  be  regarded  as  invalidating  the  securities.  In  view  of  the 
strong  language  of  the  sections  referred  to,  and  these  judicial 
utterances  as  to  the  effect  of  failure  to  comply  with  the  statute,  I 
think  I should  hold  that  the  mortgage  is  void. 

I refrain  from  discussing  the  other  questions  argued,  because, 
in  this  view,  it  is  not  necessary  for  me  to  do  so,  and  if  on  an  appeal 
it  should  be  thought  that  I am  wrong  the  questions  that  then  arise 
can  be  readily  dealt  with  by  the  appellate  Court. 

The  action  fails  and  must  be  dismissed  with  costs. 


[ORDE,  J.] 

Attoeney- General  for  Ontario  y.  Canadian  Wholesale 
Grocers  Association. 


Irujwnction — Unlawful  Tradp  Combination  — Conspiracy — Civil  Action 
by  Attorney-General — Whether  Maintainable  at  Common  Law  or 
by  Virtue  of  sec.  498  of  the  Criminal  Code — Contracts  in  Restraint; 
of  Trade — Public  Policy — Tort — Crime — Nuisance — Res  Judieata — 
Board  of  Commerce  Act  and  Combines  and  Fair  Prices  Act,  1919 
(Dom.) — Ultra  Vires. 

Contracts  which  are  in  restraint  of  trade  or  which  tend  to  create  a 
monopoly  hy  controlling  markets  and  prices  are  illegal  at  common 
law  merely  in  the  sense  that  they  are  unenforceable.  Being  contrary 
to  public  policy,  they  are  not  binding  on  the  parties  who  entered  into 
them,  hut  they  give  no  right  of  action  to  third  persons  who  may  he. 
injured  hy  their  operation,  nor  are  they  unlawful  in  a criminal  sense. 

Mogul  Steamship  Co.  \.  McGregor  Gow  & Co..  ri892]  A.C.  25,  39,  followed. 

In  this  action,  the  Attorney-General  sought  a declaration  that  the 
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defendants  or  some  of  them  had  entered  into  an  unlawful  trade  com- 
bination or  agreement  to  the  injury  of  his  Majesty’s  subjects,  and 
that  the  agreement  or  combination  should  be  dissolved,  and  an  in- 
junction restraining  the  defendants  from  continuing  to  act  in  pur- 
suance of  the  alleged  combination  or  agreement.  He  also  sought  a 
declaration  that  certain  price  agreements  alleged  to  exist  were 
unlawful,  a dissolution  thereof,  and  an  injunction  against  continuing 
to  act  in  accordance  therewith;  — 

Held,  that  none  of  the  acts  which  the  defendants  or  some  of  them  were 
alleged  to  have  committed  or  to  contemplate  committing  were  action- 
able at  common  law,  either  at  the  suit  of  the  Attorney-General  or  of 
any  of  the  persons  who  might  have  been  injuriously  affected. 

Held,  also,  that,  although  Parliament,  by  sec.  49'8  of  the  Criminal  Code, 
has  made  it  an  indictable  offence,  subject  to  fine  and  imprisonment, 
to  enter  into  certain  trade  combinations  or  conspiracies,  an  injunc- 
tion will  not  be  granted,  either  at  the  suit  of  an  individual  or  of  the 
Attorney-General,  to  restrain  a contemplated  crime  merely  because 
it  is  a crime,  and  therefore  a wrong  against  the  public  or  the 
individual. 

Every  crime  is  not  a tort. 

Cases  such  as  Springhead  v.  Riley  (1868) , L.R.  6 Eq.  551.  in  which  an 
injunction  has  been  obtained  by  a private  individual  restraining  a 
defendant  from  committing  a wrongful  act,  criminal  in  its  nature, 
but  affecting  the  property  of  the  plaintiff,  distinguished. 

No  individual  can  obtain  an  injunction  to  restrain  a contemplated 
crime  as  such. 

Cases  such  as  Attorney-General  v.  Great  Northern  Railway  Co.  (1860), 
1 Dr.  & Sm.  154,  where  the  Attorney-'General,  on  behalf  of  the  public, 
has  obtained  relief  by  injunction,  distinguished  on  the  ground  that 
they  are  not  cases  of  restraining  defendants  from  committing  illegal 
acts  merely  because  they  are  illegal. 

There  is  no  analogy  between  this  case  and  the  case  of  a public 
nuisance. 

The  defence  of  res  judicata,  by  reason  of  certain  proceedings  before 
the  Board  of  Commerce  and  by  reason  of  the  effect  of  the  Board  of 
Commerce  Act  and  of  the  Combines  and  Fair  Prices  Act  of  1919,  was 
set  up;  but  the  legislation  by  which  Parliament  attempted  to  confer 
jurisdiction  upon  the  Board  of  Commerce  has  been  declared  ultra 
vires:  In  re  Board  of  Commerce  Act^  1919,  and  Conibines  and  Fair 
Prices  Act,  1919,  [1922]  1 A.C.  191. 

No  such  action  as  this  lay  at  the  suit  of  the  Attorney-General. 

Action  by  the  Attorney-General  against  the  association  and 
others  for  certain  declarations,  injunctions,  and  other  relief,  as 
stated  below. 

February  14,  15,  16,  17,  and  18,  and  April  4,  5,  6,  7,  8,  and  9, 
1921.  The  action  was  tried  before  Orde,  J.,  without  a jury,  at  a 
Toronto  sittings. 

A.  W,  Roebuclc  and  K.  F.  Mackenzie,  for  the  plaintiff. 

Robert  McKay,  K.C.,  and  R.  R.  McKay,  for  the  defendants  the 
Canadian  Wholesale  Grocers  Association,  and  the  defendants 
Kinnear,  Pafford,  Beckett,  Chamberlain,  Pyke,  Thomas  Kinnear 
& Co.,  W.  H.  Gillard  & Co.,  Castle  Limited,  and  Armstrong  & 
Pafford. 
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I.  F.  Hdlmuth,  K.C.,  for  the  defendants  the  E.  W.  Gillett  Com- 
pany Limited,  W.  C.  McDonald  Registered  Incorporated,  the  St. 
Lawrence  Starch  Company  Limited,  and  the  Canada  Starch  Com- 
pany Limited. 


June  24,  1922.  Oede,  J.  : — This  is  an  action  of  a very  novel 
kind,  for  which,  so  far  as  I am  aware,  there  is  no  precedent  in  this 
Province  or  in  England.  Notwithstanding  this,  it  is  urged  on 
behalf  of  the  Attorney-G-eneral  that  such  an  action  lies  on  principle, 
and  that  its  novelty  is  no  reason  for  refusing  the  relief  sought  by 
the  Attorney- General  on  behalf  of  the  public,  if  this  case  can  be 
brought  within  the  principle  for  which  he  contends. 

The  defendants  are  divided  into  two  classes,  and  may  for  con- 
venience be  described  as  “ wholesale  grocers  ” and  manufac- 
turers respectively.  The  wholesale  grocers  who  are  made  defend- 
ants consist  of  a body  incorporated  by  Act  of  the  Parliament  of 
Canada  (9  & 10  Geo.  V.  ch.  100)  under  the  name  of  ^‘Canadian 
Wholesale  Grocers  Association,’^  together  with  five  individuals,  who 
are  the  executive  committee  of  a branch  or  section  of  the  incor- 
porated body  known  as  the  Wholesale  Grocers  of  Ontario,  and  one 
of  whom,  A.  C.  Pyke,  is  secretary  both  of  the  incorporated  body  and 
of  the  Ontario  section,  and  also  of  four  wholesale  grocery  firms  or 
companies  with  whom  the  other  four  members  of  the  executive 
committee  of  the  Ontario  section  are  connected  either  as  partners 
or  executive  officers.  Two  of  these  wholesale  firms  carry  on  busi- 
ness in  Toronto,  one  in  Hamilton,  and  one  in  Ottawa.  Those 
manufacturers  who  are  defendants  are  respectively  the  E.  W. 
Gillett  Company  Limited,  manufacturers  of  baking  powder  and 
lye,  W.  C.  McDonald  Registered  Incorporated,  manufacturers  of 
and  dealers  in  tobacco,  and  the  St.  Lawrence  Starch  Company 
Limited  and  the  Canada  Starch  Company  Limited,  manufacturers 
of  starch. 

The  statement  of  claim  alleges  that  all,  or  some,  or  certain 
groups  of  these  defendants  have  done  certain  things,  or  have  agreed 
or  conspired  among  themselves  or  with  others  to  do  certain  things, 
which  it  is  alleged  constitute  an  unlawful  trade  combination  or 
agreement,  and  have  also  entered  into  certain  alleged  unlawful^ 
agreements  as  to  the  prices  of  certain  articles;  and  the  plaintiff 
seeks  a declaration  that  the  defendants  or  some  of  them  have 
entered  into  such  an  unlawful  trade  combination  or  agreement  to 
the  injury  of  his  Majesty’s  subjects,  and  that  the  alleged  trade 
combination  or  agreement  should  be  dissolved,  and  also  prays  for 
an  injunction  restraining  the  defendants  from  continuing  to  act  in 
pursuance  of  such  trade  combination  or  agreement.  He  also  seeks 
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a declaration  that  the  alleged  price  agreements  are  unlawful,  a 
dissolution  thereof,  and  an  injunction  from  continuing  to  act  in 
accordance  therewith. 

Counsel  for  the  Attorney-General  contended  that  the  alleged 
acts  of  the  defendants  were  unlawful  largely  because  they  were  of 
a criminal  nature,  by  virtue  of  sec.  498  of  the  Criminal  Code,  but 
they  also  contended  that  those  acts  were  unlawful  at  common  law, 
and  that  the  Attorney-General  could,  on  behalf  of  the  public,  obtain 
the  relief  sought  here  in  a civil  action  because  of  the  illegality  of 
the  defendants’  acts,  on  both  or  either  of  the  grounds  alleged. 

In  order  that  the  allegations  upon  which  the  Attorney-General 
claims  to  be  entitled  to  the  judgment  which  he  seeks  may  be  fully 
understood,  I think  it  is  important  to  set  out  verbatim  those  para- 
graphs of  the  statement  of  claim  which  set  forth  the  alleged  illegal 
acts  of  the  defendants.  They  are  as  follows : — 

“ 2.  All  the  members  of  the  Wholesale  Grocers  of  Ontario  are 
members  of  the  defendant  Canadian  Wholesale  Grocers  of  Ontario, 
and  all  the  members  of  the  defendant  Canadian  Wholesale  Grocers 
Association  doing  business  within  Ontario  are  members  of  the 
Wholesale  Grocers  of  Ontario.  The  defendant  Canadian  Wholesale 
Grocers  Association  and  the  Wholesale  Grocers  of  Ontario  are  com- 
posed of  persons  doing  business  as  wholesale  grocers,  and  member- 
ship in  the  said  association  is  further  restricted  to  those  approved 
by  the  executive  committee  of  either  the  defendant  Canadian  Whole- 
sale Grocers  Association  or  the  Wholesale  Grocers  of  Ontario;  and 
two  conditions  precedent  to  the  obtaining  of  such  approval  are 
the  prior  consent  of  the  member  of  such  executive  committee  who 
does  business  in  the  vicinity  of  the  applicant,  and  who  is  thus  his 
most  immediate  competitor,  and  the  signing  and  swearing  by  the 
applicant  of  a prescribed  form  of  application. 

3.  The  applicant  for  membership  in  the  defendant  Canadian 
Wholesale  Grocers  Association  or  in  the  Wholesale  Grocers  of 
Ontario  is  required  to  swear,  and  numbers  of  the  present  members 
have  so  sworn,  to  the  following,  among  other  things,  that : — 

“ (1)  He  is  conducting  a strictly  wholesale  grocer  business. 

(2)  He  is  carrying  a full  assortment  of  groceries. 

(3)  His  business  is  not  a co-operative  one. 

(4)  He  agrees  not  to  sell  to  consumers  or  any  aggregation  of 
consumers  organised  for  buying  purposes. 

(5)  He  is  not  connected,  directly  or  indirectly,  with  any  plan 
or  agreement  by  which  his  stockholders  are  to  receive  dividends  on 
the  basis  of  their  purchases. 

“ (6)  He  is  not  interested  in  the  profits  of  any  retail  business. 

(7)  He  agrees  to  abide  by  the  rules  or  regulations  that  may 
be  adopted  at  any  annual  or  special  meeting  of  the  association. 


Orde,  J. 
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4.  Those  wholesale  grocers  whose  business  conforms  to  the 
above  provisions  are  referred  to  by  the  above-named  personal 
defendants  as  the  ^ Legitimate  Wholesale  Trade/  and  are  eligible 
for  membership;  others,  such  as  wholesale  grocery  brokers,  whole- 
salers who  for  various  reasons  have  not  or  are  unable  to  obtain  a 
full  assortment,  co-operative  dealers,  retailers  engaged  in  the 
wholesale  business,  those  operating  both  wholesale  and  retail  estab- 
lishments, and  others,  are  excluded.  , 

5.  The  defendants  who  are  wholesale  grocers  or  associations 
thereof,  acting  in  combination  with  all  other  members  of  such  asso- ' 
ciations  and  with  the  other  defendants,  and  with  others,  have 
adopted  and  declared  to  have  acted  upon  a policy  as  follows : — 

(a)  To  restrict  the  wholesale  grocery  trade  or  business  of  the 
Province  of  Ontario  and  of  the  Dominion  of  Canada  to  those  who 
form  the  membership  of  such  associations,  or,  in  the  alternative,  to 
restrict  such  trade  or  business  to  those  whom  the  executive  mem- 
bers of  such  associations,  in  their  own  discretion,  are  pleased  to 
class  as  ‘ Legitimate  Wholesale  Grocers,’  having  in  view  the  limita- 
tions imposed  by  the  said  oath  of  application  for  membership. 

(b)  To  fix  and  regulate  a non-competitive  price  for  a number 
of  commodities,  which  are  articles  of  commerce  and  necessities  of 
life,  and  which  are  merchandise  of  the  grocery  trade,  through  all 
stages  of  sale  from  the  manufacturer  to  the  wholesaler,  and  from 
the  wholesaler  to  the  retail  dealer. 

6.  In  accordance  with  such  policy  and  acting  in  pursuance  of 
the  power  conferred  upon  the  defendant  associations  over  the 
members  thereof  by  the  said  oath  of  application,  the  said  defendant 
associations,  in  executive  council,  in  general  meeting,  and  by 
individual  signed  consent,  have  resolved  as  follows : — 

(a)  To  ^ as  a unit  ’ refuse  to  handle  the  manufacturer’s  goods  -< 
who  issues  list-prices  and  at  the  same  time  sells  to  the  retail  trade. 

(b)  To  pledge  themselves  not  to  buy  from  any  manufacturers 
(except  specific  and  definitely  arranged  cases  agreed  to  by  the 
association)  who  will  not  confine  their  sales  to  the. legitimate  whole- 
sale trade. 

(c)  To  exclude  competition  in  certain  brands  of  goods,  on  the 
ground  that  in  a free  market,  as  stated  in  such  resolution,  ^the- 
lowest  price  must  rule  ’ and  ^ without  some  definite  instructions 
from  the  manufacturer  with  regard  to  the  sale  of  proprietary  lines,  j 
the  traders  unanimously  realise  that  one  cut  leads  to  another,  and 
that  eventually,  while  the  selling  price  would  be  uniform,  it  would 
be  at  an  uniform  price  without  any  margin  whatever  to  the  whole- 
sale trade.’ 

7.  With  a view  to  so  eliminating  competition  in  the  price  of 
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the  commodities,  necessities  of  life,  articles  of  commerce  and  mer- 
chandise of  the  wholesale  grocery  trade,  and  to  maintain  the  price 
thereof  and  their  own  profit  thereon,  the  said  defendants  who  are 
wholesale  grocers  have  endorsed  by  resolution  in  manner  above 
stated  the  ^ principle  of  the  manufacturer  fixing  the  price  and 
terms  on  proprietary  goods  and  refusing  to  sell  to  any  wholesale 
house  who  is  not  willing  to  maintain  such  list-prices  and  terms.^ 

8.  For  the  purpose  of  making  known  to  the  manufacturers 
the  threatened  boycott  against  the  goods  of  manufacturers  who 

issue  list-prices  and  at  the  same  time  sell  to  the  retail  trade, ^ or 
who  ^ will  not  confine  their  sales  to  the  legitimate  wholesale  trade,^ 
and  also  to  inform,  the  manufacturers  of  the  said  endorsation  of 
the  principle  of  price-fixing,  the  said  associations  have  resolved  to 
appoint  a committee  to  interview  manufacturers,  and  knowledge  of 
the  above  matter  has  in  fact  been  conveyed  to  certain  manufac- 
turers. 

9.  For  the  purpose  of  more  completely  carrying  into  effect 
such  threatened  combination,  conspiracy,  and  boycott,  and  thus 
effectively  restricting  the  wholesale  grocery  business  to  the  ^ legiti- 
mate wholesale  trade  ’ as  above  defined,  and  for  the  purpose  of 
enforcing  such  non-competitive  fixed  prices,  the  said  defendants 
who  are  wholesale  grocers  or  associations  thereof  have  further 
resolved  that  every  broker  or  accredited  representative  of  any 
manufacturer  shall  carry  the  endorsation  of  the  secretary  of  the 
Canadian  Wholesale  Grocers  Association  before  any  member  of  the 
association  purchase  from  him  after  January  1st,  1920,  and  that  a 
card  be  issued  and  countersigned  by  the  secretary.’ 

10.  And,  in  order  that  the  said  association  and  the  officers  and 
executive  committee  thereof  may  not  be  interfered  with  in  the 
carrying  out  of  the  above  resolutions,  conspiracies,  combinations, 
acts,  matters  and  things,  the  said  defendants  who  are  wholesale 
grocers  or  associations  thereof  have  by  resolution  bound  the  mem- 
bers of  such  associations  to  secrecy  in  the  matter  of  expressing 
themselves  publicly  or  giving  information  with  regard  to  the  policy 
or  attitude  of  the  association  on  certain  questions. 

11.  Acting  in  pursuance  of  the  policy  above  set  forth,  and  of 
such  combination  and  conspiracy  each  with  the  other  and  with 
others,  the  said  defendants  who  are  wholesale  grocers  or  associa- 
tions thereof  have  refused  membership  in  the  said  associations  to 
merchants  engaged  in  the  wholesale  grocery  business,  and,  while 
refusing  such  membership,  have  combined,  conspired,  confederated, 
agreed,  and  arranged  to  prevent  such  merchants  from  purchasing 
the  stock  in  trade  of  the  grocery  business.  Among  such  merchants 
are  the  following:  W.  F.  Morley,  of  Toronto,  Robert  Dawson,  and 
the  York  Trading  Company. 
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“ 12.  And  further  so  acting,  such  last  named  defendants  have 
combined,  conspired,  confederated,  agreed,  and  arranged  to  prevent 
certain  other  merchants  who  are  conducting  a wholesale  grocery 
business  from  purchasing  the  stock  in  trade  of  the  grocery  busi- 
ness. Among  such  merchants  are  Joseph  Harris  and  Frank  Fear- 
man. 

^^13.  In  pursuance  of  the  policy  above  set  forth,  the  said 
defendants  who  are  wholesale  grocers  or  associations  thereof  have 
entered  into  agreements  with  the  following  and  other  manufac- 
turers that  such  manufacturers  shall  confine  their  sales  to  the 
^ legitimate  wholesale  trade,’  as  above  defined,  to  the  exclusion  of 
all  other  wholesale  dealers  and  fixing  non-competitive  prices  and 
terms  at  which  such  manufacturers  shall  sell  to  the  wholesale  trade 
and  at  which  the  wholesale  trade  shall  sell  to  the  retail  trade,  and 
as  well  the  margin  of  profit  to  the  wholesaler,  such  margin  of 
profit,  in  the  greater  number  of  instances,  being  in  advance  of  that 
formerly  prevailing  under  competitive  conditions.  The  following 
are,  among  others,  the  manufacturers  referred  to:  (1)  the  L. 
Schepp  Company,  Toronto;  (2)  the  Van  Camp  Products  Com- 
pany; (3)  the  Bowes  Company,  of  Toronto;  (4)  the  Chisholm 
Milling  'Company  of  Toronto;  (5)  the  T.  A.  Lytle  Company 
Limited,  of  Toronto;  (6)  the  W.  H.  Bush  Company  of  Canada; 
(7)  Wm.  Braid  & Company,  of  Vancouver;  (8)  the  Creamette 
Company,  of  Hamilton. 

14.  The  defendants  who  are  wholesale  grocers  or  associations 
thereof  have  entered  into  agreements  with  the  defendants  who  are 
manufacturers  of  merchandise  of  the  grocery  trade,  both  as  associa- 
tions and  individually,  and  with  each  of  such  manufacturing 
defendants,  to  restrict  the  sale  of  products  of  the  manufacturing 
defendants  to  the  members  of  the  said  associations,  or  otherwise, 
to  the  ‘ legitimate  wholesale  trade  ’ as  above  defined,  and  the 
defendants  who  are  wholesale  grocers  or  associations  thereof, 
together  with  the  other  members  of  the  said  associations,  have 
entered  into  agreements  with  the  said  manufacturing  defendants; 
whereby  non-competitive  prices,  terms  and  conditions,  have  been 
fixed  for  the  sale  of  the  products  of  the  manufacturing  defendants: 
to  the  wholesaler  and  from  the  wholesaler  to  the  retail  dealer. 

‘^15.  The  defendant  the  E.  W.  Gillett  Company  Limited,  with, 
the  approval,  consent,  and  assurance  of  the  defendants  who  are 
wholesalers  or  associations  thereof,  have  entered  into  written  agree-/ 
ments,  in  common  form,  with  the  wholesaler  defendants  who  are 
wholesale  grocers  binding  such  wholesale  grocers  to  sell  to  the  retail 
trade  at  only  such  prices  and  upon  only  such  terms  and  conditions 
as  are  quoted  in  the  printed  price-list  issued,  or  to  be  issued,  from 
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time  to  time  by  the  defendant  the  E.  W.  Gillett  Company  Limited, 
and  at  no  others,  without  rebate  or  allowance  of  any  kind,  the 
defendant  the  E.  W.  Gillett  Company  Limited  reserving  to  itself 
the  right  to  demand  of  the  wholesaler  a sworn  declaration  to  the 
effect  that  such  prices,  terms  and  conditions,  have  in  all  instances 
been  exacted.  The  defendant  the  E.  W.  Gillett  Company  Limited 
sells  its  entire  product  subject  to  such  agreements,  and  refuses  to 
sell  otherwise,  or  to  those  who  do  not  maintain  such  prices,  terms 
and  conditions. 

16.  The  defendant  W.  C.  McDonald  Registered  Incorporated, 
at  the  instance  of  the  defendants  who  are  wholesale  grocers  or 
associations  thereof,  and  with  their  approval,  consent,  and  assist- 
ance, have  entered  into  verbal  agreements  with  the  defendants  who 
are  wholesale  grocers  and  with  the  wholesale  tobacconists  of  Ontario, 
binding  such  wholesalers  and  tobacconists  to  sell  to  the  retail  trade 
at  only  such  prices  and  upon  only  such  terms  and  conditions  as 
are  from  time  to  time  quoted  by  the  defendants  W.  C.  McDonald 
Registered  Incorporated.  The  defendant  W.  C.  McDonald  sells  its 
entire  product  subject  to  such  agreements,  and  refuses  to  sell  other- 
wise, or  to  those  who  do  not  maintain  such  prices,  terms  and  condi- 
tions. 

17.  The  defendants  the  St.  Lawrence  Starch  Company 
Limited  and  the  Canada  Starch  Company  Limited,  with  the 
approval,  consent,  and  assistance  of  the  defendants  who  are  whole- 
sale grocers  or  associations  thereof,  have  entered  into  understand- 
ings with  the  defendants  who  are  wholesale  grocers,  binding  such 
wholesale  grocers  to  sell  to  the  retail  trade  at  such  prices  as  are  from 
time  to  time  quoted  by  the  defendants  the  St.  Lawrence  Starch 
Company  Limited  and  the  Canada  Starch  Company  Limited.  The 
two  last  named  defendants  sell  their  entire  product  subject  to  such 
undertakings,  and  refuse  to  sell  otherwise,  or  to  those  who  do  not 
maintain  such  prices,  terms  and  conditions. 

18.  The  defendants  the  Canada  Starch  Company  Limited  and 
the  St.  Lawrence  Starch  Company  Limited  are  the  only  manufac- 
turers of  starch  and  certain  other  products  in  the  Dominion  of 
Canada,  and  the  two  last  named  have  further  combined,  confeder- 
ated, and  agreed,  each  with  the  other,  to  set  a common  and  identical 
price  for  the  products  of  their  respective  plants  and  to  fix  common 
and  identical  terms  and  conditions  of  sale  to  the  wholesale  trade 
and  to  enforce  common  and  identical  resale  prices,  terms  and  condi- 
tions, from  the  wholesale  grocers  to  the  retail  trade. 

“ 19.  The  defendants  have,  as  aforesaid,  conspired,  combined, 
and  agreed  and  arranged,  each  with  the  other  and  with  other 
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persons:  (a)  to  unduly  limit  the  facilities  for  manufacturing,  sup- 
plying, storing,  and  dealing  in  articles  and  commodities  which 
may  he  subjects  of  trade  or  commerce;  (b)  to  restrain  and  injure 
trade  and  commerce  in  relation  to  such  articles  or  commodities;  (c) 
to  unduly  prevent,  limit,  and  lessen  thQ  manufacture  or  production 
of  such  articles  or  commodities  and  to  unreasonably  enhance  the 
price  thereof;  and  (d)  to  unduly  prevent  or  lessen  competition  in 
the  manufacture,  purchase,  sale,  transportation,  or  supply  of  such 
articles  and  commodities.  And  the  defendants  have  otherwise 
illegally  restricted  or  eliminated  competition,  enhanced  prices, 
obstructed  trade,  interfered  with  the  rights  of  citizens  to  engage  in 
and  carry  on  their  business,  thereby  damaging  such  citizens,  and 
have  increased  the  cost  of  living,  thereby  damaging  the  consuming 
public,  all  of  which  acts,  matters,  and  things  are  to  the  injury  of 
his  Majesty’s  subjects. 

“ 20.  The  defendants  furthermore,  by  their  resolutions  and 
declarations  and  by  their  acts  and  otherwise,  have  plainly  intimated 
their  intention  to  continue  such  aforesaid  unlawful  acts  and 
injuries.” 

In  addition  to  a general  denial,  the  defendants,  by  their  respec- 
tive defences,  plead  in  effect  that  no  cause  of  action  is  shewn  by 
the  statement  of  claim;  that  the  subject-matter  of  the  action  is 
res  adjudicaia  by  reason  of  certain  judgments  and  decisions  of  the 
Board  of  'Commerce  of  Canada : that,  by  the  federal  Acts  9 & 10 
Geo.  V.  chs.  37  and  45,  being  The  Board  of  Commerce  Act  ” and 
The  Combines  and  Fair  Prices  Act”  respectively,  an  unlawful 
trade  combination  is  such  a combination  as  the  Board  of  'Commerce 
declares  to  be  of  a certain  character,  and  that  without  such  declara- 
tion by  the  Board  of  Commerce  no  cause  of  action  can  arise  against 
the  defendants  in  respect  of  the  acts  alleged  by  the  plaintiff,  and 
further  that  the  alleged  acts  were  not  unlawful  but  are  within  the 
rights  and  powers  of  the  defendants. 

The  trial  lasted  11  days,  8 of  which  were  devoted  to  the  tak- 
ing of  a large  mass  of  evidence,  and  the  remaining  3 to  the 
argument. 

At  the  opening  of  the  trial  I questioned  the  status  of  the 
Attorney- General  to  bring  this  action,  but  the  parties  preferred 
that  that  point  should  not  be  disposed  of  until  after  all  the  evi- 
dence had  been  heard.  The  question  was  very  fully  argued  aC 
the  conclusion  of  the  trial. 

I think  it  may  be  taken  for  granted,  notwithstanding  the  con-' 
tention  of  counsel  for  the  Attorney-General,  that  none  of  the  acts 
which  the  defendants  or  some  of  them  were  alleged  to  have  com-, 
mitted  or  to  contemplate  committing  were  actionable  at  cdmmoii 
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law,  either  at  the  suit  of  the  x4ttorney-General  or  of  any  of  the 
persons  who  might  have  been  injuriously  affected.  Contracts 
which  are  in  restraint  of  trade  or  which  tend  to  create  a monoply 
by  controlling  markets  and  prices  are  often  spoken  of  as  illegal, 
but  they  are  merely  illegal  at  common  law  in  the  sense  that  they 
are  unenforceable.  Being  contrary  to  public  policy,  they  are  not 
binding  on  the  parties  who  entered  into  them,  but  they  give  no 
right  of  action  to  third  persons  who  may  be  injured  by  their 
operation,  nor  are  they  unlawful  in  a criminal  sense.  It  is  not 
necessary  to  refer  to  a multitude  of  authorities  for  this  statement 
of  the  law.  It  is  pointed  out  clearly  and  forcibly  by  Lord  Hals- 
bury,  L.C.,  in  Mogul  Steamship  Co.  v.  McGregor  Gow  & Co., 
[1892]  A.C.  25,  at  p.  39. 

But  the  Attorney-General  rests  his  claim  for  relief  here  upon 
the  fact  that  the  Criminal  Code  of  Canada,  by  sec.  498,  has  made 
it  an  indictable  offence,  subject  to  fine  and  imprisonment,  to  enter 
into  certain  trade  combinations  or  conspiracies,  and  that  the  Attor- 
new-General,  on  behalf  of  the  public,  is  entitled  to  an  injunction 
against  those  who  have  committed  or  contemplate  the  commission 
of  such  an  offence. 

The  suggestion  that  an  injunction  will  issue,  either  at  the  suit 
of  an  individual  or  of  the  Attorney-General,  to  restrain  a con- 
templated crime  merely  because  it  is  a crime  and  therefore  a 
wrong  against  the  public  or  the  individual,  is  rather  startling.  It 
is  manifest  that  the  granting  of  such  an  injunction  would  at  once 
increase  the  penalties  which  the  law  has  fixed  for  the  offence, 
because,  if  the  defendant  proceeds  to  commit  it  in  spite  of  the 
injunction,  he  is  not  only  liable  to  conviction  upon  indictment 
and  to  the  consequent  fine  and  imprisonment,  but  he  is  also  in 
contempt  for  his  breach  of  the  injunction  and  liable  to  imprison- 
ment or  to  sequestration  therefor.  Mr.  Eoebuck  contends  that  the 
commission  of  a criminal  act  necessarily  involves  the  commission 
of  a tort;  and  that,  as  the  tort  in  such  case  affects  the  public  as  a 
whole,  the  Attorney-General  is  entitled  to  sue  to  restrain  the 
commission  of  the  tort  in  the  same  manner  as  he  sues  to  restrain  a 
public  nuisance.  I am  not  prepared  to  accede  to  the  theory  that 
every  crime  is  also  a tort.  It  is  true  that  many  acts  are  at  the 
same  time  both  crimes  and  torts.  One  who  commits  an  assault  is 
liable  both  to  criminal  prosecution  and  in  damages  to  the  person 
assaulted.  A burglar  could  doubtless  be  sued  for  injury  to  property. 
And  a person  whose  goods  are  stolen  could  doubtless  get  judgment 
against  the  thief  for  their  value.  But  in  all  such  cases  the  act  is 
tortious  quite  independently  of  its  criminal  nature.  The  fact  that 
it  is  also  a crime  is  a mere  coincidence.  Take,  for  example,  those 
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forms  of  high  treason  which  include  conspiracy  to  levy  war  or  ^ 
to  depose  the  Sovereign,  which  in  the  eyes  of  the  law  are  crimes  ; 
more  heinous  than  murder.  It  would  be  difficult  to  see  in  what 
respect  they  constitute  actionable  wrongs  at  the  suit  of  anybody. 
There  is  really  no  analogy  whatever  between  the  cases  I have  men- 
tion as  examples,  such  as  assault  or  burglary  or  theft,  and  the 
case  of  an  act  quite  lawful  at  common  law  and  giving  no  cause  of 
action  to  any  one,  but  which  has  by  statute  been  declared  a crime. 

Mr.  Roebuck  cited  numerous  authorities  in  support  of  his  con- 
tention, and  I have  examined  them  all.  Many  of  them  are  cases 
where  an  injunction  has  been  sought  and  obtained  by  a private 
individual,  and  because  the  wrongful  act,  while  criminal  in  its 
nature,  also  affected  the  property  of  the  plaintiff.  The  principle 
upon  which  an  injunction  could  issue  in  such  a case  is  quite  clear, 
namely,  that  the  criminal  act,  or  contemplated  criminal  act,  by 
reason  of  the  injury  to  property,  at  once  becomes  an  act  of  tres- 
pass and  consequently  the  subject  of  an  action  for  damages  and  an 
injunction.  A typical  example  of  this  kind  of  case  is  Springhead 
Spinning  Co.  v.  Riley  (1868),  L.R.  6 Eq.  551.  The  injunction 
there  was  granted  solely  because  the  threatened  criminal  acts 
tended  to  injure  the  property  of  the  plaintiffs,  but  the  Court 
quoted  with  approval  the  judgments  in  the  extraordinary  case  of 
Emperor  of  Austria  v.  Day  (1861),  3 DeG.  F.  & J.  217,  and  par- 
ticularly the  following  words  of  Lord  Justice  Turner  (p.  253)  : I 

agree  that  the  jurisdiction  of  this  Court  in  a case  of  this  nature 
rests  upon  injury  to  property  actual  or  prospective,  and  that  this 
Court  has  no  jurisdiction  to  prevent  the  commission  of  acts  which  * 
are  merely  criminal  or  merely  illegal,  and  do  not  affect  any  rights 
of  property.” 

In  determining  the  right  of  the  Attorney-General  to  bring 
this  action,  no  real  assistance  is  afforded,  that  I can  see,  by  cases 
in  which  a private  individual  has  obtained  an  injunction,  because 
in  every  case  the  individual’s  private  rights  must  have  been  injured 
or  threatened  before  an  injunction  could  .be  granted.  But  they 
make  this  clear,  I think,  that  no  individual  can  obtain  an  injunc- 
tion to  restrain  a contemplated  crime,  as  such. 

In  addition  to  the  class  of  cases  already  mentioned,  Mr.  Roe- 
buck has  also  cited  many  cases  in  which  the  Attorney-General,  on 
behalf  of  the  public,  has  obtained  relief  by  injunction,  but  when 
examined  they  will  be  found  to  fall  within  certain  well-defined 
principles.  They  are  either  actions  to  restrain  public  nuisances, 
or  against  corporate  bodies  to  compel  them  to  comply  with  the 
terms  of  their  charters,  either  by  doing  something  which  they  have 
failed  to  do  or  to  refrain  from  doing  something  which  is  ultra 
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vires.  In  some  of  these  cases  there  are  dicta  which,  taken  from 
the  context,  might  create  the  impression  that  the  Courts  had  held 
that  the  Attorney- General,  suing  on  behalf  of  the  public,  might 
(Obtain  an  injunction  to  restrain  an  illegal  act  merely  because  it  was 
illegal  as  affecting  the  public  in  general.  Such,  for  example, 
are  some  of  the  expressions  of  Kindersley,  V.-C.,  in  Attorney- 
General  V.  Great  Northern  Railway  Co.  (1860),  1 Dr.  & Sm.  154, 
at  pp.  161-2.  But  he  is  there  dealing  with  a company  which  was 
exceeeding  its  corporate  powers,  and  his  statement  that,  where  it 
is  in  the  interest  of  the  public  to  prevent  an  illegal  act,  it  is  com- 
petent to  the  Attorney-General  to  file  a bill  for  an  injunction  to 
restrain  it,  must  have  reference  to  acts  illegal  because  beyond  the 
corporate  powers  of  the  company.  The  right  of  the  Attorney- 
General  to  intervene  to  protect  the  public  against  public  nuisances, 
or  in  respect  of  the  public  highway,  or  to  keep  corporate  bodies 
within  the  limits  of  their  corporate  powers,  is  well  recognised. 
But  the  present  case  comes  within  none  of  these  classes.  It  was 
strenuously  argued  that  there  was  so  strong  an  analogy  between 
this  case  and  the  case  of  public  nuisances  that  the  same  principle 
should  be  applied.  I cannot  see  the  analogy.  In  a sense  the  whole 
public  is  affected  by  the  commission  of  a crime.  It  is  upon  that 
theory  that  the  Crown  prosecutes.  But  it  is  not  merely  because  the 
public  is  affected  that  the  Attorney-General  sues  in  cases  of  public 
nuisance,  but  because  the  thing  complained  of  injures  all  those 
who  come  within  range  of  the  offending  act,  and  it  is  because  that 
act  injures  all  those  who  come  within  its  range  that  the  public 
in  general  are  said  to  be  injured.  The  act  itself  must  be  of  such 
a nature  as  to  cause  injury,  not  because  it  is  declared  to  be  illegal, 
but  because  of  its  character.  The  act  itself  may  be  perfectly  legal, 
and  it  may  be  an  unfortunate  combination  of  circumstances  which 
constitutes  it  a nuisance.  And  in  all  cases  of  public  nuisance  an 
individual  who  is  specially  damnified  can  recover  damages  quite 
apart  from  the  right  of  the  Attorney-General  to  restrain  the  nuis- 
ance on  behalf  of  the  public.  But  in  the  present  case  there  is  no 
wrong  done  either  to  an  individual  or  to  the  public  beyond  the 
fact  that  the  acts  or  contemplated  acts  of  the  defendants,  other- 
wise lawful,  are,  as  contended  by  the  Attorney-General,  declared 
to  be  criminal. 

The  mere  fact  that  no  action  of  a precisely  similar  nature  has 
been  brought  before,  either  here  or  in  England,  is  no  ground  for 
' holding  that  no  such  action  will  lie.  Novel  cases  may  arise  in 
which  the  right  of  the  Attorney-General  to  intervene  on  behalf  of 
' the  public  may  be  sustained,  by  analogy  to  one  or  other  of  the 
classes  of  cases  I have  mentioned.  But  I cannot  see  on  what 
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principle  the  Court  can  grant  an  injunction  to  restrain  what  is 
alleged  to  be  a contemplated  crime,  where  no  public  or  private 
right  existing  independently  of  the  provisions  of  the  Criminal 
Code  is  invaded  or  threatened. 

The  defence  of  res  judicata  by  reason  of  the  proceedings  before 
tlie  Board  of  Commerce  and  by  reason  of  the  effect  of  the  Board  of 
Commerce  Act  and  of  the  Combines  and  Fair  Prices  Act  of  1919, 
was  very  fully  argued.  Apart  from  the  fact  that  my  judgment 
as  to  the  right  of  the  Attorney-General  to  bring  this  action  renders 
it  unnecessary  to  deal  with  this  branch  of  the  case  at  all,  there  is 
the  effect  of  the  judgment  of  the  Judicial  Committe  in  In  re 
Board  of  Commerce  Act,  1919,  and  Combines  and  Fair  Prices  Act, 
1919,  [1922]  1 A.C.  191,  holding  that  the  jurisdiction  attempted 
to  be  conferred  by  Parliament  upon  the  Board  of  Commerce  was 
ultra  vires.  This  would  seem  to  dispose  effectively  of  that  defence. 

All  parties  were  anxious  that,  notwithstanding  any  decision 
against  the  status  of  the  Attorney- General  in  this  action,  I should 
pronounce  a judgment  upon  the  merits  declaring  whether  or  not 
the  acts  complained  of  were  in  contravention  of  the  provisions  of 
sec.  498  of  the  Criminal  Code.  It  is  of  course  apparent  that  if 
they  do  not  infringe  sec.  498,  the  plaintiff  fails  in  any  event.  I 
have  consulted  some  of  my  brother  Judges  as  to  the  expediency  of 
determining,  in  a civil  action,  whether  or  not  the  acts  complained 
of  constitute  a crime,  and  they  agree  that  it  would  not  be  proper 
for  me,  no  matter  how  much  the  parties  may  desire  it,  to  make  a 
finding  on  that  question,  which  is  a mixed  question  of  law  and 
fact,  if  I am  clearly  of  the  opinion  that  no  civil  action  lies  at  the 
suit  of  the  Attorney-General.  Any  such  finding  would  tend  to 
embarrass  any  other  Court  in  case  criminal  proceedings  were 
instituted.  Tn  view  of  this  expression  of  opinion,  I feel  that  I 
ought  not  to  express  any  opinion  upon  the  question  of  criminality 
at  all. 

My  opinion  being,  therefore,  that  no  such  action  as  this  lies 
at  the  suit  of  the  Attorney- General,  the  action  will  be  dismissed 
with  costs. 

[Affirmed  by  the  First  Divisional  Court  of  the  Appellate  Division 
on  the  19th  April,  1923.  See  24  O.W.N.  187.  The  reasons  for  the  judg- 
ment of  the  Divisional  Court  will  be  reported  in  due  course.] 
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[APPELLATE  DIVISION.] 


1922. 


Eoyal  Bank  of  Canada  v.  Andekson. 


June  26. 
Nov.  13. 


Limitation  of  Actions — Action  on 't Promissory  Note — Letter  Written  "by 
Defendant  within  6 Years  before  Action — Acknowledgment — Im- 
plication of  Promise  to  Pay. 

In  1909,  a promissory  note  for  $1,195,  payable  on  demand,  was  made 
by  tbe  defendant  for  the  purpose  of  assuming  the  debt  of  another, 
and  was  still  unpaid  in  1916,  at  which  time  the  payee  agreed  to 
accept  $600'  in  full  settlement,  if  paid  within  a certain  time.  The 
promisor  wrote  acknowledging  that  he  signed  the  note  and  accep- 
ing  the  offer  of  settlement,  promising  to  exert  himself  to  the  utmost 
to  pay  the  $600.  The  money  was  never  paid,  and  this  action  was 
brought  to  recover  the  full  amount  of  the  note:  — 

Held,  that  the  promisor’s  letter  was  not  an  acknowledgment  of  the 
debt  from  which  a promise  to  pay  could  be  implied,  so  as  to  take 
this  case  out  of  the  Limitations  Act. 

Review  of  the  authorities. 

Spencer  v.  Hemmerde,  [1922]  2 A.C.  507,  specially  referred  to. 
Judgment  of  Riddeul,  J.,  affirmed. 

The  following  statement  of  the  facts  was  agreed  npon  by  the 
parties : — 

The  defendant  (Thomas  I.  Anderson),  along  with  J.  Weir 
Anderson  and  Alice  E.  M.  Anderson,  executed  a promissory  note 
dated  the  15th  March,  1909,  payable  on  demand  after  date  to  the 
order  of  the  Northern  Crown  Bank,  for  $1,195,  for  the  purpose  of 
assuming  a debt  of  his  father. 

On  the  23rd  May,  1916,  the  defendant  wrote  a letter  to  the 
manager  of  the  Northern  Crown  Bank,  Toronto,  in  the  following 
terms : — 

Dear  Sir : — As  requested  by  you  in  our  conversation  this 
morning,  I beg  to  advise  you  that  I will  exert  myself  to  the  utmost 
to  raise  sufficient  money  during  the  next  few  months  to  be  able 
to  make  payment  of  $600,  which  you  advise  me  will  be  accepted 
by  the  bank  as  payment  in  full  of  the  note  held  by  the  bank  and 
signed  by  my  mother  and  myself.” 

On  the  25th  May,  1916,  the  superintendent  of  eastern  branches 
of  the  Northern  Crown  Bank  wrote  to  the  defendant  in  the  terms 
following : — 

Dear  Sir : Eeferring  to  your  letter  of  the  23rd  instant,  while 
the  bank  would  be  prepared  to  take,  say,  $600  in  payment  for  this 
debt,  this  offer  is  only  made  on  the  condition  that  a real  effort  is 
made  to  pay  us,  say,  by  next  August.  You  will  appreciate  that 
the  offer  of  so  large  a reduction  cannot  remain  open  indefinitely. 
I should  be  much  obliged  if  you  would  obtain  the  signature  of 
Mrs.  Anderson,  in  addition  to  your  own  signature,  to  the  effect 
that  this  special  effort  is  being  made  by  both  of  you.  When  I 
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receive  this,  I will  report  the  arrangement  to  our  head-office  and 
have  it  confirmed  by  them,  so  that  a full  discharge  could  be  given 
both  of  you  if  this  payment  was  made  by  next  August.'’^ 

The  payment  of  $600  by  the  defendant  referred  to  in  the  above 
letters  was  not  made,  and  no  payment  has  been  made  on  account 
of  the  note  above  referred  to  by  the  defendant,  although  the  defend- 
ant made  every  effort  to  make  a payment.  No  other  note  was 
executed  by  the  defendant  in  favour  of  the  Northern  Crown  Bank. 

Under  date  the  7th  May,  1918,  an  agreement  was  executed 
between  the  Northern  Crown  Bank  and  the  Royal  Bank  of  Canada, 
whereby  the  Royal  Bank  of  Canada  agreed  to  purchase  from  the 
Northern  Crown  Bank  all  the  latter’s  real  and  personal  proper- 
ties, assets,  rights,  credits,  and  effects,  of  whatever  nature  and 
wheresoever  situate,  including  among  all  others  those  shewn  by 
the  books  and  records  of  the  Northern  Crown  Bank. 

The  Treasury  Board,  on  the  27th  June,  1918,  recommended 
that  the  Governor-General  in  Council  approve  of  this  agreement, 
and  his  approval  was  given  on  the  2nd  July,  1918. 

This  action  was  brought  upon  the  promissory  note.  The  defend- 
ant set  up  the  Limitations  Act,  R.S.O.  1914,  ch.  75. 

The  action  was  tried  before  Riddell,  J.,  without  a jury,  at  a 
Toronto  sittings. 

Murray  Garden,  for  the  plaintiffs. 

J.  M.  Bullen,  for  the  defendant. 


June  26.  Riddell,  J.  (after  setting  out  the  facts  as  above) : — 
The  law  is  not  at  all  doubtful.  A debt  may  be  taken  out  of  the 
operation  of  the  Statute  of  Limitations  ( 1 ) by  an  express  uncondi- 
tional promise  to  pay,  or  (2)  by  an  acknowledgment  of  the  debt 
from  which  a promise  to  pay  is  implied,  or  (3)  by  a conditional 
promise  to  pay  on  the  fulfilling  of  the  condition. 

“ There  must  be  one  of  these  three  things  to  take  a case  out 
of  the  statute.  Either  there  must  be  an  acknowledgement  of  the 
debt,  from  which  a promise  to  pay  is  to  be  implied;  or,  secondly, 
there  must  be  an  unconditional  promise  to  pay  the  debt;  or, 
thirdly,  there  must  be  a conditional  promise  to  pay  the  debt,  and 
evidence  that  the  condition  has  been  performed Mitchell’s  Claim 
(1871),  L.R.  6 Ch.  822,  per  Mellish,  L.J.,  at  p.  828. 

As  to  the  first  condition,  I can  find  no  express  unconditional 
promise  to  pay,  nor  was  it  argued  that  there  was  such  a promise. 

As  to  the  second  there  is  more  difficulty — there  is  good  auth- 
ority for  the  statement  that  the  law  will  imply  from  a simple 
acknowledgment,  a promise  to  pay,  and  for  that  promise,  the  old 
debt  is  a sufficient  consideration. 
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In  Philips  V.  Philips  (1844),  3 Hare  281,  it  is  said,  per  Wig- 
ram,  V.-C.,  at  p.  300 : a debtor  simply  acknowledges  an  old 

debt,  the  law  implies  from  that  simple  acknowledgment  a promise 
to  pay  it;  for  which  promise  the  old  debt  is  a sufficient  considera- 
tion/^ 

Any  words  are  a sufficient  acknowledgment,  if  they  either 
expressly  or  by  implication  amount  to  an  unconditional  acknowl- 
edgment of  a debt  or  to  a promise  to  pay.  If  the  words  used  amount 
to  such  an  acknowledgment  or  promise,  they  are  not  qualified, 
even  if  accompanied  by  a request  for  time,  by  expressions  stating  or 
implying  that  the  debtor  is  unable  to  pay  at  present,  but  will  pay 
in  the  future,  or  by  an  expression  of  hope  to  pay/’  Halsbury’s 
Laws  of  England,  1911,  vol.  19,  pp.  63,  64,  Limitation  of  Actions.” 

It  is  argued  that  the  statement  in  the  letter  of  the  defendant, 
the  note  held  by  the  bank  and  signed  by  my  mother  and  myself” 
IS  a simple  acknowledgment  ” of  the  debt ; but  I do  not  agree — it 
seems  to  me  that  these  words  are  a description  of  the  chose  in 
action  concerning  which  the  letter  is  written.  A similar  statement 
in  Richardson  v.  Barry  (1860),  29  Beav.  22,  “take  the  bill  out 
of  your  hands,”  was  held  not  a simple  acknowledgment. 

It  cannot  in  any  event  be  said  that  the  statement  concerning 
the  note  was  such  a statement  as  that  a promise  to  pay  it  could  be 
implied,  when  the  defendant  in  the  same  letter  speaks  of  an  effort 
on  his  part  to  raise,  in  order  to  wipe  out  the  debt,  a sum  much  less 
than  the  debt  itself. 

The  most  that  can  be  said  of  the  letter  is  that  it  is  an  assur- 
ance amounting  to  a condition  and  thus  preventing  the  implication 
of  a promise:  Halsbury,  vol.  19,  p.  64;  Fearn  v.  Lewis  (1830),  6 
Bing.  349;  Morrell  y.  Frith  (1838),  3 M.  & W.  402,  at  p.  406,  per 
Parke,  B. : “ There  is  no  acknowledgment  simpliciter,  but  only 

coupled  with  this  declaration  of  his  intentions;”  RacTcham  v. 
Marriott  (1856),  1 H.  & H.  234. 

Bucknill,  J.,  discusses  such  acknowledgments  in  Mowhray  Y. 
Appleby  (1899),  80  L.T.E.  805,  in  a very  instructive  judgment; 
he  quotes  with  approval  the  judgment  of  Amphlett,  B.,  in  Chase- 
more  Y.  Turner  (1875),  L.E.  10  Q.B.  500,  506,  507 : “ First  of  all, 
if  there  be  an  absolute  unconditional  acknowledgment  of  the  debt, 
that  is  sufficient.  If  that  stands  alone  and  nothing  is  said  about 
payment,  the  acknowledgment  of  the  debt  would  imply  a promise 
in  law  to  pay  the  debt.  But  if  there  is  not  only  an  acknowledg- 
ment of  the  debt,  but  a promise  to  pay  the  debt  in  words,  we  then 
have  to  look  whether  the  promise  to  pay  is  an  unqualified  uncondi- 
tional promise,  or  whether  it  is  a conditional  promise  to  pay  . . . 

and  the  condition  is  not  performed.” 
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In  the  present  case  I can  find  no  promise  by  the  defendant 
except  to  do  his  utmost  to  raise  enough  within  a few  months  to 
pay  the  bank,  $600,  i.e.,  a promise  to  pay  $600  if  he  can  raise  the 
money.  It  must  be  remembered  that  the  old  debt  is  gone,  and 
‘The  new  promise,  and  not  the  old  debt,  is  the  measure  of  the 
creditor’s  right Philips  v.  Philips,  3 Hare  at  pp.  299,  300 ; 
Tanner  v.  Smart  (1827),  6 B.  & C.  603. 

It  is  admitted  that  the  defendant  used  every  effort  to  raise 
the  money ; and  I think  he  succeeds  in  his  defence. 

The  action  should  be  dismissed  with  costs. 


The  plaintiffs  appealed  from  the  judgment  of  Riddell,  J. 

October  17  and  18.  The  appeal  was  heard  by  Maclaren, 
Magee,  Hodgins,  and  Ferguson,  JJ.A. 

H.  J.  Scott,  K.C.,  for  the  appellants. 

J.  M.  Bullen,  for  the  defendant,  respondent. 

November  13.  Ferguson,  J.A.  : — Since  the  pronouncement  of 
the  judgment  of  Riddell,  J.,  the  House  of  Lords  has  considered 
and  reviewed  the  authorities  dealing  with  what  is  a sufficient 
acknowledgment  to  prevent  the  operation  of  the  Statute  of  Limita- 
tions: see  Spencer  v.  Hemmerde  (1922),  38  Tipies  L.R.  869, 

[1922]  2 A.C.  507.  I have  carefully  perused  and  considered  the 
opinions  of  the  learned  Law  Lords,  along  with  the  opinion  of  the 
learned  trial  Judge,  and  it  seems  to  me  that  the  latter  has,  in  this 
case,  properly  stated  and  applied  the  law,  and  that  the  appeal 
should  be  dismissed. 

I only  wish  to  add  to  the  reasons  of  the  learned  trial  Judge 
that  I see  nothing  in  the  statement  of  facts  on  which  this  case 
was  submitted  for  determination  that  imposed  a liability  and 
created  a debt  from  the  defendant  to  the  plaintiff,  or  an  acknowl- 
edgment of  a debt.  The  statement  of  fact  is  that,  for  the  pur- 
pose of  assuming  his  father’s  debt,  the  appellant  executed  (signed 
and  delivered)  a promissory  note,  an  unconditional  promise  to 
pay  the  plaintiff’s  assignors,  on  demand,  $1,195.  That  seems  to 
to  me  to  state  only  a voluntary  promise.  At  the  time  the  letter  of 
the  23rd  May,  1916,  was  written,  more  than  7 years  had  elapsed 
after  the  promise  alleged  should  have  been  fulfilled;  and,  on  my 
reading  of  that  letter,  the  defendant  does  not  therein  admit  a 
debt.  He  admits  his  signature  to  the  note,  and  it  may  be  inferred 
from  the  language  used  that  he  admits  that  the  promise  made  by 
him  had  not  been  fulfilled,  but  I do  not  read  that  letter  as 
acknowledging  a then  liability  or  a debt  from  which  an  implied 
promise  to  pay  would  arise.  It  seems  to  me  that  there  is  a materia! 
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difference  between  saying,  ‘‘  I acknowledge  my  signature  to  that 
note  and  I have  not  fulfilled  my  promise  to  pay,^’  and  saying,  I 
am  indebted  to  you  in  the  amount  of  that  note.^^ 

I would  dismiss  the  appeal. 

Maclaken  and  Magee,  JJ.A.,  agreed  with  Ferguson",  J.A. 

Hodgin'S,  J.A. : — I think  the  reference  to  the  note  held  by 
the  bank  and  signed  by  my  mother  and  myself  and  the  expression 
as  payment  in  full  of  the  note  constitute  together  a sufficient 
acknowledgment  of  an  indebtedness,  and  that  it  could  hardly  be 
possible  to  express  it  more  clearly  in  commercial  language. 

In  Spencer  v.  Hemmerde,  38  Times  L.R.  869,  the  House  of 
Lords  has  placed  the  written  acknowledgment  required  to  defeat 
the  operation  of  the  Statute  of  Frauds  on  much  the  same  plane  as 
any  other  instrument  in  writing  so  far  as  regards  its  construction ; 
so  that  what  has  to  be  determined  is  whether,  according  to  the 
fair  and  natural  meaning  ’’  thereof,  it  contains  either  an  express 
promise  to  pay  or  a clear  acknowledgment  of  the  debt,  and  in  the 
latter  case  whether  the  acknowledgment  is  coupled  with  words 
which  prevent  the  implication  of  an  unconditional  promise  ’’  (p. 
871). 

Reading  the  respondent’s  letter  in  the  light  of  this  case,  the 
reasonable  result  is  that  no  inference  can  properly  be  drawn  that 
the  acknowledgment  of  the  debt  involves  a promise  to  pay  it.  At 
most,  what  is  undertaken  is  to  use  every  effort,  not  to  pay  the  debt, 
but  to  satisfy  it  with  the  sum  of  $600.  This  is  an  offer  of  pay- 
ment of  a smaller  sum  in  extinguishment  of  a larger  one,  which, 
under  our  statute,  would  become,  if  accepted,,  accord  and  satis- 
faction, and  not  payment  of  the  debt. 

I think  the  judgment  is  right  and  should  be  affirmed. 

Appeal  dismissed. 


[APPELLATE  DIVISION.] 

Rockmaker  V.  Motor  UisriON  Intsurancb  Co.  Limited. 

Insurance  (AutomoMle) — Policy  Covering  Loss  ty  Fire  or  hy  Theft — 
AutomoMle  Stolen  and  Found  Abandoned  and  Burnt — Definition 
of  “ Automobile  Insurance  "'—Grouped  Risks — Ontario  Insurance 
Act,  sec.  2,  clause  {5a),  Enacted  by  Jf  Geo.  V.  ch.  30,  sec.  2 — 
Application  of  Statutory  Conditions  under  sec.  194 — Conditions  of 
Policy — “ Sole  and  Unconditional  Otvner  ” — Automobile  Subject  to 
“ Lien-agreement  land  Chattel  Mortgage  — Misrepresentation} — 
Materiality — Sec.  156(5),  as  Amended  by  5 Geo.  Y.  ch.  20,  sec.  19 — 
“ Owner  ” — “ Change  ” in  Risk — “ Assignment." 

The  defendants  insured  the  automobile  of  the  plaintiff  R.  against  loss, 
the  immediate  and  direct  result  of  accidental  fire,  criminal  act,  etc. 
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One  of  the  general  conditions  of  the  policy  issued  by  the  defendants 
was  (2)  that  if  there  was  any  misrepresentation  in  or  material 
omission  from  the  proposal  for  the  policy  the  insurance  should  be 
void;  another  was  (5)  that  the  policy  should  cease  to  be  in  force  in 
the  event  of  any  sale,  transfer,  or  assignment  of  or  any  lien  on  the 
automobile  unless  the  defendants  expressly  consented  thereto  in  writ- 
ing. The  statutory  conditions  were  absent  from  the  policy,  and  these 
general  conditions  did  not  appear  as  alterations  thereof.  The  policy 
also  contained,  among  “ declarations  of  the  assured  which  are  the 
basis  of  this  contract,”  a warranty  that  the  assured  was  “ the  sole 
and  unconditional  owner  of  insured  automobile.”  The  automobile 
was  subject  to  a registered  “lien-agreement”  in  favour  of  R.’s 
vendors;  and  also  to  a chattel  mortgage  in  favour  of  G.,  to  whom 
R.  was  indebted.  The  automobile  was  stolen,  and  found  abandoned 
and  burnt  on  the  night  of  the  theft.  Three  days  later,  R.  made  an 
absolute  assignment  of  the  automobile  and  all  her  interest  in  the 
insurance  to  G.;  but  it  appeared  that  this  assignment  was  in  fact 
only  a security  for  the  debt.  R.  brought  this  action  upon  the  policy, 
claiming  for  a loss  by  fire:  — 

At  the  trial,  G.  was  added  as  a party  plaintiff,  under  Rule  134(1). (2), 
following  Thompson  v.  Equity  Fire  Insurance  Co.  (1907),  17  O.L.R. 
214. 


Held,  that  secs.  156  and  194  of  the  Ontario  Insurance  Act  applied  to 
the  policy,  and  it  was  subject  to  the  statutory  conditions  under  sec. 


194. 

“ Automobile  insurance  ” according  to  the  definition  in  the  Insurance 
Act,  sec.  2,  clause  (5a),  added  by  4 Geo.  V.  ch.  30,  sec.  2,  is  merely  a 
collection  of  various  classes  or  species  of  insurance,  some  of  which 
are  not  peculiarly  or  exclusively  applicable  to  motor  vehicles,  but 
are  appropriate  to  the  dangers  to  which  the  use  of  such  a vehicle 
may  expose  it  or  its  owner.  Fire  insurance  is  not  excluded,  and  the 
statutory  conditions  under  sec.  94  are  therefore  not  inapplicable. 

Section  156,  subsec.  5.  as  amended  in  1915  by  5 Geo.  V.  ch.  20,  sec.  19, 
requires  both  materiality  in  fact  and  by  convention  to  be  shewn — 
the  statement  must  be  material  and  must  be  expressed  in  the  con- 
tract to  be  so. 

The  statement  in  the  proposal  that  R.  was  “ the  sole  and  unconditional 
owner  of  an  insured  automobile  ” was  not  expressed  nor  proved 
to  be  material,  and  hence  its  untruth  would  form  no  defence. 

And,  semhle,  the  statement  was  not  untrue — the  plaintiff  was  the 

owner. 

Discussion  of  the  meaning  of  “ owner  ” and  reference  to  authorities. 

The  chattel  mortgage  was  not  a “ charge  ” within  the  meaning  of 
statutory  condition  2,  nor  an  “ assignment  ” within  the  meaning  of 
statutory  condition  3. 

Review  of  the  authorities. 

Judgment  of  Riddell,  J.,  affirmed. 


Action  upon  a policy  issued  by  the  defendants  insuring  an 
automobile  owned  by  the  plaintiff. 

The  action  was  tried  before  Eiddell,  J.,  without  a jury,  at  a 
Toronto  sittings. 

E.  H.  Greer,  K..C.,  for  the  plaintiff. 

D.  Ingli^  Grant,  K.C.,  for  the  defendants. 

June  26.  Eiddell,  J.  : — The  plaintiff,  the  owner  of  an  auto- 
mobile, insured  it  in  the  defendant  insurance  company  under  a 
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policy  dated  the  12th  August,  1920,  which  bound  the  company  to 
pay  ‘'Moss  the  immediate  and  direct  result  of  (a)  accidental  fire, 
Lightning,  or  external  explosion;  (b)  criminal  act  of  any  person 
not  an  employee  or  a member  of  the  household  of  the  assured; 
(c)  the  collision,  stranding,  sinking,  burning,  or  derailment,^^  etc. 
Printed  in  ordinary  type  and  colour  were  General  Conditions,"^  of 
which  condition  2 was : If  there  be  any  misrepresentation  in  or 

material  omission  from  the  proposal  for  this  policy,  this  insurance 
shall  be  void.""  The  policy  also  contained  the  following  condition, 
5 : This  poMcy  shall  cease  to  be  in  force  in  the  event  of  any  sale, 

transfer,  or  assignment  of  or  any  lien  on  the  . . . automobile 

or  any  part  of  the  interest  in  this  policy,  unless  the  company 
expressly  consents  thereto  in  writing.""  The  policy  also  contained 
the  following : — 
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Declarations  of  the  assured  which  are  the  basis  of  this  con- 
tract . . 7,  Assured  warranted  to  be  the  sole  and  uncondi- 

tional owner  of  insured  automobile  ...  In  witness  whereof 
and  fully  relying  on  the  truth  of  the  foregoing  declarations,  this 
policy  has  been  executed  . . ."" 

On  the  18th  July,  1921,  the  automobile  was  stolen,  but  it  was 
found  in  a few  hours ; it  had,  however,  been  burned,  apparently  by 
accident — ^the  company  denied  liability,  the  plaintiff  sued,  and  the 
case  was  tried  before  me  at  the  Toronto  non-jury  sittings. 

The  defences  were : ( 1 ) that  the  plaintiff  was  not  the  sole  and 
unconditional  owner  of  the  automobile,  which  was  a material  mis- 
representation rendering  the  policy  void  according  to  condition 
3 ""  (no  doubt  a lapsus  calami  for  2)  ; (2)  breach  of  condition  5 
by  sale,  etc.,  of  automobile  to  one  Garkovitch;  (3)  assignment  of 
policy  after  fire  to  Garkovitch. 

As  to  the  last,  it  appears  that  the  plaintiff,  being  indebted  to 
Garkovitch  (or  Gerskovitz),  on  the  20th  July,  1921,  made  an 
assignment  of  the  automobile  and  all  her  interest  in  the  insurance 
upon  the  said  car  and  all  her  claims  in  connection  with  the  said 
insurance;’"  but  it  also  appears  that  the  assignment,  absolute  in 
form,  was  in  fact  only  a security  for  the  debt.  I,  therefore,  added 
Garkovitch  as  a party  plaintiff  under  Rule  134(1),  (2),  following 
my  own  decision  in  Thompson  v.  Equity  Fire  Insurance  Co,  (1907), 
17  O.L.R.  214,  affirmed  in  the  Court  of  Appeal,  ih.  220,  and  the 
Judicial  'Committee,  [1910]  A.C.  592  (after  a reversal  in  the  Su- 
preme Court  of  'Canada,  Equity  Fire  Insurance  Co.  v.  Thompson 
(1909),  41  Can.  S.C.R.  491). 

The  facts  relied  upon  to  support  the  other  defences  are  as  fol- 
lows : — 

The  car  was  sold  by  Ross  & Millar  to  the  plaintiff  under  a 
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^^ien-agreement,”  dated  the  7th  August^  1920,  ‘^subject  to  the 
terms  and  conditions  hereinafter  set  forth — among  others:  “2. 
Title  to  said  property  shall  not  pass  to  the  purchaser  until  the  said 
amount  is  fully  paid  in  cash;^’  and  other  usual  conditions.  The 
price  was  $1,955,  cash  on  or  before  delivery  $680,  which,  with 
certain  additions,  left  a balance  of  $1,368.50  to  be  paid  in  10  equal 
instalments  monthly,  the  first  on  the  7th  September,  1920,  and  tbe 
last  nine  months  thereafter,  on  the  7th  June,  1921.  This  lieu- 
agreement  was  duly  filed  on  the  13th  August,  1920. 

Then,  on  the  20th  May,  1921,  the  plaintiff,  owing  to  Garko- 
vitch  $300,  borrowed  a further  sum  of  $200  from  him  and  gave  him 
a chattel  mortgage  upon  the  automobile  for  $550. 

It  is  necessary  to  consider  whether  the  Ontario  Insurance  Act, 
R.S.O.  1914,  ch.  183,  sec.  194,*  applies  to  this  policy. 

The  defendants  contend  that  this  section  cannot  apply,  as  it 
rather  contemplates  something  permanently  fixed — ^but  that  argu- 
ment is  answered  by  sec.  194  itself,  as  the  insurances  contemplated 
are  to  be  on  property  in  Ontario  or  in  transit  therefrom  or  thereto. 
There  is  no  limitation  in  these  words,  and  I cannot  think  that  the 
Court  should  impose  one. 

The  decision  of  my  brother  Middleton,  in  Brock  v.  United 
States  Fidelity  and  Guaranty  Co.  (1921),  20  O.W.N.  278,  is  not 
in  point ; the  learned  J udge  gave  no  decision  as  to  the  app]  icability 
of  sec.  194,  nor  did  he  intend  to  do  so. 

In  view  of  the  wide  language  of  the  section,  I think  that  it 
applies  to  this  policy. 

The  result  is  that  the  policy  is  subject  to  the  statutory  condi- 
tions and  to  those  only:  Citizens  Insurance  Co.  v.  Parsons  (1881), 
7 App.  Gas.  96. 

The  statutory  conditions  1,  2,  3,  and  6 are  to  be  considered  in 
their  effect  upon  this  policy  in  view  of  the  state  of  the  title. 

The  representation  was  made  that  the  plaintiff  was  the  sole 
and  unconditional  owner  of  the  insured  automobile.” 

That  a person  who  has  bought  a chattel  under  an  agreement  that 
the  property  is  not  to  pass  until  payment  in  full  is  the  “ owner  ” 
of  the  chattel  has  been  decided  by  my  brother  Hodgins  in  Drum- 
bolus  V.  Home  Insurance  Co.  (1916),  37  O.L.R.  465. 

A mortgagor  has  been  held  to  be  the  sole  and  unconditionaJ 

* 194.  The  conditions  set  forth  in  this  section  shall,  as  against  the 
insurer,  be  deemed  to  be  part  of  every  contract  in  force  in  Ontario 
with  respect  to  any  property  therein  or  in  transit  therefrom  or  thereto, 
and  shall  be  printed  on  every  policy  with  the  heading  Statutory  Condi- 
tions, and  no  stipulation  to  the  contrary,  or  providing  for  any  varia- 
tion, addition  or  omission,  shall  be  binding  on  the  assured  unless 
evidenced  in  manner  prescribed  by  sections  195  and  196. 
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owner  ’’  'by  the  'Supreme  Court  of  Canada  in  Western  Assurance  Riddell.  J. 

Co.  V.  Temple  (1901),  31  Can.  S.'C.B.  373:  see  also  North  British  ^922 

and  Mercantile  Insurance  Co.  v.  McLellan  (1892),  21  Can.  S.C.E.  

2gg  Rockmaker 

It  would  be  to  draw  too  subtle  a distinction  to  hold  that  the 
plaintiff  here  was  not.  Insurance 

Moreover,  condition  1 covers  only  misrepresentations  which  are'^^-  I^imited. 
material  to  the  risk:  Coulter  v.  Equity  Fire  Insurance  Co.  (1904), 

9 O.L.E.  35,  at  pp.  41,  42 ; and  here  there  is  no  evidence  that  the 
state  of  the  title  was  material  to  the  risk.  It  is  common  know- 
ledge that  these  cars  are  bought  on  lien-agreements,  and  I do  not 
think  that  the  company  would  consider  the  fact  that  this  car  was 
under  such  an  agreement  of  any  consequence  whatever. 

As  to  statutory  condition  2,  the  chattel  mortgage  is  not  a 
change  ” within  the  meaning  of  the  condition : McKay  v.  Norwich 
Union  Insurance  Co.  (1895),  27  O.E.  251;  Fritzley  v.  Germania 
Farmers'  Mutual  Fire  Insurance  Co.  (1909),  19  O.L.E.  49. 

Nor  is  the  chattel  mortgage  an  ^^assignment^’  within  the  meaning 
of  statutory  condition  3 : McQueen  v.  Phoenix  Mutual  Fire  Insur- 
ance Co.  (1880),  4 Can.  S.C.E.  660,  at  p.  689;  Sovereign  Fire 
Insurance  Co.  v.  Peters  (1886),  12  Can.  S.C.E.  33;  Sands  Y. 

Standard  Insurance  Co.  (1878-9),  26  Gr.  113,  27  Gr.  167. 

As  to  statutory  condition  3 {a),  the  plaintiff  was  the  owner, 
and  the  case  is  covered  by  Drumholus  v.  Home  Insurance  Co.,  supra. 

I can  find  no  valid  defence  to  this  action — there  will  be  judg- 
ment for  the  plaintiff  with  costs — the  amount,  if  not  agreed  upon, 
to  be  determined  by  the  Master  in  Ordinary,  who  will  deal  with  the 
costs  before  him. 

The  defendants  appealed  from  the  judgment  of  Eiddell,  J. 

October  31.  The  appeal  was  heard  by  Maclaren,  Magee, 

Hodgins,  and  Ferguson,  J'J.A. 

T.  N.  Phelan,  K.G.,  for  the  appellants. 

J.  R.  Cartwright,  for  the  plaintiffs,  respondents. 

November  15.  The  judgment  of  the  Court  was  read  by 
Hodgins,  J.A.  : — Appeal  by  the  defendants  from  the  judgment  of 
Eiddell,  J.,  dated  the  26th  June,  1922,  directing  payment  by  the 
appellants  of  the  amount  to  be  found  due  by  the  Master  in  Ordinary 
under  a policy  of  insurance  upon  a 'Chevrolet  motor  car. 

The  policy  insured  the  respondent  against  claims  by  the  public 
for  damage  accidentally  caused  by  the  automobile,  and  as  well  the 
cost  of  repairing,  or  replacing  damaged  parts,  due  to  accidental 
fire,  lightning,’’  etc.,  each  as  more  fully  set  out  in  the  policy.  There 
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are  certain  exceptions,  one  of  which  is  that  the  company  shall  not 
be  liable  for  loss  of  nse.  In  the  policy  is  the  following  recital : — 
Whereas  the  owner  of  the  antomobile  . . . has  applied 

to  (the  company)  by  a proposal,  the  statements  of  which  are  incor- 
porated herein  as  the  warranties  forming  the  basis  of  this  contract; 
in  consideration  of  the  payment  of  the  premium  stated  herein,  and 
subject  to  the  exclusions  and  conditions  hereinafter  contained,  the 
company  agrees  to  indemnify  the  assured  in  respect  of  the  matters 
insured  against. 

There  are  general  conditions  endorsed  on  the  policy,  but  the 
statutory  conditions  are  absent^  and  these  general  conditions  do  not 
appear  as  alterations  thereof.  One  condition  is  to  the  effect  that 
any  sale,  transfer,  or  assignment  of  or  any  lien  on  the  antomobile, 
or  any  part  of  the  interest  in  this  policy,^^  shall  cause  the  policy 
to  cease,  unless  consented  to  by  the  company  in  writing.’’  Certain 
declarations  appear  in  the  policy,  headed,  Declarations  of  the 
assured  which  are  the  basis  of  the  contract,”  one  of  which  is:  (7) 

Assured  warranted  to  be  the  sole  and  unconditional  owner  of 
insured  antomobile?  A.  Yes.” 

No  application  is  produced,  although  spoken  of  in  the  evidence, 
and  these  declarations  are  not  signed  by  the  respondent.  The 
automobile  was  stolen  and  found  abandoned  and  burnt  on  the  same 
night.  Claim-papers  describing  the  loss  as  a ^^fire  theft”  which 
occurred  on  the  18th  July,  1921,  were  sworn  to  on  the  22nd  July 
and  filed  with  the  appellants.  The  respondent’s  claim  in  the 
record  is  for  loss  by  fire.  The  remaining  facts  are  fully  stated  in 
the  judgment  appealed  from.  The  repairs,  it  was  sworn,  would 
cost  $800. 

The  principal  argument  by  the  appellants  was  directed  against 
the  opinion  of  the  learned  trial  Judge  that  the  statutory  conditions, 
under  E.S.O.  1914,  ch.  183,  sec.  194,  applied  to  and  governed  this 
policy.  The  objection  broadly  stated  is  this:  that  where  an  auto- 
mobile is  insured  as  such  it  comes  within  what  the  Legislature  has 
called  automobile  insurance  ” (E.S.O.  1914,  ch.  183,  sec.  2,  clause 
(5a),*  added  in  1914  by  4 Geo.  V.  ch.  30,  sec.  2),  which  is  not 
“ fire  insurance  ” as  understood  in  secs.  191,  192,  193,  194,  194a. 
(added  by  9 Geo.  V.  ch.  25,  sec.  24),  and  195,  but  rather  something 
excepted  or  withdrawn  therefrom;  and  therefore,  it  is  contended, 

* ( 5a)  “ Automobile  insurance  ” shall  include  insurance  against  acci- 
dental bodily  injury  or  death  to  the  drwer  of  an  automobile,  insurance 
against  loss  or  damage  from  accident  or  injury  suffered  by  an  employee 
or  other  person  caused  by  an  automobile  and  for  which  the  owner 
thereof  is  liable,  insurance  aga’nst  loss  or  damage  to  property  from 
an  accident  caused  by  an  automobile,  and  insurance  against  loss  or 
damage  to  an  automobile  by  fire,  accident,  burglary  or  theft. 
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the  contract  is  not  subject  to  the  statutory  conditions  set  out  in 
those  sections.  I do  not  agree  that  there  is  any  such  differentiation 
made  in  the  Insurance  Act.  When  the  definition  of  automobile 
insurance  is  examined,  it  will  bu  found  to  be  merely  a collection  ^ 
of  various  classes  or  species  of  insurance,  some  of  which  are  not  union 

peculiarly  or  exclusively  applicable  to  motor  cars,  but  are  appro-  Insurance 
priate  to  the  dangers  to  which  the  use  of  a motor  car  may  expose  it,  J-'Imited. 
or  its  owner.  These  classes  of  insurance  are  indicated  as  those  Hodgins, 
which  can  be  written  in  one  policy  by  companies  specially  incor- 
porated  or  licensed  to  do  automobile  insurance.”  This  is  merely  a 
departmental  designation,  as  appears  from  the  sections  referred  to  in 
the  argument  (sec.  13,  subsec.  4u  (added  by  4 Geo.  V.  ch.  30,  sec. 

3(c)),  and  sec.  47,  subsec.  (5)  (&),  which  provide  that  companies 
covering  these  classes  of  insurance  will  be  required  to  have  a 
capital  stock  of  $100,000  and  to  make  and  keep  a deposit  of  $20,000 
with  the  provincial  insurance  department. 

An  examination  of  the  Insurance  Act  discloses  the  fact  that 
there  are  many  special  varieties  of  insurance  contemplated  or  pro- 
vided for,  such  as  credit  insurance,  'automobile  insurance,  accident 
insurance,  endowment  insurance,  fidelity  insurance,  guarantee 
insurance,  inland  marine  insurance,  and  title  insurance.  In  issuing 
policies  it  follows  that  different  risks  specially  incident  to  any 
class  may  usefully  and  conveniently  be  combined,  and,  provided  it 
be  insurance  as  defined  by  the  Act,  each  individual  hazard  is  thus 
covered. 

Automobile  insurance  is  a good  example  and  so  is  guarantee 
insurance,”  sec.  2,  subsec.  29.  A policy  issued  for  these  grouped 
risks  comprises  each  one  as  a separate  hazard,  but  is  none  the  less  a 
policy  of  insurance  against  loss  by  fire,  accident,  theft,  dishonesty, 
or  invalidity  of  title,  as  the  case  may  be.  The  including  of  fire 
with  other  contingencies  does  not  thereby  impair  the  liability  for  a 
fire  loss  nor  disentitle  the  insurance  company  to  the  protection  of 
the  statutory  conditions  covering  the  case.  The  fact  that  the  sub- 
ject-matter of  the  insurance  is  a special  and  self-propelled  object, 
and  that  accidents  from  its  use  are  so  common  as  to  make  it  con- 
venient to  cover  several  hazards  in  one  policy,  is  no  reason  for 
considering  it,  as  to  fire,  as  different  from  any  other  chattel  or  as 
falling  without  the  words  any  property  therein,”  i.e.,  within 
Ontario,  or  in  transit  therefrom  or  thereto:”  sec.  194.  No  doubt, 
this  sort  of  insurance  has  its  peculiar  moral  as  well  as  physical  risks, 
which  have  recently  prompted  indulgent  legislative  consideration 
(see  1922,  12  & 13  Geo.  Y.  ch.  61,  sec.  14),  but  there  has  been  no 
repeal  of  secs.  154  to  158. 
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The  argument  for  the  appellants,  pressed  to  its  logical  con- 
clusion, would  seem  to  indicate  that  because  the  Legislature  has 
permitted  the  grouping  of  various  kinds  of  insurance  in  one  policy 
it  has  swept  away  the  safeguards  which,  after  much  trouble  and 
litigation,  were,  as  the  result  of  experience,  finally  attached  to  each 
policy  issued  against  loss  by  fire,  and  that  this  reversal  of  policy  has 
happened  in  the  course  of  an  attempt  to  serve  the  convenience  of 
insurance  companies  in  framing  their  contracts.  I see  no  evidence 
of  this  in  the  legislation  existing  when  this  policy  was  issued,  and 
am  of  opinion  that  the  learned  trial  Judge  was  right,  and  that  sec. 
194,  as  well  as  secs.  155  to  158,  applies  to  this  contract  of  insurance. 
I think  the  loss  was  one  by  accidental  fire.  The  previous  theft 
ending  in  a fire  is  equally  insured  against  by  the  policy,  because  it 
covers  the  cost  of  repairing  damage  the  direct  result  of  the 
criminal  act  of  any  person  not  an  employee  nor  a member  of  the 
insured’s  family.  Here,  while  in  the  hands  of  the  thief,  or  derelict 
because  of  its  abandonment,  it  is  burnt.  If  intentionally  burnt 
while  being  stolen,  it  comes  within  the  latter  clause ; if  accidentally 
set  on  fire,  it  is  covered  by  the  former. 

What  then  is  the  effect  of  the  policy  as  controlled  by  the  sections 
I have  quoted?  Section  156,  subsec.  5,  is  very  far-reaching:  “No 
contract  . . . shall  contain  . . . any  . . . stipulation  . . . pro- 
viding that  such  contract  shall  be  avoided  by  reason  of  any  statement 
. . . inducing  the  entering  into  of  the  contract  . . . unless  such 
. . . stipulation  ...  is,  and  is  expressed  to  he,  limited  to 

cases  in  which  such  statement  is  material  to  the  contract,  and  no 
contract  shall  be  avoided  by  reason  of  the  inaccuracy  of  any  such 
statement  unless  it  is  material  to  the  contract.”  (The  words 
italicised  were  introduced  by  5 Geo.  Y.  ch.  20,  sec.  19.)  This  sec- 
tion deals  generally  with  the  way  in  which  the  terms  and  conditions 
of  an  insurance  contract  must  appear  in  it  and  with  their  effect 
when  so  set  out.  It  is  provided  (subsec.  7)  that  it  is  not  to  im- 
pair the  effect  of  sec.  194,  which  effect  is  to  add  certain  conditions 
to  every  policy  which  are  in  turn  affected  in  their  interpretation  by 
sec.  156. 

, There  has  been  much  discussion  and  many  decisions  on  the 
gradual  tightening  of  statutory  control  over  insurance  contracts; 
but  the  result  is  now  clear.  If  I may  repeat  what  is  said  in 
Dworkin  v.  Glohe  Indemnity  Co.  of  Canada  (1921),  51  O.L.R.  159, 
165,  sec.  156  (as  amended  in  1915  by  sec.  19  of  the  Statute  Law 
Amendment  Act,  5 Geo.  Y.  ch.  20)  “now  requires  both  materiality 
in  fact  and  by  convention  to  be  shewn ; that  is,  the  statement  must 
be  material  and  must  be  expressed  in  the  contract  to  be  so.  Ma- 
teriality in  fact  without  an  admission  of  its  importance  in  the  con- 
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tract,  or  agreement  as  to  materiality  without  proof  of  the  fact,  does 
not  afford  any  defence  when  a condition  or  term  of  the  policy  is 
relied  on  to  avoid  the  policy/’ 

The  history  of  the  legislation  on  this  subject  is  given  by  the 
Chief  Justice  of  Ontario  in  Town  of  Arnprior  v.  United  States 
Fidelity  and  Guaranty  Co.  (1914),  30  O.L.E.  618,  where  the  deci- 
sions are  discussed.  The  Court  of  Appeal  had  previously  in  Hay 
V.  Employ e/rs'  Liability  Assurance  Corporation  (1905),  6 O.W.E. 
459,  decided  that  it  was  not  necessary  to  stipulate  in  the  application 
or  proposal  that  any  particular  statement  was  to  be  deemed 
material,  giving  as  a reason  that,  as  the  Judge  or  jury  was  in  all 
cases  to  decide  the  question  of  materiality,  such  a statement  would 
be  useless.  / Subsequently  to  the  judgment  in  the  Arnprior  case,  the 
Legislature  amended  subsec.  5 of  sec.  156  by  inserting  the  words 
and  is  expressed  to  be  ” so  as  to  make  the  section  read  unless 
such  . . . stipulation  ...  is,  and  is  expressed  to  be, 
limited  ” to  material  statements. 

Dealing  now  with  the  case  in  view  of  the  present  state  of  the 
law  and  of  the  applicability  of  secs.  156  and  194,  the  points  raised 
may  be  disposed  of.  In  this  insurance  policy  it  is  provided  (2) 
that,  if  there  be  any  misrepresentation  in,  or  material  omission 
from,  the  proposal  for  this  policy,  the  insurance  shall  be  void.”  The 
statements  in  the  proposal  are,  by  a term  of  the  policy,  made  the 
basis  of  the  contract  and  as  warranties  forming  such  basis.  The 
statement  chiefly  relied  on  as  a misrepresentation  is  that  the 
insured  was  “ th^  sole  and  unconditional  owner  of  an  insured 
automobile,”  which  statement  is  not  expressed  or  proved  to  be 
material,  and  hence  its  untruth  would  form  no  defence. 

I agree,  however,  with  the  learned  trial  Judge  as  to  its  imma- 
teriality, if  one  is  left  without  evidence  upon  the  point  and  bound 
to  determine  it  upon  what  is  common  knowledge  and  common 
sense.  Much  indeed  may  be  said  in  favour  of  its  truth,  having 
regard  to  the  peculiar  terms  of  the  sale  contract  and  to  the  decisions 
referred  to  in  the  judgment  appealed  from,  as  well  as  others.  I 
am  not  able  to  see  that  whether  this  be  a condition,  a warranty,  or 
merely  a misrepresentation,  makes  any  difference  either  as  to  the 
applicability  of  the  statute  or  its  effect  when  applied.  Everything 
was  done  here  to  make  the  statements  of  the  assured  warranties 
and  as  such  the  basis  of  the  contract,  similar  in  effect  to  those  found 
in  Condogianis  v.  Guardian  Assurance  Co.,  [1921]  2 A.C.  125, 
and  Dawsons  Limited  v.  Bonnin  (1922),  38  Times  L.E.  836, 
[1922]  A.C.  413.  But  they  are,  nevertheless,  statements  within 
the  meaning  of  subsec.  5,  and  nothing  can  take  them  out  of  its 
purview  save  some  further  legislation. 
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Condition  5 of  the  policy  relates  to  the  giving  of  a chattel 
mortgage  by  the  insured,  and  is  sufficiently  dealt  with  in  the  judg- 
ment below. 

The  judgment  directs  a reference,  and,  as  we  are  not  other- 
wise disturbing  it,  it  is  not  necessary  to  interfere  with  this  pro- 
vision. ISTo  doubt  the  Master  to  whom  it  is  referred  will,  in  deal- 
ing with  the  costs  of  the  reference,  give  due  weight  to  the  fact  that 
the  appellants  could,  at  the  trial,  have  given^  but  did  not  give,  evi- 
dence controverting  the  statements  as  to  the  expense  of  the  repairs 
by  the  witness  Finmark. 

Appeal  diswAssed  with  costs. 


[ORDE,  J.] 

1922. 

June  28.  McLeOD  V.  'CiTY  OF  WINDSOR. 

Constitutional  Law — Income  Tax — Trustee  of  Estate — Income  Received 
and  Paid  over  to  Anothet^ — Direct  or  Indirect  Taxation — British 
North  America  Act,  sec.  92(2) — Powers  of  Provincial  Legislature — 
Assessment  Act,  secs.  5, 13 — Intra  Vires — Question  whether  Assess- 
ment Properly  Made  under  Act — Res  Judicata. 

The  income  derived  from  property  vested  in  a trustee  or  executor, 
though  he  pays  it  over  to  another  person,  must  be  regarded  for  the 
purposes  of  assessment  as  his  own;  its  taxation  is  not  a species  of 
indirect  taxation,  because  the  income,  being  collectable  by  him  alone, 
is  directly  taxable  against  him,  whether  the  tax  is  regarded  as  a tax 
imposed  upon  the  person  or  upon  the  property  or  upon  both. 

In  re  McMaster  Estate  Assessment  (1901),  2 O.L.R.  474,  followed. 

Sections  5 and  13  of  the  Assessment  Act,  R.S.O.  1914,  ch.  195,  are  not 
ultra  vires  of  the  Provincial  Legislature,  since  the  assessment  is 
upon  the  property  and  income,  and  is  direct  taxation  within  the 
meaning  of  sec.  92(2)  of  the  British  North  America  Act. 

Rex  V.  Lovitt,  [1912]  A.C.  212,  222,  followed. 

Cotton  V.  The  King,  [1914]  A.C.  176,  Burland  v.  The  King  and  Alleyn  v. 
Barthe,  [1922]  1 A.C.  215,  referred  to. 

A direct  tax  is  one  which  is  demanded  from  the  very  persons  who  it  is 
intended  or  desired  should  pay  it.  Indirect  taxes  are  those  which 
are  demanded  from  one  person  in  the  expectation  and  intention  that 
he  shall  indemnify  himself  at  the  expense  of  another. 

Banh  of  Toronto  v.  Lamhe  (1887),  12  App.  Cas.  575,  followed. 

In  so  far  as  the  plaintiff  sought  in  this  action  a declaration  as  to 
whether  or  not  the  Assessment  Act  effectively  authorised  the  assess- 
ment of  the  income  of  the  estate  or  trust  in  his  hands  or  of  himself 
in  respect  of  it,  he  was  held  to  be  precluded  and  bound  by  the  final 
judgment  in  Re  City  of  Windsor  and  McLeod  (1921),  50  O.L.R.  305. 

Action  for  a declaration  of  the  invalidity  of  an  assessment  and 
for  other  relief. 

January  24  and  March  4.  The  action  was  tried  before  Orde,  J., 
without  a jury,  at  Sandwich  and  in  Toronto. 
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A.  C.  McMaster,  K.C.,  A.  C.  Bell,  and  J.  M.  Bullen,  for  the 
plaintiff.  " 

F.  D.  Davis,  K.C.,  for  the  defendants. 

Edward  Bayly,  KjC.,  for  the  Attorney-General  for  Ontario. 

The  Attorney-General  for  Canada^  though  notified  under  sec. 
33  of  the  Ontario  Judicature  Act,  was  not  represented. 

June  28.  Orde,  J.  : — The  action  is  brought  by  the  plaintiff,  as 
the  surviving  executor  and  trustee  under  the  last  will  and  testa- 
ment of  the  late  John  Curry,  against  the  Municipal  Corporation 
of  the  City  of  Windsor,  for  a declaration  that  the  assessment  of  the 
plaintiff  in  respect  of  the  income  of  the  estate  or  trust  in  his  hands 
is  invalid,  and  also  for  a declaration  that  secs.  5 and  13  of  the 
Assessment  Act,  E.  S.  0.  1914,  ch.  195,  are  ultra  vires  of  the 
Provincial  Legislature,  for  an  injunction,  and  for  other  incidental 
relief. 

The  subject-matter  of  the  action  is  already  pending  in  another 
proceeding  now  before  the  Courts,  arising  upon  a case  stated  for 
the  opinion  of  the  Appellate  Division  by  the  learned  Senior  County 
Court  Judge  of  the  County  of  Essex,  upon  an  appeal  to  him  from 
the  judgment  of  the  Court  of  Ee vision  of  the  City  of  Windsor.  By 
its  judgment  of  the  7th  April,  1921,  the  Appellate  Division 
decided  the  question  as  to  the  liability  of  the  estate  to  be  assessed 
for  income,  in  favour  of  the  municipality : Re  City  of  Windsor  and 
McLeod  (1921),  50  O.L.E.  305.  From  that  judgment  an  appeal 
to  the  Supreme  Court  of  Canada  is  now  pending,  but  is,  I am  in- 
formed, not  to  be  heard  until  an  appeal  to  be  taken  in  due  course 
from  the  judgment  in  this  action  is  brought  before  that  Court. 

The  question  as  to  the  constitutionality  of  the  sections  of  the 
Assessment  Act  now  attacked  was  not  raised  in  the  Appellate 
Division.  Apparently  all  that  was  disposed  of  there  was  the  ques- 
tion whether  or  not  the  income  in  question  was  assessable  by  the 
Municipal  Corporation  of  Windsor  within  the  terms  of  the  Assess- 
ment Act.  But  on  his  appeal  to  the  Supreme  Court  of  Canada 
from  that  judgment  the  present  plaintiff  has  raised  the  question  of 
uliA'a  vires. 

Whether  or  not  it  was  open  to  the  Court  of  Eevision,  or  to  any 
Court  sitting  in  review  of  its  decisions,  to  deal  with  the  question  of 
constitutionality,  may  perhaps  be  a nice  point.  If  that  question 
was  open  to  the  Court  of  Eevision  or  to  the  Appellate  Division,  it 
is  doubtless  still  open  to  the  Supreme  Court  of  Canada  if  it  sees 
fit  to  allow  the  objection  to  be  raised  there,  though  not  raised 
earlier.  But  the  plaintiff,  rather  than  take  the  risk  either  that  the 
point  is  not  within  the  jurisdiction  of  the  Court  of  Eevision  or  of 
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a refusal  by  the  Supreme  Court  of  Canada  to  allow  the  point  to  be 
raised  at  this  late  stage  of  the  proceedings,  has  launched  this  action 
in  order  to  bring  the  question  squarely  before  the  Court.  The 
defendants  by  their  defence  plead  the  proceedings  and  judgment  in 
the  other  action  as  being  a complete  defence.  Had  there  been  no 
appeal  to  the  Supreme  Court  of  Canada  from  the  judgment  of  the 
Appellate  Division,  then  if  the  question  could  have  been  raised 
before  the  Court  of  Revision  or  the  Appellate  Division,  that 
defence  would  be  a complete  answer.  Transit  in  rem  judicatam. 
If  it  were  quite  clear  that  the  question  might  have  been  properly 
raised  in  the  other  proceedings,  there  would  have  been  good  ground 
for  staying  this  action  until  after  the  Supreme  Court  of  Canada 
had  disposed  of  the  appeal  now  before  it,  but  no  such  motion  has 
been  made ; and,  while  it  is  quite  proper  for  the  defendants  to  plead 
the  estoppel,  if  any,  created  by  the  other  proceedings,  it  seems  to 
be  recognised  by  both  parties  that  there  is  sufficient  doubt  as  to 
the  efficacy  of  this  plea  to  justify  the  bringing  of  this  action  in 
order  that  the  question  of  ultra  vires  may  be  effectively  dealt  with 
in  one  or  other,  or  both,  of  the  proceedings  now  pending. 

The  statement  of  claim,  as  already  stated,  asks  for  a declaration 
that  the  assessment  for  income  is  invalid  on  the  grounds  herein- 
before set  forth.”  That  prayer  is  wide  enough  to  include  an  ex- 
pression of  opinion  as  to  whether  or  not  the  income  in  question  was 
validly  assessed  under  the  provisions  of  the  Assessment  Act.  That 
question  was,  however,  clearly  before  the  Court  of  Revision,  the 
County  Court  Judge,  and  the  Appellate  Division,  in  the  other  case, 
and  is  dealt  with  fully  by  those  tribunals.  It  is  not  open  to  the 
plaintiff  by  a separate  proceeding  to  seek  another  judgment  upon 
the  same  question.  The  old  principle  that  questions  of  exemption 
or  illegality  were  outside  the  jurisdiction  of  the  Court  of  Revision, 
laid  down  in  NicJcle  v.  Douglas  (1874-5),  35  U.C.R.  126,  37  U.C.R. 
52,  and  followed  in  more  recent  cases  such  as  Toronto  Railway  Co. 
V.  City  of  Toronto,  [1904]  A.C.  809,  at  p.  816,  is,  I think,  now 
done  away  with  by  the  amendment  of  1910  embodied  in  sec.  83  of 
the  Assessment  Act:  Foster  v.  Township  of  St.  Joseph  (1917),  39 
O.L.R.  114,  525.  In  so  far  as  the  plaintiff  seeks  in  this  action  a 
declaration  ^s  to  whether  or  not  the  Assessment  Act  effectively 
assesses  the  income  in  question  or  the  plaintiff  in  respect  of  it,  he 
is  and  will  be  precluded  and  bound  by  the  final  judgment  in  the 
other  proceedings. 

So  that  the  only  question  which  it  is  open  to  me  to  determine  is 
as  to  the  power  of  the  Ontario  Legislature  to  tax  an  executor  or 
trustee  in  respect  of  income  which  he  receives  for  and  pays  over  to 
another  person.  In  saying  that  that  is  the  only  question  open  to  me. 
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I wish  to  guard  myself  against  the  inference  that  I am  ruling  that 
it  is  open  to  me.  It  may  be  that,  under  the  sweeping  provisions  of 
sec.  83  of  the  Assessment  Act,  the  question  of  legislative  power  to 
impose  the  tax  in  question  may  be  within  the  scope  of  the  jurisdic- 
tion of  the  Court  of  Eevision,  though  there  must  always  be  a 
difficulty  in  suggesting  to  a Court,  which  exists  and  exercises  its 
powers  by  virtue  of  a particular  statute,  that  any  part  of  that 
statute  is  beyond  the  powers  of  the  Legislature.  However  this  may 
be,  I am  assuming,  by  reason  of  the  circumstances  under  which  this 
action  has  been  brought^  as  already  explained,  to  deal  with  the 
question  of  ultra  vires,  though  in  the  final  result  the  Supreme  Court 
of  Canada  may  decide  that  it  was  open  for  determination  in  the 
other  proceedings. 

The  plaintiff  contends  that  secs.  5 and  13  of  the  Assessment 
Act,  in  so  far  as  they  purport  to  impose  taxes  upon  income  received 
by  an  executor  or  trustee  for  persons  resident  out  of  Ontario,  are 
beyond  the  powers  of  the  Ontario  Legislature,  because  the  tax  is 
not  direct  taxation  within  the  Province,^’  within  the  meaning  of 
para.  2 of  sec.  92  of  the  British  North  America  Act. 

The  opening  words  of  sec.  5 of  the  Assessment  Act  are  as 
follows : — 

5.  All  real  property  in  Ontario  and  all  income  derived  either 
within  or  out  of  Ontario  by  any  person  resident  therein,  or  received 
in  Ontario  by  or  on  behalf  of  any  person  resident  out  of  the  same, 
shall  be  liable  to  taxation,  subject  to  the  following  exemptions  — • 
Then  sec.  11  declares  how  taxable  income  shall  be  assessed  against 
the  persons  who  derive  it,  and  sec.  12  fixes  the  municipality  in 
which  the  assessment  is  to  be  made. 

'Section  13  is  as  follows : — 

^^13. — (1)  Every  agent,  trustee  or  person  who  collects  or 
receives,  or  is  in  any  way  in  possession  or  control  of  income  for  or 
on  behalf  of  a person  who  is  resident  out  of  Ontario,  shall  be 
assessed  in  respect  of  such  income. 

2.  Every  person  assessed  under  this  section  shall  be  assessed 
at  his  place  of  business,  if  any,  or,  if  he  has  no  place  of  business,  at 
his  residence. 

The  objection  to  the  power  of  the  Legislature  to  impose  the  tax 
in  question  is  based  upon  the  argument  that  the  tax  is  indirect 
because  the  tax  is  assessed  against  a trustee  or  executor  who  is  not 
the  person  who  must  ultimately  pay  or  bear  it,  that  person  being 
the  non-resident  cestui  que  trust  or  beneficiary. 

In  the  present  case  the  assessment  is  made  against  the 
Estate  John  iCurry  ” in  respect  of  $100,000  income.  I gather 
from  the  statement  of  income  put  in  us  an  exhibit  in  the  other  pro- 
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ceedings,  and  printed  at  page  5 of  the  case  in  appeal  in  the  Supreme 
Court  of  Canada,  which  was  itself  put  in  as  an  exhibit  in  the  present 
case,  that  this  assessment  was  intended  to  cover  the  whole  income 
received  by  the  plaintiff  in  his  capacity  of  executor  and  trustee,  and 
that  the  municipality  made  no  effort  to  distinguish  between  that 
portion  of  the  income  which  would  be  payable  to  residents  of  the 
Province  and  that  portion  payable  to  non-residents. 

I think  it  is  fairly  clear  that  the  Assessment  Act  did  not  con- 
template this  method  of  assessment  in  the  ordinary  case  of  a person 
who  receives  income  immediately  distributable,  for  example, 
between  two  persons,  one  resident  within  and  the  other  without 
Ontario.  As  the  person  resident  within  Ontario  is  directly  subject 
to  assessment  himself,  and  as  he  may  reside  in  some  other  muni- 
cipality than  that  in  which  the  agent  or  trustee  resides,  the  assess- 
ment of  the  wEole  income  against  the  collecting  agent  or  trustee 
would  deprive  the  other  municipality  of  its  right  to  collect  taxes 
properly  leviable  by  it.  When  both  trustee  and  cestui  que  trust 
reside  in  the  same  municipality,  no  harm  will  be  done. 

The  situation  in  this  respect  is  not  so  simple  in  the  present 
case,  because  of  the  direction  in  the  will  to  accumulate  a portion  of 
the  income  and  the  uncertainty  as  to  the  beneficiaries  who  will 
ultimately  be  entitled  to  the  income.  If  the  Assessment  Act  is  to 
be  construed  as  limiting  the  power  to  tax  a trustee  or  executor  in 
respect  of  such  income  as  he  receives  for  payment  or  distribution 
abroad,  then  as  to  any  remaining  income  not  immediately  payable 
to  any  person  there  would  be  no  person  who  could  be  assessed,  and 
the  income  might  escape,  at  all  events  until  it  became  ultimately 
payable,  when  the  tax  upon  the  accumulated  income  might  be 
imposed  either  upon  the  resident  beneficiary  or  upon  the  trustee 
before  payment  over  to  the  non-resident  beneficiary.  The  Appel- 
late Division  (Eiddell,  J.,  dissenting)  in  the  other  case,  50  O.L.E. 
305,  has  dealt  with  this  question  and  has  distinguished  Re  Gibson 
and  City  of  Hamilton  (1919),  45  O.L.E.  458,  and  it  is  not  open  to 
me  to  deal  with  that  question  here.  But  I mention  this  aspect  of 
the  case,  because  the  argument  that  the  tax  is  indirect  merely 
because  it  is  imposed  upon  the  plaintiff  as  trustee  and  executor,  if 
sound,  would  extend  not  only  to  the  portion  of  the  income  in  his 
hands  payable  to  persons  resident  out  of  Ontario,  but  to  that  por- 
tion payable  to  persons  resident  within  the  Province.  The  ques- 
tion of  directness  ’’  or  indirectness  ” has  nothing  to  do  with 
residence.  So  that,  if  in  the  result  it  should  be  held  that  the 
assessment  of  a trustee  in  respect  of  income  ultimately  payable  to 
another  is  ultra  vires,  while  the  difficulty  might  be  overcome  for 
the  future  in  respect  of  the  share  of  the  income  actually  received 
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from  the  trustee  by  those  beneficiaries  who  reside  in  Ontario,  by 
means  of  a direct  assessment  upon  them,  there  would  seem  to  be  no 
means  whereby  the  municipality  could  tax  the  income  directed  to 
be  accumulated,  because  of  the  non-existence  of  any  person  resident 
in  Ontario  who  could  be  assessed  in  respect  thereof^  until  the  period 
of  accumulation  had  expired. 

In  dealing  with  the  question  whether  or  not  the  assessment  of  a 
trustee  constitutes  a direct  or  indirect  tax,  the  matter  was  treated 
on  the  argument  as  if  the  tax  had  been  imposed  upon  the  trustee, 
and  because  so  imposed  and  because  the  trustee  was  entitled  to 
indemnify  himself  or  to  collect  the  tax  from  the  beneficiaries,  the 
tax  would  necessarily  be  indirect.  But  I think  this  is  an  entirely 
erroneous  view  of  the  nature  of  the  tax.  By  sec.  5,  real  property 
and  income  are  declared  to  be  liable  to  taxation.  It  is  property 
which  is  subjected  to  the  tax  and  not  persons,  and  nowhere  in  the 
Assessment  Act,  so  far  as  I am  aware,  except  in  the  case  of  business 
assessment,  is  any  liability  imposed  upon  any  one  for  the  payment  of 
taxes  except  as  incidental  to  the  ownership  or  occupation  or 
control  of  property  in  some  form,  and  only  in  respect  of  such 
ownership,  occupation,  or  control.  The  business  assessment 
imposed  by  sec.  10  is  perhaps  an  exception  to  the  general  principle 
that  taxes  under  the  Act  are  levied  upon  property  only;  but,  even 
if  the  business  tax  is  regarded  as  a tax  upon  persons,  it  is  imposed 
with  reference  to  the  occupancy  of  lands  and  not  otherwise. 

I need  not  go  over  the  ground  which  has  been  covered  so  often 
before,  as  to  what  constitutes  direct  taxation  within  the  Prov- 
ince.’^ The  judgment  of  the  Judicial  Committee  in  Bank  of  To- 
ronto V.  Lambe  (1887),  12  App.  'C'as.  575,  has  established  the 
meaning  to  be  given  to  the  phrase,  and  the  definition  has  been 
recently  fully  discussed  and  applied  by  my  brother  Middleton  in 
Treasurer  of  Ontario  v.  Canada  Life  Assurance  Co.  (1915),  33 
O.L.E.  433. 

A direct  tax  is  one  which  is  demanded  from  the  very  persons 
who  it  is  intended  or  desired  should  pay  it.  Indirect  taxes  are 
those  which  are  demanded  from  one  person  in  the  expectation  and 
intention  that  he  shall  indemnify  himself  at  the  expense  of  another ; 
such  are  the  excise  or  customs.  The  producer  or  importer  of  a com- 
modity is  called  upon  to  pay  a tax  on  it,  not  with  the  intention  to 
levy  a peculiar  contribution  upon  him,  but  to  tax  through  him  the 
consumers  of  the  commodity,  from  whom  it  is  supposed  he  will 
recover  the  amount  by  means  of  an  advance  in  price quoted  from 
Mill’s  Political  Economy,  book  V.,  ch.  3,  sec.  1,  in  Bank  of  Toronto 
V.  Lambe,  12  App.  Oas.  575,  at  p.  582. 

That  the  Legislature  has  poAver  to  impose  a direct  tax  upon 
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property  within  the  Province,  both  real  and  personal,  and  therefore 
to  impose  a direct  tax  npon  income  as  a species  of  property  within 
the  Province,  regardless  of  the  residence  of  the  person  entitled,  is, 
I think,  too  clear  for  argnment.  The  maxim  mohilia  sequuntur 
personam  has  no  applicability  in  matters  of  taxes  where  a provincial 
legislatnre  sees  tit,  by  a clear  exercise  of  its  powers,  to  tax  personalty 
physically  situate  within  the  Province^  even  where  the  tax  is  in  the 
nature  of  a succession  duty:  Rex  T.'Lovitt,  [1912]  A.O.  212,  at  p. 
222.  If  therefore  it  is  within  the  power  of  the  Legislature  to 
impose  a direct  tax  upon  property  consisting  of  income  actually 
earned  or  derived  or  brought  into  this  Province,  though  belonging 
to  or  ultimately  payable  to  a person  residing  outside  the  Province, 
is  there  anything  in  the  manner  in  which  the  Assessment  Act 
purports  to  exercise  that  power  which  is  ineffective  by  reason  of 
the  failure  to  exercise  the  power  properly?  It  is  urged  that  the 
assessment  of  the  plaintiff  (and,  for  the  purposes  of  this  case,  the 
assessment  in  the  name  of  Estate  J ohn  Curry  is  treated  as  in 
effect  an  assessment  of  the  plaintiff  in  his  capacity  of  trustee  and 
executor)  in  the  manner  directed  by  sec.  13  is  in  excess  of  the 
Legislature’s  powers  in  that  it  imposes  upon  the  plaintiff  a liability 
to  pay  the  tax,  for  which  he  must  seek  to  indemnify  himself  out 
of  the  funds  in  his  hands  or  from  the  beneficiary,  and  that  such  a 
method  of  assessing  and  collecting  the  tax  brings  it  within  the 
forbidden  category  of  indirect  taxation. 

There  is  in  the  judgment  of  the  Judicial  Committee  in  the  case 
of  Cotton  V.  The  King,  [1914]  A.C.  176,  a course  of  reasoning 
which  might  lend  colour  to  the  argument  that  a tax  imposed  upon 
property,  even  locally  within  the  jurisdiction,  might  be  an  indirect 
tax  if  a trustee  or  other  person,  not  ultimately  liable  to  pay  it,  is 
rendered  liable  in  the  first  instance,  but  I think  a careful  reading 
of  that  judgment  must  result  in  the  conclusion  that  that  argument 
had  reference  only  to  that  portion  of  the  estate  locally  situate  beyond 
the  boundaries  of  the  Province  and  to  the  attempt  by  the  Legisla- 
ture of  Quebec  to  do  indirectly  what  it  could  not  do  directly. 

The  Cotton  case  has  been  recently  discussed  by  the  Judicial 
Committee  in  two  cases,  dealt  with  together,  Burland  v.  The  King 
and  Alleyn  y.  Barthe,  [1922]  1 A.C.  215.  In  those  cases  the 
Judicial  Committee  held  that  the  amending  legislation  which  im- 
posed the  tax  upon  the  succession,  in  so  far  as  property  outside 
Quebec  is  concerned,  and  which  exempts  the  executor,  trustee,  or 
administrator  from  all  personal  liability  for  the  duties,  has  effec- 
tively met  the  difficulty  in  the  Cotton  case : see  p.  228.  It  is  not  to 
be  overlooked  that,  at  p.  227,  the  exemption  from  personal  liability 
of  the  executor,  trustee,  or  administrator  was  already  applicable  in 
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so  far  as  property  within  the  Province  was  concerned.  But,  as  I 
read  these  two  decisions,  I cannot  regard  them  as  having  decided 
one  way  or  the  other  that,  where  property  physically  within  the 
Province  is  made  the  subject  of  direct  taxation,  the  mere  fact  that 
some  person  who  is  entitled  to  indemnify  himself  out  of  the  pro- 
perty itself,  or  as  against  some  henehciary,  is  subjected  to  a personal 
liability  in  respect  of  the  tax,  changes  the  character  of  the  tax  into 
an  indirect  one.  No  one  has  ever  suggested  that  in  taxing  land  the 
fact  that  the  taxes  are  assessed  in  the  name  of  the  trustee  or 
executor  in  whom  it  may  happen  to  be  vested  makes  the  taxes  any 
the  less  a direct  tax  upon  the  land,  notwithstanding  the  fact  that 
under  sec.  94  of  the  Assessment  Act  (while  the  tax  is  also  a charge 
upon  the  lands  and  can  be  collected  by  the  sale  thereof)  the  taxes 
can  be  recovered  in  an  action  against  the  owner  or  tenant  assessed 
therefor.  Section  95  renders  any  person  by  whom  taxes  are  pay- 
able liable  to  an  action  for  their  recovery,  and  this  would,  I think, 
include  a trustee  or  executor  under  sec.  13,  but  he  is  really  in  no 
different  position  in  this  regard  than  if  he  were  assessed  as  the 
owner  of  a parcel  of  land  belonging  to  the  estate. 

Apart  from  the  aspect  of  the  case  with  which  I have  been  deal- 
ing, I am  strongly  inclined  to  the  opinion  that  sec.  13  has  no  appli- 
cation to  a case  like  this  at  all.  The  only  thing  which  creates  a 
doubt  in  my  mind  is  the  use  of  the  word  trustee,^^  but  it  may  be 
that  the  word  as  used  there  is  not  intended  to  include  a trustee  in 
whom  the  estate  is  vested.  The  significant  words  are  “ who  collects 
or  receives,  or  is  in  any  way  in  possession  or  control  of  income  for 
or  on  behalf  of  a person  who  is  resident  out  of  Ontario.’’  I have 
italicised  the  words  for  or  on  behalf  of  ” because  I think  they 
furnish  the  key  to  the  real  scope  of  the  section,  namely,  that  it  is 
intended  to  cover  cases  of  agency  or  cases  analogous  thereto.  An 
executor  or  trustee  (in  the  real  sense)  does  not  receive  or  collect  or 
control  income  for  or  on  behalf  of  ” anybody.  By  virtue  of  his 
status  and  his  legal  ownership  of  the  estate  or  fund  in  his  hands, 
the  income  which  he  receives  or  collects,  is,  qua  income,  his.  See  In 
re  McMaster  Estate  Assessment  (1901),  2 O.L.E.  474.  He  alone 
can  sue  for  its  recovery  from  the  persons  liable  to  pay,  and  the 
cestui  que  trust  or  beneficiary  would  have  no  status  if  he  tried  to 
collect  direct.  That  the  trustee  is  under  a liability  to  distribute  the 
income  when  collected  to  other  persons  does  not  rest  upon  any 
principle  of  ownership  in  or  right  to  the  income  (other  than  an 
equitable  one)  prior  to  its  collection  by  the  trustee.  There  may  be 
several  beneficiaries,  some  resident  and  some  non-resident,  among 
whom  the  income,  when  collected,  is  distributable  after  deducting 
the  expenses  of  collection  or  administration.  How  is  it  possible  to 
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say  what  part  of  the  income  so  received  belongs  to  one  or  other  of 
the  beneficiaries  until  the  trustee  or  executor  has  allocated  it  ? The 
McMaster  case  clearly  supports  the  view  that  the  income  for  pur- 
poses of  taxation  is  the  income  of  the  trustee  and  not  that  of  the 
beneficiary.  But  income  collected  by  an  agent  would  be  the  pro- 
perty of  the  principal  both  before  and  after  collection.  The  agent 
would  sue  for  it  in  the  name  of  the  principal,  or,  even  if  there 
might  be  a right  to  sue  vested  in  the  agent,  the  principal  could  in 
most  cases  displace  the  agent  and  sue  in  his  own  name. 

If  this  view  is  the  correct  one,  then  there  would  be  no  room  for 
argument  that  the  assessment  of  an  executor  or  trustee  in  a case 
like  the  present  is  a species  of  indirect  taxation,  because  the  income, 
being  collectable  by  him  and  by  him  alone,  is  directly  taxable 
against  him,  whether  the  tax  is  regarded  as  a tax  imposed  upon  the 
property  or  upon  the  person  or  upon  both. 

For  these  reasons,  I am  of  the  opinion  that  secs.  5 and  13  of 
the  Assessment  Act  are  not  ultra  vires  the  Legislature  of  Ontario, 
and  that  the  action  should  be  dismissed  with  costs.  The  costs 
incurred  by  the  Attorney-General  for  Ontario  ought  also  to  be  paid 
by  the  plaintiff. 

[The  plaintiff  appealed  per  saltum  to  the  Supreme  Court  of  Canada 
from  the  judgment  of  Orde,  J.,  and  that  appeal  and  the  appeal  in  Re 
City  of  Windsor  and  McLeod  were  heard  in  February,  1923'.  Judgment 
was  given  on  the  15th  June,  1923.  The  appeal  from  the  order  of  the 
Appellate  Division  was  allowed  with  costs  and  the  order  of  the  County 
Court  Judge  restored  (Idington,  J.,  dissenting) ; and  the  appeal  from 
the  judgment  of  Orde,  J.,  was  dismissed  with  costs,  including  the  costs 
of  the  Attorney-General  (Duff,  J.,  dissenting).] 


[IN  BANKRUPTCY.] 

Ee  Longmoee. 

Bankruptcy — Application  hy  Trustee  to  Set  aside  Transfers  of  Promis- 
sory Notes  to  Creditor  as  Preferential — Certain  Creditors  Pro- 
ceeding in  Name  of  Trustee — Bankruptcy  Act,  sec.  35  — Exclusive 
Benefit  of  Prosecuting  Creditors — Assignment  to  Trustee — Belay 
in  Filing  after  Execution  and  Delivery — Re-execution — Effect  of — 
Transfer  not  Made  within  3 Months  before  Assignment — Invalidity 
under  Assignments  and  Preferences  Act,  sec.  5(2)  — Transfers 
within  3 Months  — Primd  Facie  Presumption  — Bankruptcy  Act, 
sec.  31(2)  (10  d 11  Geo.  V.  ch.  34,  sec.  8)  — Evidence  — Knowledge 
of  Insolvency — Absence  of  Bona  Fides — Available  Acts  of  Bank- 
ruptcy — Secs.  2(t),  3(b),(g)  — Discount  of  Promissory  Notes  — 
Claim  by  Trustee  to  Proceeds. 

Where  an  application  was  made  by  creditors,  in  the  name  of  the  trustee 
in  bankruptcy,  but  for  their  own  exclusive  benefit,  by  virtue  of  an 
order  under  sec.  35  of  the  Bankruptcy  Act,  to  set  aside  as  preferential 
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certain  payments  or  transfers  made  by  the  debtor  to  another 
creditor:  — 

Held,  that  sec.  35  covers  actions  or  proceedings  to  set  aside  preferential 
transactions;  so  far  as  the  person  against  whom  the  proceedings 
are  taken  is  concerned,  they  are  taken  for  the  benefit  of  the  credi- 
tors as  a whole;  and  that  person  is  not  in  a position  to  set  up  the 
ordeir  made  under  sec.  35  as  giving  him  rights  by  way  of  defence 
which  he  would  not  otherwise  possess. 

The  creditors  attacking  the  transactions,  taking  all  the  risk,  cannot  be 
compelled,  in  the  event  of  success,  to  share  the  fruits-  of  their  success 
with  those  creditors  who  declined  to  share  the  risk. 

Ex  p.  Cooper,  In  re  Zucco  (1875),  L.R.  10  Ch.  510,  distinguished. 

The  authorised  assignment  by  the  debtor  to  the  trustee  was  dated, 
executed,  and  delivered  on  the  11th  August;  but  the  filing  of  it  was 
delayed,  and  it  was  re-executed  on  the  12th  September,  and  then 
filed:  — 

H,eld,  that  the  assignment  was  not  revocable  at  the  will  of  the  assignor; 
as  soon  as  the  trustee  accepted  the  assignment,  it  took  effect  as  of  the 
day  of  its  original  execution. 

If  the  assignment  was  to  be  treated  as  made  on  the  11th  August,  all 
the  transactions  impeached  took  place  within  3 months  of  its  date, 
and  all  were  subject  to  the  primd  facie  presumption  of  invalidity, 
under  sec,  31(2)^ of  the  Bankruptcy  Act,  as  enacted  by  10  & 11  Geo, 
V.  ch.  34,  sec.  8-. 

Taking  the  date  as  the  12th  September,  the  earliest  of  the  transactions 
was  not  within  the  3 months,  and  its  validity  must  be  determined 
under  sec.  5(2)  of  the  Assignments  and  Preferences  Act,  R.S.O.  1914, 
ch.  134. 

Re  Davison  (1922),  52  O.L.R.  244,  followed. 

And  held,  upon  the  evidence,  that  this  transaction  was  preferential  and 
void  under  either  of  the  statutes;  and  the  other  transactions  were 
void  under  the  Bankruptcy  Act;  they  undoubtedly  had  the  effect  of 
giving  the  creditor  to  whom  they  were  made  a preference,  and  the 
priymd  facie  presumption  of  their  invalidity  had  not  been  rebutted  by 
shewing  that  they  were  made  as  required  by  sec.  32  of  the  Bank- 
ruptcy Act;  they  were  made  with  knowledge  on  the  part  of  that 
credjitor  of  the  fact  that  the  debtor  was  “ insolvent,”  as  defined  by 
sec.  2(t),  and  therefore  were  not  made  in  good  faith,  and  they  were 
also  made  with  knowledge  on  the  creditor’s  part  that  the  debtor  had 
committed  acts  of  bankruptcy  within  sec.  3(&)  and  (g),  in  regard 
to  his  dealings  with  that  creditor. 

Promissory  notes  which  had  been  thus  invalidly  transferred  to  the 
preferred  creditor  having  been  discounted,  it  was  argued  for  the 
trustee  that  the  proceeds,  rather  than  the  notes  themselves,  should 
be  handed  over  to  him: — 

Held,  that  the  trustee  could  not  assert  a right  to  treat  the  notes  as  dis- 
counted and  at  the  same  time  ask  that  the  transactions  be  set  aside — 
if  set  aside,  they  must  be  completely  set  aside. 

Application  on  behalf  of  the  trustee  of  the  bankrupt  estate  of 
one  Longmore  to  set  aside  certain  alleged  preferential  payments 
or  transfers  by  the  debtor  to  the  Commercial  Credit  Company. 

The  application  was  heard  by  George  S.  Holmested,  K.C., 
Registrar  in  Bankruptcy. 

H.  TT.  A.  Foster,  for  the  trustee. 

F.  C.  Gardiner,  for  the  Commercial  Credit  Company. 
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May  27.  The  Eegistear: — The  application,  though  in  the 
name  of  the  trustee,  is  made  by  creditors,  under  the  provisions  of 
sec.  35  of  the  Bankruptcy  Act,  by  which  section  it  is  provided  that 
any  benefit  derived  from  the  proceedings  is  to  belong  exclusively  to 
the  creditor  instituting  the  proceedings,  to  the  extent  of  his  claim 
and  costs ; and,  therefore,  it  is  claimed  that  only  any  surplus  which 
may  remain  will  be  available  for  the  general  body  of  creditors.  The 
question  therefore  arises,  at  the  outset  of  the  inquiry,  whether  pro- 
ceedings can  be  effectively  taken  to  set  aside  alleged  preferential 
payments  if  the  procedings  are  brought  for  the  exclusive  benefit  of 
some  particular  creditor  or  creditors. 

The  general  rule  of  the  Court  in  regard  to  preferential  pay- 
ments is  that  they  cannot  be  set  aside  for  the  exclusive  benefit  of 
any  particular  creditor  or  creditors — see  Ex  p.  Cooper,  In  re  Zucco 
(1875),  L.E.  10  Ch.  510,  a decision  of  the  English  Court  of  Appeal; 
and  the  reason  seems  to  be  obvious.  There  is  nothing  morally 
wrong  in  a creditor  seeking  to  get  payment  of  a debt  owing  to  him. 
It  becomes  a statutory  wrong  merely  because  such  payment,  if  made 
by  an  insolvent  debtor,  prevents  an  equal  distribution  of  his  assets 
among  his  creditors,  and,  if  allowed,  would  lead  to  a general  game 
of  grab  of  the  assets  of  an  insolvent,  in  which  some  creditors  might 
manage  to  possess  themselves  of  the  whole  of  the  assets,  leaving 
nothing  for  the  rest  of  the  creditors.  It  would  not  in  any  way 
redress  this  evil  if  one  creditor,  for  his  own  exclusive  benefit,  or 
one  particular  class  of  creditors,  for  their  exclusive  benefit,  could 
set  aside  such  payments,  because  that  would  merely  result  in  one 
creditor  or  class  of  creditors  stepping  into  the  shoes  of  the  preferred 
creditor,  and  thereby  themselves  becoming  preferred  creditors, 
which  is  the  very  result  sought  to  be  avoided  in  providing  for  the 
setting  aside  of  preferential  payments. 

It  is  argued  that  there  is  no  similar  provision  to  sec.  35  in  the 
English  Act,  and  that  the  effect  of  this  section  is  to  enable  one 
creditor  to  get  an  exclusive  benefit  by  suing  in  the  trustee’s  name 
to  set  aside  a preferential  payment.  That  section,  however,  merely 
gives  to  the  creditor  availing  himself  of  its  provisions  the  exclusive 
right  in  any  benefit  derived  from  the  proceeding but,  if  no 
benefit  can  be  derived  from  such  proceedings  except  upon  the  terms 
of  his  waiving  any  exclusive  rights,  that  section  is  not  in  any  way 
violated,  or  the  right  which  it  purports  to  confer  denied — the 
proceedings  fail  simply  by  reason  of  some  fundamental  defect  in 
the  constitution  of  the  action  or  proceeding,  which  precludes  any 
benefit  from  being  derived  therefrom. 

A creditor  suing  in  the  trustee’s  name  cannot  thereby  enable  the 
trustee  to  obtain  a relief  which  neither  the  trustee  could  obtain  if 
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he  were 'himself  suing,  nor  the  creditor  obtain  if  he  were  himself 
suing  in  his  own  name. 

The  result  therefore  appears  to  me  to  be  this,  that,  unless  the 
creditors,  who  are  using  the  trustee’s  name,  waive  any  exclusive 
right  to  the  benefit  to  be  derived  from  the  proceedings,  after  pay- 
ment of  all  their  costs  connected  therewith,  the  application  fails 
and  must  be  dismissed  with  costs. 

If,  however,  the  creditors  who  are  prosecuting  the  present  pro- 
ceedings waive  their  exclusive  rights  under  sec.  35  and  (subject  to 
the  payment  of  all  their  costs  connected  with  these  proceedings 
between  solicitor  and  client)  consent  that  the  proceeds,  if  any, 
recoverable  under  these  proceedings  shall  be  subject  to  distribution 
as  provided  by  sec.  51,  then  I think  they  will  be  in  a position  effect- 
ively to  attack  preferential  payments;  and,  on  the  assumption  that 
they  are  willing  to  do  this,  I proceed  to  consider  the  merits  of  the 
case  presented. 

The  assignment  by  the  debtor  to  the  trustee  was  originally  dated 
and  executed  on  the  11th  August,  1921.  It  appears  to  have  been 
redated  the  12th  September,  1921,  and  to  have  been  then  re-exe- 
cuted. I suggested  to  the  solicitor  for  the  applicant  that  the  trus- 
tee should  be  asked  to  furnish  an  explanation  of  this  apparently 
questionable  condition  of  the  assignment,  and  the  solicitor 
has  done  so.  He  informs  me  that  the  assignment  was,  at  his 
instance,  on  behalf  of  certain  clients  who  were  creditors  of  the 
debtor,  executed  on  the  11th  August,  that  he  held  it  as  solicitor  for 
the  trustee,  but  that  he  went  on  his  vacation,  and  delay  arose  in  con- 
sequence, and  that,  as  it  could  not  be  filed  within  4 days,  he  thought 
it  best  to  get  it  re-executed,  and  it  was  therefore  re-executed. 

I may  observe  that  an  assignment  which  has  once  been  duly 
executed  and  delivered  is  not,  in  my  opinion,  a document  revocable 
at  the  will  of  the  assignor.  It  is  of  course  true,  as  a learned  Judge 
once  remarked,  that  “ You  can’t  put  an  estate  into  a man  in  spite 
of  his  teeth,”  and  an  assignment  may  fail  by  refusal  of  the  grantee 
to  accept:  see  the  Bankruptcy  Act,  sec.  15(5)  ; but  where  there  is 
delay  in  acceptance,  and  the  trustee  named  ultimately  does  accept 
the  assignment,  then  the  assignment  needs  no  re-execution  to  give 
it  effect,  but  it  forthwith  takes  effect  and  relates  back  to  the  date 
of  its  execution.  At  the  date  of  the  re-execution  the  debtor  had 
nothing  to  assign;  as  soon  as  the  trustee  accepted  the  assignment 
it  took  effect  as  of  the  day  of  its  original  execution. 

Where  delay  arises  between  the  execution  of  an  assignment  and 
its  acceptance  by  the  trustee,  it  seems  to  me  that,  instead  of  resort- 
ing to  the  process  of  re-execution  of  the  deed,  it  would  be  better 
for  the  trustee,  when  he  files  the  assignment,  also  to  file  an  affi- 
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davit  explaining  the  circumstances  and  the  apparent  delay  which 
has  taken  place  in  its  filing  or  gazetting.  This,  it  seems  to  me, 
would  be  a better  course  than  placing  on  the  files  a document  mani- 
festly raising  on  its  face  a question  as  to  its  true  date. 

If  this  assignment  is  to  be  treated  as  having  been  made  on  the 
11th  August,  then  all  of  the  transactions  impeached  took  place 
within  three  months  of  its  date,  and  are  all  subject  to  the  primd 
facie  presumption  of  invalidity,  under  sec.  31  (2)  of  the  Bank- 
ruptcy Act,  as  enacted  by  the  Act  of  1920,  10  & 11  Geo.  V.  ch. 
34,  sec.  8. 

Assuming,  however,  that  the  assignment  took  effect  only  on  the 
12th  September,  1921,  the  first  of  the  transactions,  being  that 
relating  to  the  Argonette  note,  would  appear  to  have  taken  place  a 
few  days  more  than  three  months  prior  to  the  assignment,  and  its 
validity  would  have  to  be  determined  under  the  Assignments  and 
Preferences  Act,  R.S.O.  1914,  ch.  134,  sec.  5,  subsec.  2 : see  Re 
Davison  (1922),  52  O.L.R.  244.  That  subsection  is  as  follows: — 

“ (2)  Subject  to  the  provisions  of  section  6 every  such  gift, 
conveyance,  assignment  or  transfer,  delivery  over  or  payment  made 
by  a person  being  at  the  time  in  insolvent  circumstances,  or  unable 
to  pay  his  debts  in  -full,  or  knowing  himself  to  be  on  the  eve  of 
insolvency,  to  or  for  a creditor  with  the  intent  to  give  such  creditor 
an  unjust  preference  over  his  other  creditors  or  over  any  one  or 
more  of  them  shall,  as  against  the  creditor  or  creditors  injured, 
delayed,  prejudiced  or  postponed,  be  null  and  void.” 

The  subsection  speaks  of  a person  being  at  the  time  in  insol- 
vent circumstances,  or  unable  to  pay  his  debts  in  full,”  but  I do 
not  think  the  interpretation  of  insolvent  ” in  the  Bankruptcy 
Act,  sec.  2 (t),  can  be  held  to  be  applicable  to  the  construction 
of  the  Assignments  and  Preferences  Act.  An  insolvent,  according 
to  the  general  meaning  of  the  word,  is  one  whose  assets  are  insuf- 
ficient to  pay  his  liabilities,  and  would  not  ordinarily  mean  some 
of  those  included  in  the  definition  of  insolvent  ” in  the  Bank- 
ruptcy Act.  In  the  interpretation  of  the  Assignments  and  Pref- 
erences Act,  sec.  5,  it  has  been  held  that  not  only  must  there  be 
insolvency,  but  the  person  to  whom  preferential  payments  or 
transfers  are  made  must,  when  they  are  made,  have  knowledge  of 
such  insolvency,  before  such  payments  or  transfers  can  be  set  aside. 

The  manager  of  the  Commercial  Credit  Company  has  denied 
under  oath  that  he  had  any  such  knowledge,  but  he  admitted  that 
in  April,  1921,  when  the  company  commenced  to  deal  with  the 
debtor,  the  debtor  did  furnish  him  with  a statement  of  his  assets 
and  liabilities.  Unfortunately,-  as  I think,  for  the  company,  this 
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statement,  though  ample  time  was  given  to  search  for  it,  has  not 
been  produced. 

It  appears  that  about  this  time  the  affairs  of  the  debtor  were 
under  investigation  by  an  accountant,  and  his  report,  which  is 
dated  in  May,  1921,  shews  that  in  December,  1920,  the  debtor  was 
absolutely  insolvent,  in  the  ordinary  acceptation  of  the  term.  If 
therefore  the  debtor  in  the  previous  month  of  April,  1921,  fur- 
nished a true  statement  of  his  affairs  to  the  Commercial  Credit 
Company,  he  must  have  shewn  that  he  was  insolvent.  In  the 
absence  of  any  evidence  as  to  the  contents  of  that  statement,  am  I 
to  presume  that  it  was  a false  statement?  And  yet,  unless  it  was 
a false  statement,  it  is  hard  to  account  for  reasonable  people  com- 
mencing to  do  business  with  a debtor  shewing  himself  to  be  insol- 
vent. The  maxim  Omnia  prcesumuntur  contra  spoliatorem  may 
possibly  be  applicable,  even  though  it  is  not  definitely  shewn  that 
the  Commercial  Credit  Company  or  any  of  its  officers  actually 
destroyed  the  document.  But,  whether  it  be,  or  not,  it  cannot  be 
presumed  that  the  non-produced  statement  was  false  and  fraudu- 
lent. Even  if  knowledge  of  the  true  condition  of  the  debtor’s 
affairs  cannot  be  imputed  to  the  company  by  reason  of  its  having 
received  the  statement  from  the  debtor  to  which  I have  referred, 
there  were  certain  other  facts  connected  with  the  debtor’s  affairs 
indubitably  within  the  knowledge  of  the  company’s  officers.  There 
was  the  fact  that  in  May  the  company  had  advanced  $3,500  to  the 
debtor,  for  which  it  had  taken  a note  payable  one  day  after  date, 
which  Lad  remained  over  a month  unpaid,  despite  constant  applica- 
tions for  the  money.  This  advance  had  been  made  to  take  a car  out 
of  bond,  and  on  the  faith  that  it  was  to  be  forthwith  sold,  and  out  of 
the  proceeds  the  advance  repaid.  The  officers  of  the  company 
knew  that  the  car  had  disappeared  from  the  debtor’s  premises,  and 
that  no  satisfactory  account  could  be  got  from  the  debtor  as  to  what 
had  become  of  it,  or  why  the  note  was  not  paid  ofi.  If  these  facts 
did  not  lead  the  company’s  officers  to  believe  that  the  debtor  was 
insolvent,  they  certainly  were  sufficient  to  put  them  on  inquiry, 
and  if  they  had  made  due  inquiry  they  would  probably  have  satis- 
fied themselves  of  the  debtor’s  insolvency.  The  Dunn  statement 
produced  was  not  obtained  until  the  20th  July^  and  therefore  could 
not  have  affected  the  company’s  action  in  June  previous.  But,  if  a 
creditor  in  such  circumstances  forbears  to  make  inquiry  and  volun- 
tarily shuts  his  eyes  in  order  that  he  may  plead  ignorance,  can  he 
be  said  to  have  acted  in  good  faith  when  he  secures  payment  of 
money  or  the  transfer  of  securities  which  have  the  effect  of  giving 
him  a preference  over  other  creditors  ? 
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Although  the  transaction  regarding  the  Argonette  note  was 
actually  entered  in  the  books  of  the  Commercial  Credit  Company 
under  date  of  the  14th  June,  I think  the  fair  conclusion  from  the 
evidence  is  that  it  was  received  by  the  company  about  the  10th 
June.  The  transfer  of  this  note,  if  it  had  taken  place  in  the 
ordinary  course  of  business,  might  possibly  have  been  validly  made ; 
but,  being  procured  in  the  circumstances  I have  mentioned,  and 
having,  as  it  undoubtedly  had,  the  effect  of  giving  the  company  a 
preference  over  other  creditors,  it  must  be  held  to  have  been  made 
to  the  Commercial  Credit  Company  with  knowledge  of  the  debtor’s 
insolvency,  and  is  therefore  invalid,  even  if  it  has  to  be  dealt  with 
under  the  Assignments  and  Preferences  Act. 

The  transfers  of  notes  made  within  the  three  months  prior  to  the 
date  of  the  assignment  (be  it  the  11th  August  or  the  12th  Septem- 
ber) are  within  sec.  31  of  the  Act.  They  undoubtedly  had  the 
effect  of  giving  the  Commercial  Credit  Company  a preference,  and 
the  prima  facie  presumption  of  their  invalidity  has  not  Ix'en 
rebutted  by  shewing  that  they  were  made  as  required  by  sec.  32. 

It  may  be  said  that,  as  far  as  the  Duval  note  is  concerned,  there 
was  no  intention  on  the  part  of  the  debtor  to  give  any  preference. 
When  the  Commercial  Credit  Company  got  this  note  from  Eyder, 
the  debtor’s  agent,  the  latter  was  led  to  believe  that  the  company 
was  going  to  give  cash  for  it.  Instead  of  doing  so,  having  got  the 
note  into  its  possession,  it  determined,  without  the  consent  or  con- 
currence of  the  debtor,  to  apply  the  note  towards  the  payment  of  a 
pre-existing  debt,  as  to  which  only  an  instalment  was  in  default — 
and  it  did  so,  as  I hold,  with  the  view  of  giving  itself  a preference 
over  other  creditors. 

As  to  this,  and  the  other  notes  transferred  to  the  company 
within  three  months  of  the  making  of  the  assignment,  and  which  it 
is  not  necessary  to  specify  in  detail,  the  Commercial  Credit  Com- 
pany has  failed  to  establish  that  they  were  transferred  in  accord- 
ance with  the  conditions  of  sec.  32.  They  were  made  with  know- 
ledge of  the  fact  that  the  debtor  was  “ insolvent,”  as  defined  by 
sec.  2(t),  and  therefore  were  not  made  in  good  faith,  and  they  were 
also  made  with  knowledge  that  the  debtor  had  committed  acts  of 
bankruptcy  within  sec.  3(6)  and  (g),  in  regard  to  his  dealings 
with  the  Commercial  Credit  Company  itself. 

If,  therefore,  there  is  filed,  within  two  weeks,  a waiver,  on  the 
part  of  the  creditors  who  are  prosecuting  these  proceedings  in  the 
name  of  the  trustee,  of  all  exclusive  claim  to  the  benefit  to  be 
derived  therefrom,  after  payment  of  all  their  costs  between  solicitor 
and  client,  the  several  transfers  impeached  will  be  declared  invalid, 
and  the  Commercial  Credit  Company  will  be  ordered  to  deliver  them 
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up  to  the  trustee  and  to  pay  all  moneys  it  may  have  received  on 
account  thereof  (to  be  ascertained  by  me  in  case  the  parties  differ) 
and  to  pay  to  the  applicant  the  costs  of  the  proceedings.  All  moneys 
recovered  by  virtue  of  this  order^  after  payment  of  all  costs  of  the 
application  between  solicitor  and  client  not  recoverable  from  the  Longmore 
Commercial  Credit  Company,  to  be  a first  charge  on  the  fund,  and 
the  residue  to  be  distributed  as  provided  by  seq.  51. 

If  the  waiver  is  not  filed,  then  the  application  is  dismissed 
with  costs  to  be  paid,  by  the  creditors  prosecuting  the  proceedings, 
to  the  Commercial  Credit  Company : ^ee  Re  Sturrner  and  Town  of 
Beawerton  (1911-1^),  25  O.L.E.  190,  566;  or,  if  the  Commercial 
Credit  iCompany  prefer  it,  by  the  trustee  in  whose  name  the  pro- 
ceedings have  been  carried  on. 


The  trustee  appealed  from  the  order  of  the  Eegistrar. 


June  5.  The  appeal  was  heard  by  Orde,  J.,  in  Chambers. 
Foster,  for  the  trustee. 

Gardiner,  for  the  Commercial  Credit  Company. 


June  28.  Cede,  J.  : — I find  myself  quite  unable  to  agree  with 
the  decision  of  the  learned  Eegistrar.  The  case  of  Ex  p.  Cooper,  In 
re  Zucico,  L.E.  10  Ch.  510,  upon  which  he  relies,  has  no  application 
here,  in  my  judgment.  It  is  of  course  quite  correct  to  say  as  a 
general  principle  that  a preferential  transaction  cannot  be  set  aside 
except  for  the  benefit  of  all  the  creditors.  The  Zucco  case  was  of 
rather  an  ^unusual  character,  a creditor  claiming  a security  as 
against  the  bankrupt  upon  the  property  which  had  been  preferen- 
tially transferred  to  another  creditor  and  seeking  by  using  the 
name  of  the  trustee  to  set  aside  the  preferential  transfer  and  at  the 
same  time  to  assert  his  security  as  against  the  estate.  The  Court 
held  that  these  two  positions  were  incompatible,  as,  unless  he 
abandoned  his  security,  there  could  be  no  foundation  for  the  right 
to  set  aside  the  preference,  because  there  could  be  no  preference 
otherwise  than  as  against  all  the  creditors. 

The  principle  given  effect  to  in  that  case  is,  of  course,  also  the 
law  in  this  Province,  and  it  is  not  suggested  that  a creditor  here 
who  seeks  in  the  name  of  the  trustee  to  set  aside  a preferential 
transaction  can  do  so  for  his  own  benefit,  except  under  the  pro- 
visions of  the  Bankruptcy  Act.  The  decision  of  the  Eegistrar  com- 
pletely nullifies  the  effect  of  sec.  35  of  that  Act,  in  all  cases  where 
the  proceeding  to  be  taken  is  to  set  aside  a preference,  because  it 
would  be  futile  for  one  or  more  creditors  to  take  all  the  risk  and 
then  when  successful  be  compelled  to  share  the  fruits  of  their 
success  with  those  creditors  who  declined  to  share  the  risk. 
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In  my  judgment,  the  section  is  wide  enotigh,  and  is  intended, 
to  cover  actions  or  proceedings  to  set  aside  preferential  transac- 
tions, as  well  as  actions  to  recover  any  other  property  or  debt  or 
chose  in  action  belonging  or  due  to  the  bankrupt.  So  far  as  the 
person  against  whom  the  proceedings  are  taken  is  concerned  they 
are  taken  for  the  benefit  of  the  creditors  as  a whole.  That  person 
is  not  in  a position  to  set  up  the  order  made  under  sec.  35  as  giving 
him  rights  by  way  of  defence  which  he  did  not  otherwise  possess. 

In  the  Zucco  case  the  judgnient  was  based  on  the  principle  that 
the  preferred  creditor  had  a Complete  defence  against  the  creditor 
seeking  to  use  the  trustee’s  name,  so  long  as  that  creditor  asserted 
the  lien  or  security  as  against  the  estate.  But  the  prosecuting 
creditor  here  is  not  asserting  a lien,  and  the  preferred  creditor 
could  have  no  defence  had  the  trustee,  of  his  own  initiative,  taken 
proceedings  to  set  aside  the  preference.  How  any  arrangement  or 
order  affecting  the  distribution  of  the  bankrupt’s  estate  (because 
that  is  all  that  it  means)  can  be  relied  on  as  a further  defence  by 
the  preferred  creditor,  I am  unable  to  understand. 

The  judgment  of  the  Registrar  will  therefore  be  set  aside,  and 
the  prosecuting  creditors  will  be  entitled  to  the  full  benefit  of  the 
order  made  by  virtue  of  sec.  35,  under  which  they  proceeded  in  the 
name  of  the  trustee,  to  the  exclusion  of  those  creditors  who  declined 
to  share  in  the  expense  and  risk  involved  in  the  proceedings. 

On  the  other  branch  of  the  motion,  I see  no  reason  for  disturb- 
ing the  judgment  of  the  learned  Registrar.  Mr.  Poster  argued 
that,  as  the  Commercial  Credit  Company  had  discounted  the  notes, 
they  should  hand  over  the  proceeds  to  the  trustee,  rather  than  the 
notes  themselves.  But  the  creditor  who  obtained  the  preference  is 
surely  not  to  be  placed  in  a worse  position  than  he  stood  before  the 
preferential  transaction,  except  in  so  far  as  he  has  himself  altered 
his  position  for  the  worse.  The  trustee  can  hardly  assert  a right  to 
treat  the  notes  which  were  wrongfully  turned  over  to  the  Commer- 
cial Credit  Company  as  discounted,  and  at  the  same  time  ask  that 
the  transaetion  shall  be  set  aside.  If  set  aside,  it  must  be  completely 
set  aside. 

As  success  upon  this  appeal  has  been  divided,  there  will  be  no 
costs  of  the  appeal  to  either  party,  but  the  costs  of  the  earlier  pro- 
ceedings should  be  added  to  the  claim  of  the  prosecuting  creditors 
and  be  paid  by  the  Commercial  Credit  Company. 
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Infant— Custody — Right  of  Father — Welfare  of  Child — Agreement  with 
Maternal  Aunt — Preference  of  Child — Infants  Act,  R.8.0.  1914,  ch. 
15S,  secs.  2(1),  3(1),  4 — Difference  in  Religious  Faith — Undertak- 
ing of  Father. 


June  30. 
Nov.  2. 
Dec.  18'. 


1923. 
May  11. 


A girl  was,  at  the  age  of  2,  upon  her  mother’s  death,  handed  over  by 
her  father  to  the  care  of  her  aunt,  her  mother’s  sister,  and  was  cared 
for,  supported,  and  educated  in  the  home  of  her  aunt,  until  she  was 
9 years  old,  when  her  father  began  proceedings  in  Court  to  obtain  an 
order  for  her  custody,  as  against  her  aunt,  who  opposed  the  proceed- 
ings. Upon  giving  up  the  child,  the  father  had  signed  an  informal 
document,  which  stated  that  he  gave  the  child  to  her  aunt  to  be 
brought  up  and  taught  in  the  Roman  Catholic  faith  until  she  should 
be  18  years  old' — then  she  can  i;eturn  to  my  house  if  she  deems 
it  well.”  The  aunt  was  a Roman  Catholic,  as  the  child’s  mother  had 
been;  the  father  was  a Methodist.  The  aunt  had  fulfilled  her  part 
of  the  bargain,  and  the  child  had  been  well  cared  for  and  instructed 
in  the  Roman  Catholic  faith:  — 

Held,  that  the  main  consideration  for  the  Court  was  the  welfare  of  the 
child;  and  the  order  of  Hodgins,  J.A.,  who  tried  an  issue  upon  oral 
evidence,  directing  that  the  child  should  remain  in  the  custody  of  her 
aunt  until  she  should  have  passed  the  age  of  12,  was  affirmed  on 
appeal  (Meredith,  C.J.C.P.,  dissenting). 

Sections  2(1),  3(1),  and  4 of  the  Infants  Act,  R.S.O.  1914,  ch.  153, 
considered. 

Review  of  the  authorities. 

In  re  Mathieson  (1918'),  87  L.J.N.S.  Ch.  44i5.  and  119  L.T.R.  18,  sul)  nom. 
Mathieson  v.  Napier,  and  D' Andrea  (1916),  37  O.L.R.  30,  specially 

referred  to. 

The  father’s  application  for  custody  was  first  heard  upon  affidavit  evi- 
dence and  dismissed  by  Latchford,  J.,  but  upon  appeal  his  order 
was  set  aside  and  the  trial  of  the  issue  upon  oral  evidence  directed. 


Motion  by  Benjamin  Steacy,  upon  the  return  of  a writ  of 
habeas  corpus,  for  an  order  awarding  him  the  custody  of  his  infant 
daughter,  Julia  Agnes,  aged  9 years,  who  was  living  with  her 
maternal  aunt,  Agnes  Anderson,  wife  of  Eobert  Anderson. 


The  motion  was  heard  by  Latchfoed,  J.,  as  in  Chambers,  at  a 
sittings  of  the  Ottawa  Weekly  Court. 

I.  HilUard,  K.C.,  and  IF.  R.  Strihe,  for  the  applicant. 

G.  F.  Henderson,  K.C.,  and  F.  W.  Hall,  for  Agnes  Anderson, 
the  respondent. 


June  30,  1922.  Latchfoed,  J.  : — The  child,  who  is  nearly  9 
years  of  age,  was  produced  before  me  by  Mrs.  Anderson  in 
response  to  a writ  of  habeas  corpus,  and,  after  being  questioned 
by  myself,  was  remanded  to  the  custody  of  her  aunt  until  I should 
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Latchford,  J.  have  an  opportunity  of  considering  all  the  circumstances  and  the 
;I^922.  many  cases  cited  in  support  of  and  against  the  application. 

In  July,  1915,  when  the  child  was  about  22  months  old,  her 
Steaoy.  mother  fell  dangerously  ill  and  was  taken  to  a hospital  at  Smithes 
Falls.  Steacy  requested  Mrs.  Anderson,  who  was  a sister  of  his 
wife,  to  take  charge  of  the  infant,  who  had  been  named  after  her, 
as  it  was  impossible  for  him  to  care  for  it.  He  had  three  other 
children,  all  boys,  the  eldest  being  at  the  time  but  10  years  of  age. 
Mrs.  Anderson  acceded  to  Steacy’s  request  and  took  Agnes  to  her 
home.  Within  a few  weeks  the  child  became  seriously  ill,  and 
was  brought  by  Mrs.  Anderson  to  the  hospital  in  which  the  mother 
was  still  lying.  Steacy  was  informed  by  the  physician  in  attend- 
ance that  his  wife  was  very  near  her  end,  and,  in  conformity  with 
her  wishes,  decided  to  give  Agnes,  then  convalescent,  to  her  aunt, 
and  signed  an  informal  document  to  that  effect,  which  stated 
that  the  child  was  to  be  brought  up  and  taught  in  the  Roman 
Catholic  faith  until  she  becomes  of  the  age  of  18,  then  she  can 
return  to  my  house  if  she  deems  it  well.^’  Agnes  and  the  other 
children  of  Steacy  and  his  wife  (who  was  a Catholic)  had  been 
baptized  Catholics,  and  the  eldest  son  had,  with  his  father’s  sanc- 
tion, received  the  Sacrament  of  Confirmation  in  the  Catholic 
Church.  Mrs.  Anderson  brought  Agnes  to  her  home.  About  a 
year  after  his  wife’s  death,  Steacy  went  with  his  sons  to  the 
United  States.  He  says  that,  when  leaving,  he  expressed  to  Mrs. 
Anderson  a wish  to  take  his  daughter  along  with  him,  and  that 
Mrs.  Anderson  refused,  “ and,  rather  than  cause  trouble,  I left 
my  little  daughter  Agnes  with  her.”  Mrs.  Anderson  deposes  that 
Steacy  and  his  three  sons  were  guests  of  herself  and  her  husband 
for  10  days  before  they  left  for  the  States,  in  October,  1916,  and 
that  Steacy  when  leaving  kissed  his  daughter  and  her  aunt  good- 
bye and  said,  addressing  Mrs.  Anderson,  Aggie,  I leave  my  baby 
to  you  and  God,”  and  expressed  himself  as  being  very  pleased  that 
Agnes  had  such  a comfortable  home.  Mrs.  Anderson  adds,  I 
emphatically  deny  that  he  expressed  a wish  to  take  his  infant 
daughter  with  him.” 

Mrs.  Anderson  denies  Steacy’s  statement  that  he  made  demands 
for  the  return  of  the  child,  and  says  that,  so  far  from  ever  making 
any  demands,  “ his  attitude  has  always  been  one  of  approval.” 

Steacy  had  not  married  his  second  wife  when  he  left  Canada. 
He  swears  he  married  her  on  the  16th  January,  1916.  It  was, 
however,  admitted  by  his  counsel  that  this  is  an  error,  and  that  the 
time  fixed  by  Mrs.  Anderson,  the  latter  part  of  November,  1916 — 
after  he  arrived  in  Wisconsin — is  correct.  When  Steacy  was  leav- 
ing for  the  United  States,  he  was  in  no  better  position  to  care  for 
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Agnes  than  he  had  been  when  he  delivered  the  child  into  the  custody  Latchford,  J. 
of  her  aunt ; and,  apart  from  the  direct  contradiction,  it  is  improb-  19^ 

able  that  in  the  circumstances  he  demanded  the  child  from  Mrs.  

Anderson.  Steacy. 

Steacy  returned  to  Canada  and  the  Anderson  home  in  April, 

1920,  with  his  wife  and  three  sons.  During  his  absence,  Mrs. 

Anderson  had  kept  up  a continuous  correspondence  with  him,  giv- 
ing him  news  of  his  daughter,  sending  him  photographs  of  her,  and 
conveying  the  usual  messages  from  a child  to  a father. 

After  the  Steacys  had  been  guests  of  the  Andersons  for  about 
three  weeks,  they  were  allowed  to  occupy,  free  of  rent,  for  a month 
or  so,  a furnished  house  on  one  of  Anderson’s  farms.  The  child, 
according  to  Mrs.  Anderson,  shewed  no  desire  to  accompany  her 
father  and  brothers  when  they  were  leaving  the  Andersons,  and 
the  father  shewed  no  desire  to  take  her.  This  is  not  contradicted 
I by  Steacy.  His  only  evidence  at  all  referable  to  the  point  is,  that 
I he  inferred  from  former  refusals  that  the  Andersons  would  not 
! give  up  Agnes  without  a lot  of  trouble,  and  that  he  wished  to 
avoid.  He  slates  that  ultimately  my  dissatisfaction  and  the 
insistence  of  my  family  decided  me  upon  my  present  course.” 

They  feel,  he  says,  that  the  family  circle  is  broken;  and  that  until 
they  are  all  together  they  will  not  be  happy. 

The  little  girl  has  received  from  Mrs.  Anderson  all  the  loving 
attention  that  an  actual  mother  could  be  capable  of.  She  was 
tenderly  and  carefully  nurtured  while  in  delicate  health,  given  all 
requisite  medical  and  surgical  treatment,  sent  to  school  and  church, 
and  well  instructed  in  the  Catholic  faith,  as  desired  by  her  dying 
mother.  When  I questioned  her  in  open  court,  she  manifested 
unusual  intelligence  for  a child  of  her  age,  reciting  the  Lord’s 
Prayer,  the  Apostles’  Creed,  and  the  Ten  Commandments,  having 
the  Commandments  clearly  in  mind,  while  they  were  almost 
entirely  forgotten  by  Mrs.  Steacy,  who  claimed  to  have  known 
' them  at  one  time.  Steacy  could  not  remember  a single  one  of 
them.  It  thus  appeared  that  Agnes  was  better  informed  regard- 
ing principles  common  to  Christians  of  all,  or  nearly  all,  denomi- 
nations, than  either  her  father  or  his  wife.  The  allegations  made 
by  Steacy  and  his  eldest  son  in  regard  to  the  bringing  up  of  the 
' child  relate  to  the  merest  trivialities  where  founded  on  uncontro- 
verted facts,  and  are  in  other  cases  overborne  by  the  evidence  of  the 
Andersons.  I do  not  think  that  any  child  could  have  been  better 
cared  for  or  better  instructed  than  Agnes  has  been  while  in  the 
custody  of  Mrs.  Anderson.  The  child  does  not  appear  to  be  very 
strong,  and  I am  by  no  means  sure  that  her  removal  would  not 
impair  her  health. 
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Latchford,  J.  All  the  parties  concerned  are  highly  respectable,  and  are  said 
^q29  to  be  on  friendly  terms  with  one  another.  Steacy  is  sober,  honest, 

and  industrions.  Several  of  the  men  who  worked  with  him  for 

Steaoy.  years  in  the  railway  shops  at  Perth  depose  to  his  honesty  and 
industry  and  to  the  esteem  in  which  he  was  held  by  those  who  knew 
him.  The  Eeverend  William  Hedley  Thompson,  as  his  pastor, 
has  visited  Steacy  at  his  home;  it  is  comfortable  according  to  his 
station  in  life,  and  his  children  (sons)  are  being  well  brought  up; 
Mrs.  Steacy  appears  to  be  getting  along  splendidly  with  all  the 
members  of  the  family,”  and  aids  in  making  the  home  a happy 
one.  Mr.  Thompson  does  not  say  that  either  Steacy  or  his  wife  is 
a member  of  his  congregation  or  that  either  attends  his  church. 
This,  however,  may  be  a mere  oversight  on  the  part  of  the  drafts- 
man of  the  affidavit.  Steacy  is  tenant  of  a farm  belonging  to 
Anderson;  he  and  his  wife  own  between  them  200  or  300  acres  of 
land.  That  farm  is  said  to  be  subject  to  a mortgage,  and  Steacy  has 
been  notified  by  the  solicitors  for  the  mortgagee  to  pay  his  rent  to 
them  instead  of  to  Anderson.  Further  than  this  there  is  nothing  to 
suggest  that  Anderson  is  not  a prosperous  farmer. 

The  Andersons  were  married  in  1914.  They  have  no  child  of 
their  own,  the  only  one  born  to  them  having  died  in  infancy. 
Agnes  has  taken  the  place  in  their  hearts  of  their  lost  little  one, 
and  they  have  given  to  her  the  care,  affection  and  love,  that  their 
own  child  if  living  would  have  enjoyed.  The  child  is  contented 
and  happy  and  does  not  wish  to  leave  her  aunt  and  uncle.  They 
look  upon  her  as  their  own,  and  Anderson  swears  that  it  is  their 
intention  to  leave  her  all  they  have.  He  also  deposes  that  he  is 
willing  to  adopt  her  under  the  provisions  of  the  Adoption  Act, 
1921.  The  Anderson  home  is  at  least  as  comfortable  and  happy 
as  that  of  the  Steacys,  and  the  worldly  prospects  of  the  child  are 
much  brighter  where  she  is  than  if  she  were  returned  to  her 
father,  who,  when  claiming  her,  would,  I feel  sure,  have  offered 
compensation  to  the  Andersons  if  his  means  permitted.  The 
expense  incurred  in  bringing  up  the  child  cannot  be  directed  to 
be  paid,  as  was  done  in  Re  Davis  (1909),  18  O.L.E.  384.  The 
decision  in  that  respect  was  based  upon  the  Children’s  Protection 
Act  of  Ontario,  E.S.O.  1897,  ch.  259,  sec.  12(2).  The  amend- 
ment to  sec.  12,  made  by  8 Edw.  VII.  ch.  59,  sec.  13,  now  embodied 
in  E.S.O.  1914,  ch.  231,  sec.  27(2),  was  apparently  not  called  to 
the  attention  of  the  learned  Judge.  Since  the  13th  April,  1908, 
the  statutory  provision  as  to  payment  of  expenses  applies  only  to 
a child  committed  under  the  Children’s  Protection  Act.  How- 
ever, the  Infants  Act,  E.S.O.  1914,  ch.  153,  sec.  4,  provides  that  in 
questions  relating  to  the  custody  and  education  of  infants  the 
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rules  of  equity  shall  prevail^  and  one  of  such  rules  is  that  a person  Latchford,  J. 
seeking  the  equitable  jurisdiction  of  the  Court  must  do  equity. 

Steacy,  having  caused  the  Andersons  much  trouble  and  expense  

by  delivering  his  daughter  to  them  to  be  brought  up,  should,  if  st^cy. 
entitled  to  the  custody  of  the  child,  make  compensation  to  them 
for  their  financial  loss.  The  fair  amount  of  such  compensation 
would  be  at  least  $700. 

The  primary  and  paramount  consideration  proper  in  matters 
of  this  kind  is  the  welfare  of  the  infant,  material,  moral,  physical, 
emotional,  intellectual,  and  religious. 

I have,  after  long  consideration,  reached  the  conclusion  that  I 
should  not  direct  the  child  to  be  sent  back  to  her  father. 

I am  not  overlooking  the  decisions  holding  that  the  preference 
expressed  by  a child  of  the  age  of  Agnes  is  not  to  be  considered, 
and  that  the  agreement  made  by  Steacy  with  his  dying  wife  and 
Mrs.  Anderson  is  not,  in  law,  binding  upon  him.  It  was  not  made 
by  deed  or  will,  as  required  by  the  Infants  Act,  R.S.O.  1914,  ch.  153, 
sec.  3(1).  Nor  is  the  case  one  in  which  a family  circle  is  to  be 
broken  up  by  the  removal  from  it  of  one  of  its  members.  The 
preference  recently  manifested  by  the  father  that  Agnes  (who 
informed  me  that  she  is  a communicant  in  the  Catholic  Church) 
should  change  her  religion,  as  have  her  brothers,  is  not  to  be  dis- 
regarded. Steacy  does  not  appear  to  be  a member  of  any  church. 

The  silence  of  Mr.  Thompson  on  the  point  is  significant.  All  he 
states  is  that  he  is  Stacey’s  pastor  and  has  visited  him  at  his 
home  — not  that  Steacy  or  his  present  wife  or  the  two  sons  who 
are  at  home  attend  any  church  or  church  services.  I am  inclined 
to  think  that  it  is  better  for  the  child  to  be  a practical  Catholic 
than  to  be,  like  her  father,  an  indifferent  Protestant. 

I have  been  referred  to  several  cases,  especially  to  Re  Faulds 
(1906),  12  O.L.R.  245,  and  the  cases  there  cited,  and  I have  read 
and  considered  every  one  of  them  and  many  others  not  cited. 

I do  not  think  it  necessary  in  this  instance  to  do  more  than 
refer  to  a late  case,  similar  to  this  in  many  remarkable  particu- 
lars, In  re  Mathieson,  a decision  in  1918  of  the  Court  of  Appeal  in 
England,  reported  in  87  L.J.N.S.  Ch.  445,  and,  at  greater  length, 
in  119  L.T.R.  18,  suh  nom.  Mathieson  v.  Napier.  In  that  case 
the  father  of  a female  infant,  10  years  of  age,  brought  an  action 
against  his  half-brother  and  wife  claiming  a mandamus  against 
them  requiring  the  restoration  to  the  plaintiff  of  the  custody  of 
his  child.  When  the  child  was  two  years  old,  she  was  taken  by  the 
plaintiff  to  the  defendants’  house.  The  defendants  were  childless, 
and  in  a very  short  time  ” (as  Mr.  Justice  Eve  puts  it  at  p.  19), 

‘‘^this  baby  had  crept  into  the  hearts  of  himself  (Napier)  and  his 
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Latchford,  J.  wife,  and  the  father — to  his  credit  be  it  said — welcomed  the  fact 
1922,  "this  child  was  going  to  be  placed  in  the  tender  care  of  these 

relatives,  who  were  evidencing  snch  affection  for  it  and  who  were, 
Steaot.  fortunately  for  themselves  and  the  child,  in  a position  to  give  it 
the  comfort  and  care  which  it  could  not  then  obtain  at  home.^^ 
After  an  interval  spent  with  the  parents,  the  child  was  returned 
to  the  care  of  the  uncle  and  aunt.  Differences  arose  between  the 
women — the  child  was  concealed  from  the  father,  and  proceedings 
ensued.  In  his  judgment,  reported  only  in  the  Law  Times,  Mr. 
Justice  Eve  points  out  (p.  18)  that,  as  in  the  present  case,  ^^this 
is  not  an  application  to  remove  a child  from  the  custody  of  its 
parent.  It  is  an  application  by  the  father  to  have  the  custody  of 
his  child  restored  to  him.  And  I apprehend  that  in  such  a con- 
dition of  things  it  is  not  sufficient  for  the  father  merely  to  come 
here  and  satisfy  me  that  he  is  the  father,  that  he  wishes  the  child 
back,  and  there  is  no  reason  why  he  should  not  have  her  back  as 
far  as  he  personally  is  concerned.  He  has,  I think,  to  make  out  some 
good  ground  why  that  existing  condition  of  things  should  be  dis- 
turbed.’’ He  then  refers  (p.  20)  to  In  re  McGrath,  [1893]  1 Ch. 
143,  and  cites  the  words  of  Lord  Lindley  at  p.  147  as  expressing 
in  pithy  and  suitable  language  the  principles  which  underlie  the 
jurisdiction  of  the  Court,  thus : The  next  point  to  consider  is 

the  duty  of  the  Court  towards  a penniless  child  under  the  care  of 
a legal  guardian  who  is  able  and  willing  to  maintain  and  educate 
the  child  at  his  own  expense.  The  duty  of  the  Court  is,  in  our 
judgment,  to  leave  the  child  alone,  unless  the  Court  is  satisfied 
that  it  is  for  the  welfare  of  the  child  that  some  other  course  be 
taken.  The  dominant  matter  for  the  consideration  of  the  Court 
is  the  welfare  of  the  child.  But  the  welfare  of  a child  is  not  to 
be  measured  by  money  only,  nor  by  physical  comfort  only.  The 
word  welfare  ’ must  be  taken  in  its  widest  sense.  The  moral 
and  religious  welfare  of  the  child  must  be  considered  as  well  as  its 
physical  well-being.”  Mr.  Justice  Eve  (lx.,  p.  20)  refers  to  the 
physical  welfare  of  the  child  as  meaning  primarily  its  health,  add- 
ing, ^^Of  course,  largely  associated  with  the  health  of  a child  of  these 
tender  years  (now  only  some  10  years  old)  would  be  the  happiness 
and  daily  surroundings  which  contribute  to  that  happiness.” 

In  the  Court  of  Appeal,  Swinfen  Eady,  L.J.,  referred  on  the 
question  of  jurisdiction  to  the  dicta  of  Lord  Esher  in  Regina  Y. 
Gyngall,  [1893]  2 Q.B.  232,  and  approved  them.  The  Master  of 
the  Eolls  had  there  declared  that  the  Court  is  placed  in  a posi- 
tion by  reason  of  the  prerogative  of  the  Crown  to  act  as  a supreme 
parent  of  children,  and  must  exercise  that  jurisdiction  in  the  man- 
ner in  which  a wise,  affectionate,  and  careful  parent  would  act  for 
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the  welfare  of  the  child.  The  maternal  parent  in  the  particular Latchford,  J. 
case  may  be  affectionate,  and  may  be  intending  to  act  for  the  ^922. 

child^s  good,  but  may  be  unwise,  and  may  not  be  doing  what  a 

wise,  affectionate,  and  careful  parent  would  do.  . . . The  st^oy. 

Court  must,  of  course,  be  very  cautious  in  regard  to  the  circum- 
stances under  which  they  would  interfere  with  the  parental 
right.” 

It  is  then  pointed  out  that  by  the  English  Judicature  Act,  1873, 
it  is  enacted  (as  in  the  Infants  Act  of  this  Province)  that  ^^in 
questions  relating  to  the  custody  and  education  of  infants  the  rules 
of  equity  shall  prevail.”  Then  Lord  Justice  Swinfen  Eady  says: 

This  enactment  enables  all  divisions  of  the  High  Court,  even  on 
habeas  corpus,  to  regard  something  more  than  the  strict  rights  of 
fathers  and  guardians,  and  requires  all  the  divisions  to  recognise 
the  cardinal  principle  on  which  the  Court  of  Chancery  always 
proceeded,  namely,  that  in  dealing  with  infants  the  primary  con- 
sideration is  their  benefit.” 

I am  satisfied  in  this  case,  as  the  Court  of  Appeal  was  satisfied 
in  the  Mathieson  case,  that  it  would  be  detrimental  and  very 
injurious  to  the  best  interests  of  the  child  that  she  should  be 
removed  from  the  care  and  custody  of  the  relatives  with  whom  the 
father  and  mother,  both  consenting,  placed  the  child,  and  that  no 
order  ought  to  be  made  disturbing  the  present  position  in  any  way. 

The  law  upon  the  point  is  concisely  stated  in  the  head-note  of 
the  report  of  In  re  Mathieson,  87  L.J.H .S.  Ch.  445  : ^‘When  parents 
voluntarily  place  a child  with  relatives,  and  agree  that  they  shall 
have  the  upbringing  and  control  of  the  child,  the  Court  will  not 
assist  the  parents  to  regain  the  custody  of  the  child,  if  satisfied 
that  such  a course  of  action  is  not  for  the  child’s  benefit.  The 
Court  has  jurisdiction  to  make  such  an  order  as  shall  be  most  for 
the  child’s  welfare,  and  will  be  guided  by  the  circumstances  of 
each  case  in  pursuing  this  object.” 

I sincerely  hope  that  the  friendly  relations  which  have  hitherto 
existed  between  the  parties  will  continue.  The  girl  will,  of  course, 
be  free,  should  she  prefer  it,  to  return  to  her  father  at  any  time 
without  waiting  until  she  attains  the  age  of  18  mentioned  in  the 
agreement  made  by  the  father.  In  the  meantime  the  father  and 
brothers  should  have  access  to  the  child  at  all  reasonable  times. 

It  is  of  course  open  to  the  father  to  consent  to  the  adoption  of  the 
child  by  the  Andersons  under  the  Act  of  1921. 

In  dismissing,  as  I do,  the  motion,  I make  no  order  as  to  costs. 

The  question  at  issue  was  a debatable  one,  and  both  Steacy  and 
Mrs.  Anderson  have  acted  in  entire  good  faith. 

Benjamin  Steacy  appealed  from  the  order  of  Latchford,  J. 
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November  1 and  2,  1922.  The  appeal  was  heard  by  Mulock, 
C.J.Ex.^  Kelly,  Master,  Eose,  and  Okde,  JJ. 

Hilliard,  K.C.,  and  Strike,  for  the  appellant. 

Henderson,  K.C.,  for  the  respondent. 

November  2.  The  Court  gave  judgment  setting  aside  the 
order  appealed  against  and  directing  the  trial,  upon  oral  evidence, 
of  an  issue  to  determine  whether  Benjamin  Steacy  was  entitled 
to  the  custody  of  the  infant  as  against  Agnes  Anderson;  all  costs 
to  be  in  the  discretion  of  the  trial  Judge. 

November  18  and  22,  1922.  The  issue  was  tried  before 
Hodgins,  J.A.,  without  a jury,  at  a special  sittings  at  Ottawa. 

Hilliard,  K.C.,  and  Strike,  for  Benjamin  Steacy. 

. Henderson,  K.C.,  and  Hall,  for  Agnes  Anderson. 

December  18,  1922.  Hodgins,  J.A.  : — I have  had,  during  the 
trial  of  this  issue,  the  opportunity  of  seeing  and  hearing  the  father 
of  the  infant  and  his  wife  and  young  son,  the  aunt,  Agnes  Ander- 
son, and  her  husband,  and  also  the  child  herself.  I took  advant- 
age of  this  to  observe  the  child  closely  during  each  sitting  of  the 
court,  when  she  was  present  with  her  aunt,  and  when  ultimately 
she  was  examined  by  counsel  for  both  sides  and  by  myself.  In 
what  I have  to  say  I have  given  much  weight  to  the  impression  I 
derived  from  seeing  and  hearing  the  witnesses  I have  mentioned, 
including  the  child  herself,  and  have  considered  their  attitude  and 
characteristics,  so  far  as  I was  able  to  estimate  them  in  their 
bearing  upon  the  question  which  I have  to  decide. 

The  father  is  a member  of  the  Methodist  Church,  but  has  not 
formally  joined  it  in  Canada  since  his  return.  When  the  child’s 
mother,  a Eoman  Catholic,  was  dying  in  hospital,  she  made  a 
request  to  her  husband  which  he  reluctantly  acceded  to,  and  to 
satisfy  her  he  signed  a paper,  which  has  now  been  lost,  but  the  con- 
tents of  which  have  been  satisfactorily  shewn  before  me.  In  it  he 
consigned  the  child  to  the  care  of  her  aunt,  Agnes  Anderson,  his 
wife’s  sister,  also  a Eoman  Catholic.  The  document  was  in  these 
words : — 

“ I Benjamin  Steacy  give  my  daughter  Julia  Agnes  Steacy  to 
her  aunt  Agnes  Anderson  to  be  brought  up  and  taught  in  the 
Eoman  Catholic  faith  until  she  becomes  the  age  of  18,  then  she 
can  return  to  my  house  if  she  deems  it  well. 

^^Ben  Steacy 
Agnes  Anderson.” 

Witness : W.  A.  Gray,  M.D. 

“ 22  September,  1915.” 
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At  the  time  this  document  was  signed,  the  child  was  just  under 
two  years  of  age  and  was  in  her  aunPs  charge,  having  been  sent 
there  when  her  mother  was  moved  to  the  hospital  in  Smith’s  Falls, 
and  since  then  she  has  remained  with  her  aunt  until  the  present 
time.  She  has  evidently  been  given  love,  care,  and  attention,  and 
shews  it  in  her  affection  for  her  aunt. 

Her  father,  after  his  wife’s  death,  on  the  23rd  September,  1915, 
remained  on  the  farm  in  Elmsley  which  he  had  been  occupying, 
but  in  October,  1916,  he  proceeded  to  sell  all  his  effects  and  moved 
to  Kenosha,  in  Wisconsin,  U.S.A.  All  he  had  remaining  was  $100, 
out  of  which  he  bought  his  railway  tickets.  Before  he  left  he  had 
arranged  to  marry  his  present  wife.  He  had  not  seen  her  since 
before  his  first  wife’s  death,  and  arranged  the  marriage  'by  cor- 
respondence. His  previous  history,  as  shewn  by  the  evidence, 
indicates  a roving  character,  and  he  admits  that  when  the  lease 
of  the  farm  which  he  is  now  on  has  expired,  in  April,  1923,  he 
does  not  know  where  he  will  go,  and  that  he  and  his  wife  have  not 
made  up  their  minds  where  they  will  live.  Judging  from  his 
former  experience,  he  may  not  remain  in  Ontario,  or  indeed  in 
Canada,  but  in  his  evidence  before  me  he  did  not  indicate  that  he 
or  his  wife  had  so  decided. 

Taking  him  by  himself,  I think  he  would  be  a good  father — 
as  fathers  'go — though  nothing  out  of  the  ordinary  in  the  way  of 
affection  or  care  for  the  little  girl.  Much  was  made  of  his  record 
as  a church-goer  and  attendant  at  the  Methodist  Sunday  School 
when  in  Kenosha  (every  Sunday),  and  I have  no  doubt  that  what 
his  wife,  who  is  also  a Methodist,  says  with  regard  to  it  is  true. 
On  his  return  to  Canada  he  does  not  seem 'to  have  been  so  regular 
in  his  attendances  (5  or  6 times  in  1921 — not  oftener  in  1922). 
He  accounts  for  the  falling  off  by  distance  and  weather,  and  it  is 
said  that  the  boys  study  the  Bible  and  Commandments  every  Sun- 
day when  they  don’t  go  to  church.  His  present  wife  has  joined 
with  her  husband  in  support  of  this  application  to  the  extent  of 
paying  the  bulk  of  the  costs  of  it  ($210  out  of  $250).  This  is 
quite  natural,  and  I do  not  see  anything  to  reprobate  in  it.  She 
impressed  me  as  a woman  of  some  character,  narrow,  rigid,  and 
somewhat  austere  and  unsympathetic  in  her  outlook  on  life, 
though  not  one  who  would  be  intentionally  cruel  or  harsh,  but 
quite  lacking,  in  my  judgment,  a loving  or  lovable  temperament. 
The  father’s  eldest  son,  who  gave  evidence,  reflects  no  discredit 
upon  his  stepmother,  and  he  speaks  well  of  her. 

On  the  other  side,  the  aunt,  Agnes  Anderson,  is,  in  her  demean- 
our, and  I should  judge,  in  her  character,  genuinely  affectionate 
and  loving  towards  the  child,  though  indulgent  and  not  always  as 
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judicious  in  her  attitude  as  she  might  be.  The  incident  that  she 
allowed  the  child  to  drink  2 per  cent,  porter  as  a tonic  was  ex- 
plained as  being  originally  under  a doctor’s  direction,  and,  when 
communicated  to  the  father  during  his  stay  with  the  Andersons, 
it  did  not  call  from  him  any  remonstrance.  Apart  from  that 
complaint  made  by  Mrs.  Steacy,  no  one  suggested  that  the  aunt 
was  anything  but  a most  loving  and  careful  mother  to  this  child. 
Her  husband,  who  evinces  great  affection  for  Julia  Agnes,  is 
rather  an  easy-going,  kindly  man,  with  little  force  of  character 
or  education.  Contrasting  the  two  homes,  there  is  not  much  to 
choose  between  them.  Those  who  professed  to  know  thought  they 
were  much  the  same.  That  of  the  aunt,  Agnes  Anderson^  is  the 
more  crowded  (8  rooms  and  10  people),  having  a curious  assort- 
ment of  relatives  in  it.  The  child,  however,  is  in  a cot  in  the  room 
of  Mr.  and  Mrs.  Anderson,  which  is  large  enough  to  accommodate 
all  three  comfortably.  One  great  advantage  is  that  the  schoolmistress 
of  the  school  which  Julia  Agnes  attends  is  one  of  the  10  who  live 
with  the  Andersons,  as  does  the  small  son  of  a relative  of  Mrs. 
Anderson.  This  gives  her  a companion  in  her  schooling  and  play. 
The  school,  about  a mile  away,  to  my  surprise,  has  an  attendance 
of  three  pupils  only,  of  which  these  two  form  the  majority,  and  on 
bad  days  they  have  the  advantage  of  being  able  to  stay  at  home  with 
the  teacher,  who  remains  with  them  instead  of  going  out  to  the 
school.  Altogether  the  Anderson  menage  forms  a somewhat  easy- 
going family — one  where  the  child  would  grow  up  comfortably 
and  under  no  strain  and  amidst  affection  and  religious  influence. 
The  home  of  the  father  has  four  rooms,  and  there  are  2 adults 
and  3 boys  to  be  accommodated  in  it,  or  6 if  Julia  Agnes  were 
there.  It  was  strongly  urged  that  the  companionship  of  her 
brothers  was  a factor  to  be  considered,  and  in  that  I would  agree 
if  the  facts  warranted  it.  But  the  eldest  brother  is  at  school  in 
Perth,  and  only  comes  home  for  week-ends;  he  is  now  17  and  is 
likely  to  drift  off  somewhere  to  get  work.  The  second  boy  is  just  in 
the  stage,  at  16  years  of  age,  when  he  wants  to  go  to  work,  and  his 
father  and  stepmother  want  him  to  stay  at  home  and  go  to  school, 
and  the  third  boy  is  now  14.  He  is  going  to  school,  and,  being 
nearly  6 years  older  than  this  child,  I doubt  very  much  if  he  or 
his  elder  brothers  can  be  counted  on  as  companions  in  any  sense, 
so  as  to  satisfy  the  idea  of  a reunited  family.”  Nor  am  I quite 
sure  that  they  would,  if  at  home,  be  willing  to  play  with  and  make 
up  to  the  child,  after  having  been  separated  from  her  so  long. 

As  to  the  religious  aspect  of  the  case,  the  father  desires  that 
the  child  should  return  io  him  so  that  she  may  be  educated  as  a 
Methodist,  and  says  he  and  his  wife  are  changing  the  boys’ 
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religion.  Julia  Agnes  was  baptized  in  the  Roman  Catholic 
Church  and  has  now  taken  her  first  communion,  and  is  being 
prepared  and  is  almost  ready  for  confirmation.  I do  not  know 
that  she  has,  at  her  age,  any  definite  religious  convictions,  and, 
whatever  she  may  do  on  attaining  full  age,  when  she  will  be  able 
to  judge  for  herself,  I doubt  very  much  if  any  change  now  would 
result  in  anything  more  than  disturbing  her  belief  in  her  previous 
training  and  experience. 

So  far  as  the  material  benefits  to  the  child  are  concerned,  I 
do  not  think  they  present  a very  rosy  aspect  on  either  side.  Mrs. 
Anderson  has  a property  of  200  acres  on  the  shores  of  Rideau 
Lake,  which,  if  developed  as  a summer  resort,  would  be  worth,  they 
think,  about  $4,000.  An  estate  agent  has  valued  it  merely  as  a 
farm  at  $1,100.  This  is  practically  all  they  have  of  value,  apart 
from  the  husband^s  implements  and  stock,  worth  about  $700  or 
$1,000,  as  his  real  property  is  not  paid  for  and  is  not  valued 
higher  than  the  unpaid  purchase-money.  The  Andersons  are  will- 
ing to  settle  the  Rideau  farm  on  the  child  or  to  do  what  the  Court 
may  think  reasonable.  The  father  and  his  wife  have  between 
them  now  only  about  $1,600  left  out  of  his  wife’s  fortune  of  $4,000, 
but  he  says  that  part  of  the  money  has  been  spent  in  farm  imple- 
ments and  stock  which  he  thinks  cost  about  $1,000.  He  does  not 
seem  to  be  making  a bountiful  living,  and  his  uncertainty  as  to  the 
future  and  his  previous  mode  of  living  leaves  one  in  considerable 
doubt  whether  he  could  be  depended  upon  to  give  the  child  'more 
than  she  has  at  present  or  to  provide  a better  future  for  her  financi- 
ally. 

With  regard  to  the  legal  aspect  of  the  case  I have  read  and  con- 
sidered the  cases  cited  to  me  and  others.  ~No  doubt,  the  father’s 
wish  and  desire  for  his  child  is  of  great  importance,  and  he  cannot 
wholly  disable  himself,  by  agreement  or  otherwise,  from  asserting 
that  right  {Re  Hutchinson  (1913),  28  O.L.R.  114,  and  Re  Clarice 
(1916),  36  O.L.R.  498),  unless  he  has  acted  in  such  a way  as  to 
preclude  himself  from  so  doing.  This 'he  may  do  by  a course  of 
conduct  which  would  make  a resumption  of  his  authority  unreason- 
able, capricious,  or  cruel.  To  use  the  words  of  Lord  Justice  Fitz- 
Gibbon  in  In  re  O’Hara,  [1900]  2 I.R.  232,  240,  241,  misconduct, 
or  unmindfulness  of  parental  duty,  or  inability  to  provide  for  the 
welfare  of  the  child,”  are  grounds  for  displacing  the  natural  right. 
And  he  adds  some  words,  the  gist  of  which  may  well  be  applicable 
here : “ The  Court,  acting  as  a wis^  parent,  is  not  bound  to  sacri- 
fice the  child’s  welfare  to  the  fetish  of  parental  authority.”  This 
view  received  the  approval  of  the  First  Divisional  Court  in  Re 
Gefrasso  (1916),  36  O.L.R.  630. 
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In  Regina  v.  Gyngall,  [1893]  2 Q.B.  232,  the  English  Court  of 
Appeal,  in  following  In  re  McGrath,  [1893]  1 Ch.  143,  where  it  was 
said  that  “ the  welfare  of  the  infant  is  the  ultimate  guide  of  the 
Court,^^  asserted  its  jurisdiction  to  act  as  the  supreme  parent  of 
children,  and  to  say,  even  in  the  absence  of  misconduct,  what  was 
best  for  the  welfare  of  the  child. 

The  late  Chancellor,  Sir  John  Boyd,  in  Re  D' Andrea  (1916), 
37  O.L.R.  30,  at  p.  34,  points  out  that  the  function  of  a Judge 
with  regard  to  infants  is  of  a parental  character  “ according  to  the 
venerable  jurisdiction  of  the  Court  of  Chancery.’’ 

And  this  parental  jurisdiction  is  to  be  exercised  under  our 
Infants  Act  (R.S.O.  1914,  ch.  153,  sec.  2 (1)),  having  regard  to 
the  welfare  of  the  infant  and  to  the  conduct  of  the  parents,  and  to 
their  wishes.  In  questions  relating  to  the  custody  and  education 
of  infants,  the  rules  of  equity  shall  prevail  ” (sec.  4).  And  in  no 
case  that  I have  found,  has  the  Court,  against  its  own  view  of  the 
child’s  welfare,  in  the  broadest  sense,  given  effect  to  the  parents’ 
wishes,  even  when  morally  and  domestically  no  obstacle  was  pre- 
sented. 

I think  the  evidence  in  this  case  brings  the  father  well  within 
one  of  the  qualifications  to  which  allusion  has  been  made.  When, 
after  his  wife’s  death,  he  sold  all  that  he  had  and  went  to  Kenosha 
to  be  married,  he  somewhat  faintly  suggests  that  he  demanded  his 
child.  I am  unable  to  accept  his  statement  upon  that  point  and 
prefer  those  opposed  to  it.  I think  the  proper  conclusion  to  be 
drawn  is  that  he  was  not  serious  in  his  request,  if  he  made  one,  and 
was  quite  willing  to  accept  the  reluctance  of  the  aunt  to  part  with 
the  child  as  sufficient.  He  remained  4 years  in  Kenosha,  and 
his  letters,  while  betraying  interest  in  the  child,  do  not  in  any  way 
suggest  his  desire  to  have  her  live  with  him,  although  he  was  resid- 
ing there  with  his  wife  and  the  three  brothers  of  the  infant  child, 
all  then  of  an  age  much  more  likely  to  be  companionable  to  the 
daughter  than  at  present. 

On  his  return  in  February  or  March,  1920,  he  stayed  for  some 
weeks  with  Mr.  and  Mrs.  Anderson  in  their  house,  where  his  child 
was.  At  that  time,  one  would  have  imagined,  he  would  have  made 
a point  of  seeking  an  arrangement  to  have  his  child  returned  to  him, 
or  would  have  evidenced  some  interest  in  her  future,  but  he  did 
neither.  He  then  took  up  farming  again  and  remained  at  it  till 
the  autumn,  when  he  moved  to  Elmsley,  where  he  now  lives. 
Instead  of  endeavouring  to  get  his  child,  he  admits  that  he  made 
no  request  for  her  before  these  proceedings  were  begun,  save  one  in 
December,  1921,  or  January,  1922. 

His  course  of  action  indicates  an  abandonment  of  his  parental 
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duties  or  a want  of  appreciation  of  their  importance,  and  a willing 
abandonment,  and  I cannot  help  thinking  that  some  event  or  some 
factor  has,  since  his  return,  entered  into  his  calculations  which  has 
prompted  him  to  begin  these  proceedings. 

Subject  to  what  I have  said  as  to  the  general  rule,  the  question 
of  religion  enters  into  this  case  to  some  extent.  The  father  now 
desires  the  child  to  be  brought  up  as  a Methodist,  and  not  as  a 
Roman  Catholic.  Great  weight  is  sought  to  be  attached  to  this 
desire  of  the  father.  It  cannot  be  overlooked,  however,  that  the 
father  is  directly  responsible  for  the  bringing  up  of  the  child  in  the 
Roman  Catholic  faith.  He  does  not  deny  that  there  was  an  under- 
standing before  marriage  that  this  should  be  done,  and,  while  I do 
not  attach  much  importance  to  that,  his  act  in  committing  the 
child  definitely  to  her  aunt,  and  providing  that  she  was  to  be 
brought  up  in  the  Roman  Catholic  faith  until  she  was  18,  is  a cir- 
cumstance of  which  the  present  situation  is  only  the  necessary 
sequel.  It  is,  therefore,  with  his  express  consent  that  the  child 
since  her  infancy  has  been  brought  up  under  certain  religious 
influences.  It  is  in  evidence  that,  after  his  removal  to  Kenosha, 
Wisconsin,  and  his  marriage,  he  there  joined  the  Methodist  Church 
and  was  a regular  attendant  at  it,  together  with  his  sons.  Nothing 
was  said  to  indicate  that  before  he  went  he  had  been  a church-goer 
or  ^ church-member.  Since  his  return  to  Canada,  however,  the 
devotion  displayed  in  the  United  States  has  not  characterised  him. 
He  has  not  joined  the  Methodist  Church  in  Canada,  and  his  attend- 
ance atpt  being,  according  to  his  own  statement,  limited  to  5 or 
6 times  a year  in  the  last  two  years,  renders  me  extremely  doubtful 
whether  he  has  a really  sincere  desire  that  his  j child  should  have 
her  former  religious  training  entirely  disturbed,  and  begun  all  over 
again  in  a somewhat  different  faith.  The  age  of  the  child  being  9, 
her  ability  to  decide  or  consent  as  to  this  matter  is  not  of  moment. 
I agree  with  the  late  learned  Chancellor  in  the  view  expressed  in 
Re  D' Andrea,  37  O.L.R.  at  p.  37,  that  her  age  ^^is  not  such  as  to 
require  me  to  ascertain  her  views,  which,  whatever  they  are,  could, 
I think,  throw  little,  if  any,  light  on  the  matter  to  be  decided.” 
See  the  discussion  by  the  learned  Chancellor  as  to  the  powers  of  the 
Judge  as  to  consulting  the  child  and  as  to  her  rights,  in  the  same 
case,  at  p.  36. 

In  In  re  Story,  [1916]  2 I.R.  328,  Gibson,  J.,  thus  stated  the 
law  (p.  343)  : — 

The  Court  is  not  at  liberty  to  consider  what  religion  is  best 
for  the  infant;  it  can  only  decide  as  to  its  well-being,  as  a whole, 
acting  as  a judicious  parent,  without  bias.  If  the  interest  of  the 
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cMld^  so  considered,  is  incompati^Dle  with  the  exercise  of  the  paternal 
right,  the  former  must  prevail.” 

I have  thought  for  a considerable  time  over  this  case  and  have 
studied  the  facts  as  they  appear  to  me,  and  I find  myself  impelled 
to  the  conclusion  that,  at  the  present  time  and  for  the  next  few 
years,  it  will  be  to  the  child’s  interest,  in  every  way,  to  remain 
where  she  is.  It  must  be  admitted  that  the  outlook  of  her  foster 
father  and  also  of  her  father  is  not  very  rosy,  nor  very  settled.  The 
lease  of  the  farm  occupied  by  the  father  will  be  up  shortly,  and  he 
has  no  idea  where  he  is  going.  Anderson’s  lease  terminates  next 
March,  and  its  renewal  is  dependent  upon  his  wife’s  uncle,  who 
lives  with  him,  and  is  the  owner  of  the  farm.  A quarrel  between 
the  two  would,  no  doubt,  cut  short  his  occupancy;  that  has,  at  all 
events,  to  be  considered. 

The  medical  evidence  indicates  that  the  infant’s  temperament 
and  strength  are  such  that  she  ought  to  have,  for  the  next  few  years, 
proper  motherly  and  medical  care  and  an  absence  of  change,  and 
disturbance,  and  in  this  view  I concur.  At  the  end  of  3 or  4 
years  the  Court  would  be  in  a much  better  position  to  judge  what 
would  then  be  best  for  her. 

The  judgment  that  I pronounce  will  only  deal,  and  I think 
ought  only  to  deal,  with  the  next  few  years,  leaving  it  in  the  hands 
of  the  Court,  at  the  end  of  that  time,  to  determine  whether  the  situa- 
tion has  so  changed  that  she  should  be  given  back  to  her  father  or 
that  she  should  remain  where  she  is.  I quite  realise  the  desire  of 
the  father  to  have  his  little  girl  living  with  him,  but  at  the  same 
time  it  is  the  fact  that  he  gave  her,  although  somewhat  unwillingly, 
to  his  sister-in-law,  and  definitely  agreed  that  she  should  remain 
with  her  till  she  was  18  years  old.  He  left  Canada  without  taking 
or  trying  to  take  the  child  with  him,  and  comes  back  after  some 
years  with  the  suggestion  that  she  should  return,  he  and  his  wife 
intending  radically  to  change  her  religious  views  and  training. 
His  desire  for  her  comes  at  a time  when  the  situation  he  has  him- 
self created  forms  the  best  answer  to  it,  and  at  a juncture  when 
her  health,  temperament,  and  inclination  seem  to  demand  an 
absence  of  drastic  change  and  new  surroundings.  Her  own  strong 
desire  is  to  remain  where  she  is. 

The  order  that  I make  is  that  the  custody  of  the  child  Julia 
Agnes  'Steacy  be  given  to  her  aunt,  Agnes  Anderson,  until  the 
child  shall  have  passed  the  age  of  12  years. 

As  to  costs,  I think  the  applicant  must  pay  the  costs  of  the  issue 
before  me,  including  the  costs  of  those  affidavits  used  therein 
where  the  deponent  was  not  called  as  a witness.  He  is  endeavouring 
to  undo  what  he  did  years  ago,  and  should  naturally  bear  the  costs 
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Benjamin  iS'teacy  appealed  from  the  judgment  of  Hodgins,  J.A. 

April  18,  1923.  The  appeal  was  heard  by  Meredith,  C.tT.C.P., 
Eiddell,  Middleton,  and  Logie,  JJ. 

Hilliard,  K.C.,  and  Strilce,  for  the  appellant. 

Henderson,  K.C.,  for  Agnes  Anderson,  the  respondent. 

May  11,  1923.  Eiddell,' J. : — In  the  consideration  of  such 
cases  as  this,  the  rights  of  the  parent  must  always  be  given  the 
utmost  consideration  consistent  with  the  welfare  of  the  child — but 
it  is,  after  all,  the  welfare  of  the  child  to  which  the  Court,  represent- 
ing the  King  as  parens  patrice,  must  attach  paramount  importance. 

In  the  present  case,  the  applicant,  the  father,  before  marriage, 
promised  the  mother  of  the  child  that  it  should  be  brought  up  a 
Eoman  'Catholic.  The  mother,  on  her  deathbed,  being  anxious  about 
her  only  child,  the  father  solemnly  promised  her  that  the  child 
should  be  a Eoman  Catholic — and  shortly  afterwards  delivered  the 
child  to  the  mother’s  sister,  in  order  that  this  promise  might  be 
implemented,  giving  a written  document  to  that  intent. 

Is  there  any  man  of  honour  who  would  entrust  a child  of  tender 
years  to  a man  of  that  kind  to  be  educated  in  principles  of  honour 
or  common  honesty?  He  looks  upon  his  written  promise  as  a 
scrap  of  paper  ” — that  view  has  been  discredited  internationally : 
is  it  to  receive  commendation  in  the  conduct  of  individuals? 
What  answer  would  this  father  be  able  to  make  if  his  child  should 
ask  him  if  she  need  not  keep  a solemn  promise  should  it  suit  her 
better  to  break  it  ? The  conduct  of  the  father  in  that  regard  alone 
should  disentitle  him  to  the  child.  But  add  to  that  the  fact  that  for 
about  7 years  he  paid  no  attention  to  her  or  her  wants,  and  what 
must  be  the  answer  ? 

I would  add  that  I do  not  at  all  agree  that  at  the  age  of  9 a 
child’s  religious  views  are  wholly  fluid — it  has  been  said  by  a very 


of  his  attempt.  As  to  the  costs  of  the  original  application  and  of 
the  appeal,  they  seem  to  have  been  left  in  my  discretion  by  the 
order  of  the  Second  Divisional  Court.  If  the  reason  for  the  allow- 
ance of  the  appeal  was  the  opinion  of  that  Court  that  these 
applications  should  not  be  dealt  with  on  affidavit,  then  no  one 
should  have  costs  of  proceedings  contrary  to  what  is  thus  indicated 
as  the  proper  practice. 

Assuming  that  to  be  the  reason,  I think  there  should  be  no  costs 
to  either  party  of  the  proceedings  resulting  in  the  order  of  the  30th 
June,  1922,  save  such  as  the  taxing  officer  should  deem  were  neces- 
sary to  be  taken  to  bring  the  matter  before  a Judge,  nor  any  costs 
of  the  appeal. 
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eminent  clergyman,  Give  me  tEe  training  of  a child  until  he  is  7, 
and  I have  no  fear  of  relapse.’^  My  own  observation  leads  me  to 
believe  in  the  accuracy  of  that  remark. 

Be  that  as  it  may,  I do  not  think  that  the  true  interests  of  this 
child  would  be  advanced  by  handing  her  over  to  a dishonourable 
promise-breaker ; and  I would  dismiss  the  appeal. 


Middleton,  J.  : — The  fact  that  the  father,  on  the  marriage  with 
this  child^s  mother,  agreed  that  any  children  should  be  brought  up 
as  Roman  Catholics,  and  that  just  before  the  mother^s  death  he 
agreed  that  this  child  should  be  brought  up  by  the  aunt,  and  should 
be  taught  in  the  Roman  'Catholic  faith,  and  the  further  fact  that 
this  child,  then  less  than  2 years  old,  was  handed  over  to  the  aunt, 
and  has  been  well  brought  up  and  cared  for  by  her  for  over  7 years 
— the  aunt  fully  living  up  to  the  bargain  on  her  part — appear  to  me 
to  be  the  outstanding  features  in  the  case. 

A father  cannot  divest  himself  of  parental  obligations,  but  by 
his  agreements  and  conduct  he  may  so  far  deprive  himself  of  his 
parental  rights  as  to  give  to  the  Court  the  right  to  refuse  to  lend 
him  its  aid,  when  satisfied  that  doing  so  would  be  against  the  best 
interests  of  the  child. 

Assuming  that  the  father’s  present  home  would  be  as  desirable 
a place  for  the  child  as  the  aunt’s  home — and  this  is  assuming  far 
more  in  his  favour  than  I am  prepared  to  find — it  is  to  be  remem- 
bered that  the  aunt’s  home  is  the  only  home  known  to  the  child. 
It  may  be  that  she  can  be  transplanted  without  permanent  injury — 
she  cannot  be  without  pain  and  shock,  and  grave  risk  to  her, 
physically,  mentally,  and  morally.  Under  the  circumstances,  the 
father’s  affection  for  the  child  cannot  be  compared  to  that  of  the 
aunt.  The  stepmother  can  have  none.  To  take  this  child  from  a 
home  where  she  is  the  centre  of  the  family-life  and  place  her  in 
another,  where  she  is  a stranger,  to  begin  anew,  seems  an  act  of 
such  cruelty  as  to  permit  of  justification  only  if  compelled  by  some 
overwhelming  reason.  In  all  the  law  relating  to  the  custody  of 
children,  the  true  welfare  of  the  child  is  being  ever  more  clearly 
written  as  the  fundamental  axiom  to  which  all  other  considerations 
must,  in  the  end,  yield. 

With  this  in  mind,  one  answer  only  can  be  given  to  the  question 
here  presented.  The  appeal  should  be  dismissed  with  costs. 

Logie,  J.,  agreed  with  Middleton,  J. 

Meredith,  iC.J.C.P. : — It  seems  to  me  that,  when  approaching, 
and  all  through,  the  consideration  of  such  a case  as  this.  Courts, 
and  Judges,  might  well  adopt  the  vogue  of  the  day,  and  frequently 
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remind  their  conscious  as  well  as  unconscious  intelligence  that  the  App.  Div. 
case  must  be  determined  according  to  law : that  no  Judge  or  Court  1922* 

is  in  the  position  of  an  uncontrolled  interfering  super-father  or  

mother,  or  has  any  such  super-parental  authority:  that  none  has  st^cy. 
any  power  or  authority  except  to  consider  the  legal  rights  of  the  ^ 
persons  concerned.  C.J.G.P.’ 

It  is  right  to  remember  that  the  law  of  England  has  always  said, 
and  it  is  to  be  hoped  shall  always  say,  that  a man’s  home  is  his 
castle,  whether  that  home  be  the  humblest  of  humble  cottages  or  the 
stateliest  of  stately  homes  of  England:  and  that  the  father  of  a 
family  is  the  king  of  that  castle,  where  be  may  and  should  gather, 
protect,  and  maintain  his  household,  and  bring  up  his  children.  His 
right  to  defend  it  and  them  justifies  taking  the  life  of  an  attempt- 
ing dispoiler  if  the  protector  be  driven  to  that  extremity. 

It  is  said  that  such  homes  are  the  foundation  of  some  nations’ 
greatness. 

Having  always  the  law  upon  the  subject  in  mind,  I proceed  to 
consider  what  the  rights  of  the  persons  concerned  in  this  litigation 
are — their  rights  in  this  court  of  law. 

The  case  is  one  of  the  father  having  a home  in  this  Province, 
and  who  is  the  active,  always  present,  head  of  his  household,  seek- 
ing to  bring  home  his  only  female  child — now  9 years  of  age ; that 
home  being  the  child’s  legal  domicil. 

No  fault  is  found,  no  fault  can  be  found,  with  that  home  or  with 
the  head  of  it,  except  this:  that  it  is  incomplete;  the  man’s 
quiver  ” is  not  full,  there  is  a vacant  chair  because  of  this,  his 
only  daughter’s,  absence. 

His  three  sons  are  there;  his  wife  is  there;  a second  wife  who 
has  proved  her  maternal  worthiness  and  qualifications  in  the 
manner  in  which  the  three  sons  have  been,  and  are  being,  brought 
up ; all  that  is  needed  to  make  a well-balanced — a complete — home, 
is  the  female  child. 


The  laws  of  nature  have  implanted  in  the  parent  an  irresistible 
desire  for,  and  the  laws  of  the  land  have  supplemented  it  with  a 
right  to,  the  possession  of  his  child — his  own  flesh  and  blood.  Even 
the  weakest  and  humblest  of  animals  becomes  fearless  and  fierce 
in  defence  of  the  nest  against  the  despoiler. 

It  should  be  a reason  of  paramount  importance  that  can  justify 
any  court  or  any  judge  standing  between  father  and  child,  and 
depriving  him  and  her  brothers  of  the  affection  and  comfort  which 
she,  of  their  own  flesh  and  blood,  could  bring  to  them,  and  her  that 
which  they  could  give  to  her. 
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Bnt^  instead  of  there  being  a reason  of  that  character,  in  my 
opinion  no  excuse  in  law  for  separating  father  and  child,  and 
brothers  and  sister,  and  despoiling  the  home,  has  been  given ; and, 
if  we  had  power  of  an  uncontrolled  super-paternal  character,  or  to 
disrupt  families  according  to  our  several  inclinations  or  fancies,  in 
my  judgment  no  good  reason  for  exercising  such  an  extraordinary 
power  exists. 

What  is  said  is:  that  the  father  promised  his  first  wife,  who 
was  the  mother  of  the  child,  that  the  children  should  he  brought 
up  as  adherents  of  a church  of  which  she  was  an  adherent. 

A complete  answer  in  law  to  that  is:  that  no  such  promise  is 
binding.  There  is  no  need  to  go  further ; but  it  may  be  added  that 
only  the  narrow-minded  could  consider  such  a promise  irrevocable ; 
circumstances  might  change  so  that  no  one  could  doubt  that  the 
person  to  whom  the  promise  was  made  would  be  the  first  to  demand 
its  recall,  if  able  to  communicate  the  desire.  The  most  violent 
advocates  of  one  thing  sometimes  become  the  most  violent  oppon- 
ents of  it.  But  the  father’s  answer  to  this  contention  does  not  end 
there;  he  has  said,  and  is  ready  to  undertake,  that  he  will  carry 
out  that  promise.  To  that  the  peculiar  reply  is  made:  it  cannot 
be  well  done  in  his  household;  that  is  to  say,  the  Court  is  to  add 
a term  to  the  promise,  a term  that  the  wife  never  thought  of  exact- 
ing when  the  promise  was  made.  We  are  to  disregard  the  law, 
and  every  sense  of  fair  play,  and  disrupt  the  family,  on  a new  term 
now  added  to  the  sufficiently  unwise  promise  that  was  made. 

The  laws  of  England  have  ever  committed  to  the  father  the 
religious  as  well  as  the  general  education  of  his  children ; and,  not- 
withstanding inroads  upon  his  common  law  rights  respecting  his 
children,  the  law  has  ever  preserved  his  rights  regarding  their 
religion,  as  it  does  to-day  in  the  Infants  Act,  in  these  words: 
Nothing  in  this  Act  shall  change  the  law  as  to  the  authority  of  the 
father  in  respect  of  the  religious  faith  in  which  the  child  is  to  be 
educated.” 

Then  it  is  said:  that,  when  the  mother  of  his  children  was 
dying,  she  exacted  from  the  father  an  agreement  that  this  female, 
child  should  be  brought  up  by  her  mother’s  sister  in  the  religion 
she — the  mother — professed,  until  the  child  should  be  18  years  of 
age.  But  he  cannot  trade  in  his  children  as  he  may  in  his  chattels; 
that  would  be  a form  of  slavery;  as  would  also  the  Court’s  uncon- 
trolled power  over  them. 

Again  it  is  enough  to  say  that  such  a promise  is  in  law  invalid 
because  it  is  against  the  public  interests,  which  do  not  permit  a 
father  to  divest  himself  of  his  rights,  or  evade  his  duties,  under  the 
law  regarding  his  children. 
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But,  if  that  were  not  so,  the  father  should  have  a sufficient 
answer,  a sufficient  justification  for  seeking  the  custody  of  this  child 
now,  because  the  promise  was  given  under  circumstances  which 
made  it  practically  impossible  for  him  to  refuse,  even  if  he  did  not 
then  intend  always  to  keep  it.  His  wife  was  on  her  deathbed  in  the 
excruciating  pain  of  that  terrible  malady,  cancer.  What  would 
you  have  had  him  do?  Eefuse?  No,  even  though  he  knew  it 
could  not  be.  Treat  it  as  an  inviolable  promise?  No,  better 
refuse;  and  that  was  out  of  the  question.  Is  the  man,  for  having 
eased  his  wife’s  dying  moments,  to  have,  for  his  reward,  lifelong 
heartache  ? It  is  only  those  who  hope  to  make  something  by  saying  it, 
who  could  say  that  there  is  to  be  a lifelong  separation  of  father  and 
daughter  and  sister  and  brothers,  and  a disrupted  household 
throughout  its  life,  because  of  such  a thing. 

But,  again,  remember  that  the  legal  right  must  prevail,  not 
sentimental,  unpractical,  unreasonableness. 

It  has  been  said — unfortunately,  I think,  because  altogether 
too  much  is  endeavoured  to  be  made  of  it  — that  the  law  is  not 
always  logical:  but  it  is  assuredly  too  logical  to  say  in  one  breath 
that  the  promises  of  the  father  were  invalid  in  law  and  in  the  next 
breath  give  effect  to  them. 

I deny  the  right  of  any  judge  or  court  to  determine  the  right 
to  custody  of  a father’s  child  on  a measurement  of  purses  or  a 
weighing  of  imaginary  affection  of  fathers  or  brothers;  you  can- 
not give  to  the  rich  the  child  of  the  poor,  because  it  may  be  brought 
up  in  idleness  and  luxury;  nor  to  the  poor  the  child  of  the  rich, 
because  it  may  be  better  for  it  that  it  should  be  obliged  to  live  by 
the  sweat  of  its  brow.  Nor  can  I perceive  any  right  to  fix  a term 
of  custody;  circumstances  may  change;  every  order  of  custody 
should  be  unless  or  until  the  iCourt  shall  otherwise  order. 

The  childless  may  yearn  for  children,  but  that  cannot  justify 
any  attempt  to  rob  the  nest  of  those  who  have  them;  or  do  that 
which  in  a sense  is  worse,  attempt  to  buy  or  otherwise  acquire  the 
children  of  others  contrary  to  legal  rights  and  duties ; and  to  retain 
them  against  the  will  of  the  father  and  the  plain  letter  of  the  law. 
Nor  justify  the  courts  in  really  giving  effect  to  illegal  trafficking 
in  the  custody  of  children. 

Upon  the  evidence  adduced,  there  is  no  warrant  for  any  con- 
tention that  the  child  is  better  off  where  she  is,  or  that  she  should 
be  in  any  way  disadvantaged  by  going  home : nor  is  there  anything 
in  the  evidence  to  shew  any  objection  on  her  part  to  do  so;  though 
such  things  should  not  deprive  a father  of  his  legal  rights,  unless 
of  a very  real  and  grave  nature. 
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On  the  contrary,,  the  protection,  care,  society,  and  affection  of  a 
father  and  three  brothers,  and  of  a proved  to  be  worthy  stepmother, 
must  be  vastly  greater  than  that  of  a mother’s  sister  and  her  hus- 
band. 


Abandonment  of  the  child  by  the  father  is  out  of  the  question ; 
left  with  him  motherless  in  the  child’s  tender  infancy,  what  fault 
can  be  found  with  him  for  providing  as  he  did  for  the  child’s  care ; 
and  now  that  he  is  able  to  care  for  the  child  what  valid  objection 
can  be  made  to  his  obedience  to  the  laws  of  nature,  and  of  the  land, 
in  having  and  caring  for  his  only  daughter  ? Those  who  bargain  for 
something  the  law  does  not  permit  have  no  cause  for  complaint 
when  the  law  returns  it  to  him  who  is  lawfully  entitled  to  it. 

I am  in  favour  of  allowing  this  appeal,  and  uniting  this  family, 
because  the  law  requires  it ; and  it  is  a satisfaction  to  be  able  to  add, 
that  that  law  seems  to  me  to  be,  as  the  common  law  usually  is,  sound 
common  sense. 

Appeal  dismissed  (MmmiTJi,  C.J.C.P.,  dissenting). 


[ APPELLATE  DIVISION.] 

Petekson  V.  Dominion  Tobacco  Co. 

Vamparys  V.  Dominion  Tobacco  Co. 

Stevenson  v.  Foster  Tobacco  Co. 

Contract — Purchase  of  Tot>acco  from  Growers — Agent — Authority  of — 
Limitation — Breach  of  Duty — Liability  of  Principal  for  Price  of 
Tobacco — Sub-agency — Agent  Buying  beyond  Quantity  Required — 
Indemnity — Damages — Measure  of — Relief  against  Person  Appoint- 
ing Sub-agent — Undisclosed  Principal. 

D.  was  purchasing  agent,  with  limited  authority,  for  the  D.  company, 
tobacco  manufacturers,  and  was  also  purchasing  agent  on  a commis- 
sion basis  for  the  F.  company,  and  was  to  purchase  for  these  com- 
panies only.  J.  was  purchasing  agent  for  the  M.  company,  also 
tobacco  manufacturers,  and  had  authority  to  appoint  a sub-agent. 
J.  appointed  D.  to  buy  for  him  as  well  as  for  the  D.  company,  the 
contract  forms  of  the  latter  company  to  be  used^  instead  of  J.’s  own 
forms  or  those  of  his  principals.  D.  entered  into  contracts  with  P. 
and  V.,  growers,  in  the  name  of  the  D.  company,  far  in  advance  of  his 
authority,  and  allocated  the  contracts  between  the  company  and  J., 
giving  the  contracts  for  purchases  in  excess  of  his  authority  to  J. 
He  also  made  purchases  for  J.  in  the  name  of  the  F.  company,  manu- 
facturers, from  S.,  a grower.  This  company  knew  that  D.  was  buying 
for  J.,  but  the  D.  company  did  not.  J.  repudiated  the  contracts  allo- 
cated to  him,  and  the  D.  company  also  repudiated  them,  refusing  to 
take  delivery,  but  subsequently  ratified  them,  seeking  to  make  the 
M.  company  liable  as  well  as  J.: — 
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Held,  by  the  majority  of  the  Court,  that  the  use  of  the  D.  company’s 
name  was  intended  and  authorised  by  J.,  and  the  company  thereby 
became  liable  on  the  contracts  in  excess  of  the  amount  which  they 
had  authorised  their  agent  to  buy. 

A third  person,  by  agreement  with  one  of  the  principals,  may,  as 
between  those  two  persons,  take  an  interest  in  the  contract;  but  that 
subsidiary  contract  does  not  create  any  privity  between  the  third 
person  and  the  other  principal  to  the  original  contract. 

Keighley  Maxsted  <&  Co.  v.  Durant,  [1901]  A.C.  240,  followed. 

The  ratification  of  the  contracts  by  the  D.  company  had  no  effect  on 
the  contracts  originally  made,  as  it  came  too  late. 

J.  had  authority  to  employ  a sub-agent,  and  the  D.  company  could  hold 
him,  on  the  ground  that  he  procured  the  company’s  agent  to  violate 
his  agreement. 

South  Wales  Miners'  Federation  v.  Glamorgan  Coal  Co.,  [1905]  A.  C. 
239,  followed. 

J.’s  principals,  the  M.  company,  were  not  involved  in  his  actions,  since 
he  had  gone  outside  his  natural  and  ordinary  authority  to  appoint  a 
sub-agent. 

The  proper  measure  of  the  D.  company’s  damages  was  the  loss  suffered 
by  the  act  of  J.  in  inducing  their  agent  to  use  their  name  wrongfully; 
and  they  had  a right  of  indemnity  against  their  agent  also;  but  he 
had  no  right  to  be  indemnified  by  J.  against  the  consequences  of  his 
own  wrong. 

The  F.  company  were  liable  upon  their  contract,  which  was  made  in 
pursuance  of  their  antecedent  authority,  and  could  recover  from  J.; 
or,  if  their  name  was  used  instead  of  J.’s,  he  was  liable  directly  as  an 
undisclosed  principal. 

Review  of  the  authorities. 

Per  Meredith,  C.J.O.  (dissenting  in  part) : — The  arrangement  between 
J.  and  D.  was  that  D.  should  buy  for  his  company  to  the  extent  of  his 
authority,  and  then  continue  to  buy  in  the  name  of  the  company  on 
account  of  J.’s  principals,  the  M.  company;  after  the  completion  of 
the  purchases  the  contracts  to  be  allocated  to  the  D.  company  and  J., 
as  D.  and  J.  thought  fit. 

The  D.  company  could  have  ratified  the  contracts  so  as  to  constitute 
themselves  pro  hdc  vice  the  agents  of  the  M.  company,  rendering  the 
latter  liable  as  undisclosed  principals. 

Per  Ferguson,  J.A.  (dissenting  in  part) : — The  transactions  were  pur- 
chases by  D.  as  agent  for  J.,  and  were  not  intended  to  bind  the  D. 
company,  but  to  bind  D.  as  agent  for  J. 

The  D.  company  were  estopped  from  denying  that  they  contracted,  but 
it  might  be  shewn  who  the  person  was  that  actually  agreed  to  pur- 
chase from  them. 

The  M.  company  were  not  liable,  but  J.  was  personally  liable,  as  D. 
looked  upon  him  as  his  principal,  and  J.  intended  to  employ  and 
authorise  D.  to  contract  so  as  to  bind  him. 

The  F.  company  contracts  were  intended  to  bind  J.,  as  well  as  his 
principals,  and  S.  could  elect  to  take  judgment  against  either. 

Judgment  of  Middleton,  J.,  19  O.W.N.  463,  affirmed  (Meredith  C.J.O., 
and  Ferguson,  J.A.,  dissenting  in  part). 

Theee  were  several  appeals  in  these  actions  from  the  judgment 
of  Middleton,  J.,  in  the  three  actions  and  upon  third  party  claims, 
all  tried  hy  him,  together,  without  a jury,  at  Sandwich  and  Toronto. 
His  judgment  is  noted,  19  0.  W.  hi.  463. 

The  Peterson  action  was  against  the  Dominion  Tobacco  Com- 
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pany,  Jasper  son,  and  W.  -C.  Macdonald  Registered;  in  it  the  Domi- 
nion company  claimed  indemnity  from  the  Macdonald  company 
or  in  the  alternative  from  Jasperson.  The  plaintiff  was  awarded 
judgment  against  the  Dominion  company,  and  the  Dominion  com- 
pany indemnity  from  Jasperson.  The  claims  against  the  Mac- 
donald company  were  dismissed.  Both  the  plaintiff  and  the  Do- 
minion company  appealed,  asking  for  judgment  against  the  Mac- 
donald company.  Jasperson  appealed,  asking  that  the  action  and 
claim  for  indemnity  be  dismissed. 

The  Yamparys  action  was  against  the  Dominion  company, 
Jasperson,  and  Deacon.  The  Dominion  company  sought  indemnity 
from  Jasperson.  The  plaintiff  was  given  judgment  against  the 
Dominion  company,  and  the  Dominion  company  indemnity  from 
Jasperson.  The  Dominion  company  and  Jasperson  appealed. 

The  iStevenson  action  was  against  the  Foster  Tobacco  Company, 
Jasperson,  and  the  Macdonald  company.  The  plaintiff  was  allowed 
judgment  against  Jasperson  only.  The  plaintiff  appealed,  asking 
the  right  to  elect  to  take  judgment  against  the  Macdonald  com- 
pany; and  Jasperson  appealed,  asking  that  the  action  be  dismissed. 

January  16,  17,  and  18.  The  appeals  were  heard  by  Meredith, 
C.J.O.,  Maclaeex,  Magee,  Hodgixs,  and  Fergusox,  JJ.A. 

I.  F\  Hellmiith,  K.C.,  and  J.  H.  Rodd,  K.C.,  for  Jasperson. 

W.  N.  Tilley,  K.C.,  W.  A.  Smith,  and  G.  T.  Walsh,  for  the 

Dominion  Tobacco  Company. 

0.  L.  Letvis,  K.C.,  and  J.  M.  McEvoy,  K.C.,  for  the  plaintiffs 
Peterson  and  Stevenson. 

J.  8.  Fraser,  K.C.,  for  the  plaintiff  Yamparys 

H,  J.  Scott,  K.C.,  for  W.  C.  Macdonald  Registered. 

G.  T.  Walsh,  for  Deacon. 

March  31.  Hodgixs,  J.A.: — The  evidence  is  rather  long,  but 
the  facts  which  need  examination  are  not  at  all  complicated. 
Deacon,  the  agent  for  the  Dominion  Tobacco  Company,  had  in  1919 
an  agency  from  them,  limited  as  to  the  amount  of  tobacco  he  could 
buy.  He  purchased  about  1,100,000  lbs.,  about  800,000  lbs.  of  which 
was  bought  in  the  name  of  the  Dominion  company  as  principals,  he 
signing  as  agent,  while  the  remainder  was  bought  by  Deacon  in  the 
name  of  the  Foster  Tobacco  Company  on  a commission  basis.  He 
exceeded  his  authority  as  to  the  Dominion  company  at  the  solicita- 
tion of  Jasperson,  also  a buyer  and  the  agent  of  W.  C.  Macdonald 
Registered.  The  arrangement  between  these  two  persons  is  deposed 
to  by  Deacon  and  denied  by  Jasperson,  but  the  learned  trial  Judge 
has  accepted  Deacon’s  story  to  the  full  extent  as  being  the  more 
creditable  of  the  two.  I think,  therefore,  we  cannot  but  accept  this 
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view,  as  the  testimony  of  these  parties  is  entirely  opposed  the  one 
to  the  other,  and  no  appraisement  of  its  value  can  properly  be  made 
except  under  the  conditions  and  with  the  advantages  possessed  by 
a trial  Judge. 

Apart  from  that,  my  own  impression,  gathered  from  the  evidence 

and  from  the  way  things  were  done  as  well  as  from  the  market  and  

other  conditions,  would  be  that  Deacon  and  Jasperson  made  this 
venture,  intending  to  keep  it  to  themselves  as  a side  line  or 
private  speculation.  Unless  this  is  the  explanation,  or  unless 
Deacon  was  a reckless  plunger,  one  can  hardly  imagine  his  going  so 
extensively  into  buying  and  using  his  principal’s  name,  unless 
prompted  by  some  such  arrangement  as  he  outlines.  Various  cir- 
cumstances corroborate  the  trial  Judge’s  view,  and  I think  the 
' situation  may  he  stated  thus:  that  Deacon  was  to  buy  and  go  on 
buying  under  Jasperson’s  supervision  in  excess  of  his  authority 
from  the  Dominion  company,  and  that  Deacon  was  to  determine, 
when  the  contracts  were  completed,  which  were  those  of  the  Do- 
minion company  and  which  were  Jasperson’s.  The  learned  Judge 
also  indicates  that  the  effect'  of  Deacon’s  evidence  as  to  what  was 
intended  by  the  use  of  the  contract  forms  of  the  two  companies 
was  that  the  various  contracts  should  be  made  in  the  names  of  these 
companies.  Accepting,  as  I do,  the  findings  of  fact  based  on  the 
trial  Judge’s  conclusion  as  to  the  credibility  of  the  two  actors  in 
these  transactions,  the  legal  result  of  what  was  done,  pursuant  to 
the  arrangements  which  Deacon  says  he  made,  must  be  ascertained. 

The  Dominion  company,  at  the  trial  and  before  this  Court,  asserted 
that  they  ratified  what  Deacon  did.  The  plaintiffs  Peterson  and 
Vamparys,  while  not  giving  up  their  claims  against  the  Dominion 
company,  use  that  ratification  as  a means  of  getting  a direct, 
though  alternative,  claim  against  Jasperson  and  through  him  on 
the  Macdonald  company. 

I think  the  form  which  the  transaction  took  needs  careful  con- 
sideration. 

Lord  Halsbury,  in  Keighley  Maxsted  (&  Co.  v.  Durant,  [1901] 

A.C.  240,  says  this  (p.  244)  : The  parties  to  the  contract,  who 

have  already  bound  themselves  by  it,  are  just  as  much  part  of  the 
contract  as  any  other  part  of  the  contractual  obligations  entered 
into.” 

Lord  Brampton  asserts  (p.  257)  that  after  a contract  has  been 
finally  concluded  between  two  persons  it  cannot  be  altered  so  as  to 
make  a third  person  liable  upon  it;  if  this  is  desired,  it  must  be 
done  through  the  medium  of  a new  contract. 

Lord  Davey  refers  to  another  aspect  of  the  same  point  thus  (p. 

256)  : ‘'^When  the  intention  to  contract  on  behalf  of  another  is 
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expressed  in  the  contract,  it  passes  from  the  region  of  speculation 
into  that  of  fact,  and  becomes  irrevocable.^^ 

Now  in  the  cases  of  Peterson  and  Yamparys,  the  contracts  were 
made  by  Deacon  in  the  name  of  the  Dominion  company,  he  signing 
as  agent.  In  this  form  he  made  numerous  other  contracts  exceed- 
ing in  quantity  the  300,000  lbs.  to  which  he  was  limited  by  his 
principals.  This  resulted  in  the  Dominion  company  becoming 
primarily  liable  upon  these  agreements  to  a very  large  extent,  and 
they  do  not  appeal  to  the  doctrine  stated  in  Miles  v.  Mcllwraitli 
(1883),  8 App.  Gas.  120,  to  escape  liability.  But  they  allege  that, 
in  so  far  as  these  contracts  exceeded  Deacon’s  actual  authority,  he 
used  their  names  as  agents  for  Jasperson  or  of  the  Macdonald  com- 
pany, and  af  the  trial,  when  the  facts  came  out,  they  then  and 
there  ratified  what  he  did. 

The  difficulty  in  the  way  of  the  Dominion  company,  which  is 
taking  this  method  of  aiding  the  plaintiffs  Peterson  and  Vam- 
parys  in  getting  a Judgment  against  Jasperson  or  the  Macdonald 
company,  which  would  allow  them  to  escape,  arises  from  the  facts 
in  evidence  rather  than  from  any  doubt  as  to  what  the  law  is.  It 
appears  to  me  that  the  transactions  in  which  the  Dominion  com- 
pany’s name  was  used  are  not,  and  were  not,  divisible  into  contracts 
entered  into,  first,  up  to  300,000  lbs.,  and  made  with  their  express 
authority,  and  contracts  in  excess,  made  at  later  dates,  in  their 
name  merely  as  agents.  The  contracts  range  over  a very  short 
period  of  time,  the  23rd  October  to  the  2nd  November,  1919,  and 
were  for  different  amounts,  and  at  various  prices,  and  with  distinct 
vendors.  They  were  not,  owing  to  the  shortness  of  the  time  allowed 
for  buying,  and  especially  because  of  the  reports  to  the  Dominion 
company  by  Deacon  and  their  instructions  as  to  price,  in  a position 
to  be  allocated,  at  the  moment  of  their  making,  either  to  the  300,000 
lbs.  or  to  the  Jasperson  arrangement,  nor  were  they  so  treated. 

The  contracts  as  made  were  contracts  in  which  the  Dominion 
company  were  principals.  Deacon  was  the  hand  by  which  they 
were  signed.  They  were  not  contracts  made  by  Deacon  in  his  own 
name,  intending  to  act  for  the  Dominion  company.  What  he 
intended  to  do  he  did,  namely,  to  make  a contract  between  the 
vendors  and  his  principals  as  disclosed  and  named  principals.  He 
had  actual  authority  to  do  this  up  to  the  limit  of  300,000  lbs. 
Exhibit  58  gives  a list  of  the  dates  and  amounts  of  the  contracts 
thus  made  between  the  Dominion  company  and  their  several  ven- 
dors, and  those  likewise  made  between  the  Foster  Tobacco  Com- 
pany and  their  vendors.  An  examination  of  that  exhibit  shews 
that  there  were  allotted  to  the  Dominion  company  7 contracts, 
dated  from  the  18th  to  the  24th  October,  amounting  to  164,105 
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lbs.,  and  to  Jasperson  4 contracts,  dated  from  the  21st  to  the  24th 
October,  aggregating  166,000  lbs.,  and  2 contracts,  dated  on  the 
25th  and  27th  October,  to  the  Dominion  company  for  194,800  lbs., 
and  to  Jasperson  one,  dated  the  25th  October,  for  265,500  lbs. 
Those  thus  allotted  to  the  Dominion  company  exceeded  the  300,000 
lbs.  which  Deacon  was  authorised  to  buy  for  the  Dominion  com- 
pany, and  those  to  Jasperson  were  earlier  in  date  than  many  given 
to  that  company.  If  exhibit  42,  which  shews  the  tobacco  which 
was  actually  sent  to  the  Dominion  company,  is  examined,  it  will  be 
found  to  contain,  in  its  list  of  contracts,  agreements  dated  on 
the  18th,  22nd,  23rd,  24th,  25th,  27th,  28th,  and  29th  October, 
corroborating  the  statement  that  the  list  for  the  Dominion ''com- 
pany and  Jasperson  was  made  just  before  the  1st  or  2nd  November, 
1919,  and  not  before.  In  the  Jasperson  list  are  found  contracts 
dated  the  21st,  22nd,  23rd,  24th,  25th,  and  29th  October,  and  all 
those  taken  in  the  name  of  the  Poster  company  beginning  on  the 
25th  October  and  up  to  the  15th  November.  It  is  impossible,  in 
the  face  of  this,  to  contend  that  allocation  of  the  contracts  as 
between  the  Dominion  company  and  Jasperson  was  actually  made 
so  as  to  segregate  300,000  lbs.,  or  thereabouts,  as  being  those 
earliest  made  or  as  being  allotted  in  any  other  way  than  as  described 
by  Deacon  where  he  says : — 

“ After  the  contracts  were  all  taken  I told  her  (his  book- 
keeper), in  fact  I told  her  before  that,  I was  buying  so  much  for 
Mr.  Jasperson  and  so  much  for  the  Dominion  Tobacco  Company. 
Well,  I took  out  300,000  lbs.,  which  I thought,  as  estimated  in  the 
contract,  which  was  sent  to  the  Dominion  Tobacco  Company  and 
the  balance  was  for  Mr.  Jasperson.’^ 

This,  he  says,  he  did  in  November.  And  in  answer  to  the  trial 
Judge’s  question,  Then  it  was  just  luck  whether  he  got  with  the 
Dominion  Tobacco 'Company  or  Jasperson?”  he  answered,  Yes,  I 
felt  I had  bought  it  all  with  the  same  judgment  ...  I did 
not  know  there  was  any  trouble  or  I certainly  would  have  given 
the  Dominion  Tobacco  Company  the  first  lots.” 

Again  he  is  pressed  by  the  Court : When  you  sorted  them  out 

and  located  these  contracts  with  the  Dominion  Tobacco  Company 
and  Jasperson,  did  you  give  the  Dominion  Tobacco  Company  the 
first  contracts  you  had  taken  or  just  the  chance  as  they  happened 
to  come?”  His  reply  was:  Just  the  chance.  I gave  them  the 

300,000  lbs.  they  required.” 

On  cross-examination  he  says : I figured  I used  the  same  judg- 

ment in  buying  for  Jasperson  as  for  the  Dominion  Tobacco  Com- 
pany; therefore  I thought  it  not  necessary  to  discriminate  in  any 
contract,  as  I used  the  best  knowledge  I had  in  buying.” 
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When  it  is  pointed  ont  to  him  that  the  tobacco  was  bought  at 
various  prices  and  included  different  qualities^  and  he  is  asked  as  to 
how  he  separated  the  contracts,  his  answer  is : I just  picked  them 

out  here  and  there;  I cannot  say  if  I picked  them  in  rotation  or 
alphabetically  by  the  folio.^’ 

The  date  when  the  separation  was  made  is  given  as  just  before 
the  1st  or  2nd  November,  or  “ early  in  November,’’  and  finally  is 
stated  in  this  way : Q.  Then  at  the  end  of  the  season  what  was 

done?  A.  Then  we  made  out  the  list  for  Mr.  Jasperson  and  what 
was  going  to  the  Dominion  Tobacco  Company.” 

Deacon’s  bookkeeper,  now  his  wife,  fixes  the  date  for  the  separa- 
tion as  on  or  before  the  1st  November,  and  says  that  Deacon  called 
off  all  one  list  at  a time ; that  he  put  them  in  cme  list  or  the  other 
and  called  them  off  to  her. 

There  was,  in  all  this,  indecision,  or,  rather,  an  intention  to 
postpone,  until  the  buying  of  the  1,100,000  lbs.  was  concluded,  the 
decision  as  to  which  of  the  contracts  were  to  be  those  of  Jasperson, 
as  the  undisclosed  principal.  There  was  therefore  the  fact  that  he 
was  not,  and  could  not  be,  at  the  time  of  the  making  of  any  con- 
tract, the  person  for  whom  that  contract  was  made.  Thus  the  case 
seems  to  come  within  the  reasoning  upon  which  the  decision  in 
Keighley  Maxsted  & Co.  v.  Durant,  [1901]  A.C.  240,  is  founded. 

Lord  iShand,  at  p.  250,  states  the  difficulty  caused  by  the  want 
of  a definite  relationship,  as  undisclosed  principal,  of  some  actual 
person,  to  the  contract  at  the  time  of  making  it,  in  these  words: — 
The  only  contract  actually  made  is  by  the  person  himself  and 
for  himself,  and  it  seems  to  me  to  be  conclusive  against  the  argu- 
ment for  the  respondents,  that  if  their  reasoning  were  sound  it 
would  be  in  his  power,  on  an  averment  of  what  was  passing  in  his 
own  mind,  to  make  the  contract  afterwards  either  one  for  himself 
only,  as  in  fact  it  was,  or  one  affecting  or  binding  on  another  as  a 
contracting  party,  even  although  he  had  no  authority  for  this. 
The  result  would  be  to  give  one  of  two  contracting  parties  in  his 
option,  merely  from  what  was  passing  in  his  own  mind  and  not 
disclosed,  the  power  of  saying  the  contract  was  his  alone,  or  a con- 
tract in  which  others  were  bound  with  him.  That,  I think,  he  cer- 
tainly cannot  do  in  any  case  where  he  had  no  authority,  when  he 
made  the  contract,  to  bind  any  one  but  himself.” 

This  quotation  would  apply  in  every  respect  to  this  case  if  it  had 
been  found  as  a fact  that  Jasperson  had  not  given  Deacon  autho- 
rity to  buy.  If,  as  has  been  decided,  that  authority  was  actu- 
ally given,  then  the  question  to  be  decided  is  whether,  as  Deacon 
had  antecedent  authority  from  Jasperson  to  contract  on  his  behalf, 
that  fact  differentiates  this  case  from  one  where,  as  in  the  Durant 
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case,  there  was  only  hope  and  expectation  that  the  undisclosed 
principal  would  ratify  or  share  in  the  contract. 

This  can  be  solved  by  considering  what  circumstances  must 
exist  in  order  to  enable  an  undisclosed  principal  to  take  advantage 
if  what  is  described  as  a wholesome  and  convenient  fiction,  by  which 
he  is  deemed  to  be,  though  in  fact  he  was  not,  a party  to  the 
contract. 

In  a passage  from  the  speech  of  Lord  J ames  of  Hereford  in  the 
Durant  case  he  spoke  as  follows  (p.  251)  : — 

“ Doubtless  a person  can  confirm  and  ratify  a contract  which 
was  in  fact  made  on  his  behalf.  But  an  undisclosed  principal  must 
exist  at  the  time  of  the  contract.  He  cannot  be  brought  into  life 
as  a principal  after  the  contract  has  been  made  without  any 
recognition  of  his  existence.  Ho  doubt  a third  person,  by  agree- 
ment with  one  of  the  principals,  may,  as  between  those  two  persons, 
take  an  interest  in  the  contract ; but  that  subsidiary  contract  does 
not  create  any  privity  between  the  third  person  and  the  other  prin- 
cipal to  the  original  contract.’’ 

Lord  Haldane  in  Fred.  Drughorn  Limited  v.  Rederiahtieholaget 
Transatlantic,  [1919]  A.C.  203,  206,  says: — 

My  Lords,  by  the  law  of  England  if  B contracts  with  D pHnid 
facie  that  is  a contract  between  these  two  only,  but  if  at  the  time  B 
entered  into  the  contract  he  was  really  acting  as  agent  for  A,  then 
evidence  is  generally  admissible  to  shew  that  A was  the  principal, 
and  A can  take  advantage  of  the  contract  as  if  it  had  been  actually 
made  between  himself  and  C.  That  is  what  is  meant  by  ratifica- 
tion.” 

The  statement  that  an  undisclosed  principal  must  exist  at  the 
time  of  the  contract  means,  of  course,  that  he  must  be  such  at  that 
time  and  in  relation  to  that  contract.  As  put  by  Tindal,  C.J.,  in 
Wilson  v.  Tumman  (1843),  6 M.  & G.  236,  at  p.  242 : — 

An  act  done,  for  another,  by  a person,  not  assuming  to  act  for 
himself,  but  for  such  other  person,  though  without  any  precedent 
authority  whatever,  becomes  the  act  of  the  principal,  if  subse- 
quently ratified  by  him.” 

That  is  what  Lord  Halsbury  means  in  the  Durant  case  when  he 
says  ([1901]  A.C.  at  p.  244)  that  in  such  a case  the  contract  is 
made  by  him,”  i.e.,  by  the  party  ratifying. 

In  this  case,  the  appellant  must  answer  satisfactorily  the  ques- 
tion asked  by  Lord  Davey  (p.  256),  “In  what  sense,  it  may  be 
asked,  does  a man  contract  for  another,  when  it  depends  on  his 
own  will  whether  he  will  give  that  other  the  benefit  of  the  contract 
or  not  ?” 

We  are  here  considering  two  contracts  both  made  by  and  with 
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the  Dominion  Tobacco  'Company^  in  which  Jasperson  had  no  right 
or  interest  till  the  beginning  of  November,  1919,  because,  till  then, 
the  company,  through  its  agent,  had  not  made  up  its  mind  to  give 
him  that  right  or  interest.  Yet  these  two  contracts  were  validly 
made  on  the  20th  and  22nd  October  between  the  vendors  and  the 
Dominion  company,  and  during  the  intervening  time  remained  the 
property  of  that  company,  who  might  have  decided  to  keep  them. 

But  it  was  argued  that,  in  view  of  such  previous  authority  as  he 
had  given,  the  allocation,  as  it  was  called,  of  these  contracts  by 
Deacon  to  Jasperson,  coupled  with  the  ratification  at  the  trial  by 
Deacon^s  principals,  removed  the ' difficulty.  I am  not  able  to 
accept  that  view.  If  the  principal  must  exist  in  fact  at  the  time 
of  the  making  of  the  contract,  and  stand  in  that  relation  thereto, 
and  if  he  cannot  be  brought  into  life  as  a principal  after  the  con- 
tract has  been  made  without  any  recognition  of  his  interest,  and  if 
a contract  to  be  ratified  must  be  made  by  some  one  acting,  as  dis- 
tinguished from  reserving  his  decision  as  to  whether  he  will  so  act, 
for  an  undisclosed  principal,  I am  unable  to  follow  the  suggestion 
that  these  conditions  are  satisfied  by  allocation. 

The  essence  of  what  was  done  under  the  name  of  allocation  was 
to  determine,  in  the  mind  of  Deacon,  presumably  on  behalf  of  the 
Dominion  company,  to  give  up  the  two  contracts  in  question  and 
hand  the  right  and  interest  in  them  over  to  Jasperson.  Till  that 
determination  was  made,  Jasperson  had  no  right  to  or  interest  in 
them,  because  they  had  not  been  entered  into  for  him,  hut  for  the 
Dominion  company  themselves.  Thus  the  assumption  that  the 
Dominion  company  were  at  the  time  of  making  these  contracts  the 
agents  of  Jasperson,  and  that  they  in  fact  contracted  for  him  with 
these  two  vendors,  falls  to  the  ground. 

The  position  of  Jasperson  and  its  consequences  is  that  men- 
tioned by  Lord  James  of  Hereford  in  the  quotation  from  his  speech 
already  given : — 

A third  person,  by  agreement  with  one  of  the  principals,  may, 
as  between  those  two  persons,  take  an  interest  in  the  contract ; but 
that  subsidiary  contract  does  not  create  any  privity  between  the 
third  person  and  the  other  principal  to  the  original  contract.” 

The  evidence  dealing  with  the  use  of  the  name  of  the  Dominion 
company  by  Deacon,  so  far  as  it  affects  Jasperson,  is,  to  my  mind, 
neither  clear  nor  precise.  Deacon  says  he  was  asked  by  Jasperson, 
who  wanted  a large  quantity  of  tobacco,  to  go  ahead  and  buy  for 
him  ^^the  same  as  you  {sic)  did  in  1918.”  Now  in  1918  the  con- 
tracts were  all  taken  in  Deacon^s  own  name,  and  he  was  to  get  1/4 
of  a cent  a pound  commission.  Deacon  adds  that  Jasperson  said  he 
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represented  the  Macdonald  company  and  to  go  ahead  and  buy  all 
I could  for  him/^ 

Jasperson  did  not  supply  the  forms,  but  said  that  the  forms 
Deacon  used  were  perfectly  good,  and  to  use  those,  and  that  it  did 
not  matter  what  forms  he  used  provided  he  got  the  tobacco. 

After  the  close  of  Deacon^s  cross-examination,  the  learned 
Judge  questioned  him,  and  this  occurred: — 

His  Lordship:  Now  one  thing  I want  you  to  make  clear:  did 
I understand  you  rightly  that  Mr.  Jasperson  authorised  you  to 
make  the  contracts  you  were  taking  for  him  on  the  Dominion  com- 
pany forms?  A.  Yes,  sir. 

Q.  He  did  not  authorise  you  or  request  or  suggest  to  you  to 
sign  the  Dominion  company’s  name  on  these  contracts?  A.  The 
Dominion  name  was  already  on  the  contracts. 

“ Q.  Did  he  say  to  you,  ^ Now  that  form  is  satisfactory,  any 
form  will  do  as  long  as  the  tobacco  is  bound  and  under  contract,’  or 
did  he  say  to  you,  ‘ Put  the  name  of  the  Dominion  Tobacco  Com- 
pany to  it?’  A.  No,  sir,  he  did  not.  His  words  he  said  was,  he 
saw  the  forms,  he  saw  them  in  our  office — 

Q.  Yes?  A.  He  said,  ^ These  forms  are  perfectly  all  right. 
Buy  it  just  the  same  as  you  are  buying.’ 

Q.  Then  why  in  the  world  did  you  go  and  sign  the  name  of 
the  Dominion  Tobacco  Company  to  a contract  you  had  no  right  to 
make  for  them?  A.  Well,  sir,  I cannot  tell  you. 

Q.  That  is  where  all  the  trouble  is  ? A.  That  was  wrong,  and 
I understood  it  afterwards. 

Q.  If  you  had  put  your  own  name  or  Jasperson’s  name,  there 
would  have  been  no  law-suit?  A.  I put  my  own  name  under- 
neath.” 

This  leaves  it  in  doubt  as  to  whether  Jasperson  wished  or  in- 
tended that  Deacon  should  use  the  Dominion  company’s  name  so 
as  to  make  them  purchasers.  It  would  give  them  rights  which  would 
embarrass  Jasperson.  They  were  rivals  in  the  field,  and  might  be 
counted  on  to  hold  the  contracts  against  the  Macdonald  com- 
pany if  prices  rose  or  kept  steady.  But  Deacon’s  course  of  dealing, 
as  well  as  Jasperson’s,  indicates  that  no  importance  was  attached 
by  either  of  them  as  to  what  name  was  to  be  used  as  that  of  the 
purchaser.  Deacon  says  he  used  the  Dominion  company  forms  only 
because  the  Foster  company’s  forms  were  not  then  printed  (he  was 
the  local  agent  for  the  Foster  company).  When  they  came  to 
hand,  he  used  them  for  Jasperson  almost  wholly  after  the  25th 
October.  He  used  a Foster  company  form  with  Stevenson  on  the 
27th  October,  because  he  did  not  happen  to  have  a Macdonald 
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form  with  him,  and  so  told  him,  and  iStevenson  said  he  understood 
that  he  was  really  selling  to  the  Dominion  company. 

The  method  of  dealing  with  these  contracts,  to  which  I have 
previously  referred,  points  in  the  same  direction. 

The  learned  trial  Judge,  on  evidence  so  conflicting  as  to  make 
it  impossible  to  reconcile  the  two  accounts,  has  found  that  the  use 
of  the  Dominion  company's  name  was  intended  and  authorised  by 
Jasperson.  But,  even  if  that  were  not  so,  I should  not  attach  too 
great  importance  to  it.  Jasperson  is  responsible  for  what  Deacon 
did  as  his  agent  and  the  method  or  form  which  he  adopted  in 
doing  it.  It  is  clear  from  the  evidence  I have  quoted  that  it  was 
left  to  Deacon  to  determine  how  to  carry  out  the  buying.  J asperson 
has  only  himself  to  blame  if  what  Deacon  did  involved  him  in 
liability  to  the  Dominion  company:  Ireland  v.  Livingston  (1872), 
L.R.  5 H.L.  395,  416;  Loring  v.  Davis  (1886),  32  Ch.  D.  625,  630; 
Junvier  v.  Sweeney,  [1919]  2 K.B.  316. 

The  result  of  this  dealing  as  it  worked  out  was  that  Deacon, 
induced  by  Jasperson,  caused  the  Dominion  Tobacco  Company  to 
become  liable  on  contracts  in  excess  of  the  amount  which  they  had 
authorised  him  to  buy,  and  that  they  have  been  held  accountable 
for  the  heavy  loss  that  ensued. 

The  Dominion  company,  however,  set  up  that  when  the  facts 
came  out  at  the  trial  they  ratifled,  both  then  and  at  the  bar  of  this 
Court,  the  actions  of  Deacon  which  they  say  constituted  them,  when 
the  contracts  were  made  or  at  all  events  when  allocated,  agents  for 
Jasperson.  As  has  been  pointed  out,  this  so-called  ratiflcation  can 
have  no  effect  as  to  the  contracts  when  originally  made. 

But  it  is  urged  that  allocation  to  Jasperson  constituted  the 
Dominion  company,  if  they  assented  thereto,  in  effect  trustees  for 
him  of  the  benefit  of  those  contracts,  and  that  they  have  by  their 
ratification  adopted  that  position.  Unfortunately  for  them,  they 
took  that  position  too  late  to  be  of  service.  Jasperson  first  repudiated 
any  right  to  these  contracts,  and  then  the  Dominion  company  in 
their  pleadings  took  the  same  attitude  and  refused  to  accept 
delivery,  the  result  being  that  in  March,  1920,  the  tobacco  was  sold 
at  a heavy  loss. 

If,  instead  of  repudiating,  with  all  its  consequences,  the  Do- 
minion company  had  accepted  the  situation  and  had  ratified 
Deacon’s  actions  (as  they  might  have  done  notwithstanding  his 
breach  of  contract  and  fraud — In  re  Tiedemann  and  Ledermann 
Freres,  [1899]  2 Q.B.  66),  there  is  little  doubt  in  my  mind  that 
this  would  have  enabled  them  to  demand  indemnity  from  Jasperson. 
I think  the  reasoning  of  the  Law  Lords  in  the  case  of  Dunlop 
Pneumatic  Tyre  Co.  Limited  v.  Self  ridge  and  Co.  Limited  (1914), 
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110  L.T.R.  679  (C.A.),  [1915]  A.C.  847,  indicates  that  the  posi- 
tions of  contractor  and  agent  in  the  same  contract  are  not  incon- 
sistent. But  this  suggested  ratification  cames  too  late. 

The  decision  of  the  learned  trial  Judge  that  the  Dominion 
company  can  have  a remedy  against  Jasperson  on  the  ground  that 
he  procured  Deacon  to  violate  his  agreement  is,  I think,  the  only 
one  on  which  they  can  hold  Jasperson : South  Wales  Miners'  Federa- 
tion V.  Glamorgan  Goal  Go.,  [1905]  A.C.  239.  Nor  is  the  fact 
that  Jasperson,  acted  with  the  object  of  advancing  his  own  trade 
interests,  rather  than  for  the  purpose  of  injuring  the  Dominion  com- 
pany, any  excuse  in  law:  National  Phonograph  Go.  v.  Edison-Bell 
Gonsolidated  Phonograph  Go.,  [1908]  1 Ch.  335  (C.A.)  ; Larkin  v. 
Long,  [1915]  A.C.  814.  Even  if  it  is  determined  that  he  did  not 
positively  authorise  the  use  of  the  Dominion  company  name, 
Jasperson  did  in  fact  induce  Deacon  to  break  his  contract,  and 
Deacon’s  method  of  doing  so,  even  though  unauthorised  by  Jasper- 
son, has  rendered  the  Dominion  company  liable  for  many  thousands 
of  dollars.  And  it  is  no  excuse  to  allege  that  the  particular  method 
of  committing  the  breach  was  not  selected  or  actually  anticipated. 
Deacon  was,  as  1 have  already  pointed  out,  left  free  to  use  the 
forms,  and  he  chose  to  do  so  in  such  a way  as  to  involve  his 
employers. 

Jasperson  had,  no  doubt,  authority  to  employ  a sub-agent.  But 
his  authority  to  do  so  was  confined  to  what  was  usual  and  proper  in 
so  doing,  and  did  not  extend  to  engaging  one  whose  acting  in  that 
capacity,  to  his  knowledge,  necessarily  involved  the  breach  of  his 
contract  with  the  Dominion  company ; and  the  limitations  of 
Deacon’s  authority  were  known  to  Jasperson.  Besides  which. 
Deacon  was  in  fact  the  agent  of  a rival  company : Ecossaise  Steam- 
ship Go.  Limited  v.  Lloyd  Low  and  Go.  (1890),  7 Times  L.R.  76. 
The  Macdonald  company  did  not  know  anything  of  this,  and  it 
was  an  unnecessary  and  wrongful  act  so  far  as  they  were  concerned. 
Deacon  must  have  been  well  aware  of  this,  and  his  personal  interest 
in  the  breach  of  contract  would  negative  the  idea  that  the  Dominion 
company,  through  him,  could  be  charged  with  any  knowledge  that 
Jasperson  was  acting  for  the  Macdonald  company.  So  that  I am 
unable  to  see  that  the  Macdonald  company  are  in  any  way  involved 
by  what  was  done  by  Jasperson,  when  he  travelled  outside  his 
natural  or  ordinary  authority  to  appoint  sub-agents,  so  as  to  make 
them  agents  for  that  company. 

The  damage  resulting  to  the  Dominion  company  was  the  loss 
which  they  must  bear  when  they  are  held  liable  on  the  contracts 
made  in  their  name  by  Deacon  in  excess  of  his  authority.  And  it 
seems  that  the  proper  measure  of  damages  which  they  can  recover 
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is  the  loss  suffered  by  the  act  of  Jasperson  in  inducing  Deacon  to 
use  their  name  wrongfully,  which  is  identical  with  that  incurred 
by  the  Dominion  company.  See  Mayne  on  Damages,  8th  ed.,  p.  638 ; 
Richardson  v.  Williamson  (1871),  L.E.  6 Q.B.  276. 

The  first  right  of  the  Dominion  company  to  indemnity  is  against 
their  agent  Deacon  if  they  choose  to  claim  that  right.  But  I do 
not  think  Deacon  can  have  any  right  to  be  indemnified  by  Jasper- 
son  against  the  consequences  of  his  own  wrong  in  breaking  faith 
with  the  Dominion  company. 

I would  therefore  dismiss  the  appeal  of  Peterson,  which  is  con- 
fined to  objecting  to  the  dismissal  of  the  action  against  the  Mac- 
donald company,  and  also  the  appeals  of  the  Dominion  company 
against  the  plaintiffs’  judgment,  and  because  the  Macdonald  com- 
pany were  not  held  directly  liable  to  the  plaintiffs,  or,  failing  that, 
because  Jasperson  was  not  held  directly  liable  on  the  repudiated 
contracts,  leaving  Peterson  and  the  Dominion  company  to  the 
relief  given  them  by  the  learned  trial  Judge.  The  appeal  of 
Jasperson  should  also  be  dismissed. 

As  to  the  appeals  against  Vamparys  by  the  Dominion  Tobacco 
Company  and  Jasperson,  these  should  be  dismissed. 

In  the  Stevenson  case,  I think  the  appeal  must  also  be  dismissed. 
The  Foster  company  had  agreed  to  let  Deacon  use  their  name  in 
buying  for  Jasperson,  and  were  to  get  half  his  commission.  It  is, 
of  course,  not  clear  that  when  Deacon  actually  made  this  contract 
with  Stevenson  he  did  so  solely  for  Jasperson.  It  is  true  that  all 
the  Foster  contracts  went  to  Jasperson’s  account.  But  they  began 
on  the  25th  October,  and  those  allotted  to  the  Dominion  company 
include  several  as  late  as  the  27th,  28th,  and  29th  October.  Added 
to  this  is  the  fact  that  Stevenson  was  told  that  the  buying  was  on 
account  of  the  Dominion  company,  and  he  believed  it.  But  the 
Foster  company  can  properly  be  held  liable  upon  their  contract 
as  being  made  in  pursuance  of  their  antecedent  authority,  in 
which  case  Jasperson  is  bound  to  indemnify  them,  or,  if  the  use 
of  their  name  was  merely  a blind  for  J asperson,  then  he  is 
liable  directly  to  the  Foster  company  as  an  undisclosed  principal. 
It  is  not  shewn  that  Stevenson  in  any  way  connected  the  Mac- 
donald company  with  whatever  arrangement  was  made  with  him, 
and  I agree  with  the  learned  trial  Judge  that  as  to  them,  on  the 
facts  as  he  found  them,  the  claim  against  the  Macdonald  company 
must  fail. 

There  is  no  appeal  against  the  dismissal  of  the  action  against 
the  Foster  Tobacco  company,  so  that  in  the  Stevenson  case  the 
plaintiff’s  appeal  to  hold  the  Macdonald  company  responsible  must 
be  dismissed,  as  well  as  Jasperson’s  appeal  against  the  judgment 
so  far  as  it  held  him  liable  to  the  plaintiff. 
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Mekedith,  C.J.O.  : — I have  read  the  reasons  for  judgment  of  1922. 
my  brothers  Hodgins  and  Ferguson,  in  which  the  facts  are  set  out,  Peterson 
and  it  is  not  necessary  for  me  to  restate  them.  DoMmioN 

The  solution  of  the  questions  at  issue  depends  upon  the  proper  tobacco  Co. 
answers  to  the  following  questions : — Mer^th 

1.  What  was  the  arrangement  entered  into  between  Jasperson  C.J.O.  ’ 
and  Deacon? 

2.  Was  Jasperson  acting  for  himself  or  for  the  Macdonald 
company  ? 

3.  If  he  was  acting  or  assuming  to  act  for  the  Macdonald  com- 
pany, was  the  making  of  the  agreement  which  he  entered  into  with 
Deacon  within  the  scope  of  his  authority  as  agent  of  the  Mac- 
donald company? 

4.  Was  the  effect  of  what  was  done  to  put  forward  the  Do- 
minion Tobacco  Company  as  the  purchaser  of  the  tobacco  or  to 
constitute  it,  though  without  its  authority,  pro  hdc  vice,  the  agent 
of  the  Macdonald  company? 

5.  If  it  was  the  latter,  could  the  Dominion  Tobacco  Company 
ratify  its  appointment  as  agent  so  as  to  entitle  the  seller  of  the 
tobacco  to  look  to  the  Macdonald  company,  as  an  undisclosed 
principal  in  the  transaction? 

6.  If  the  ratification  was  first  made  on  the  argument  of  the 
appeal,  was  it  made  too  late  ? 

7.  Was  it  open  to  the  sellers  of  the  tobacco  to  elect  to  look  to 
the  undisclosed  principal  on  the  argument  of  the  appeal? 

It  may,  of  course,  be  unnecessary  to  deal  with  some  of  these 
questions;  the  answer  to  some  of  them  may  render  it  unnecessary 
to  consider  the  others. 

As  to  the  first  question,  my  conclusion  upon  the  evidence  is, 
that  the  arrangement  between  Jasperson  and  Deacon  was  that 
Deacon,  who  was  buyer  for  the  Dominion  Tobacco  Company  with 
authority  to  buy  for  it  a limited  and  stated  quantity  of  tobacco, 
should,  after  supplying  the  requirements  of  his  company,  continue 
his  buying  for  and  on  account  of  Jasperson’s  principal,  the  Mac- 
donald company,  and  these  purchases  should  be ‘made  in  the  name 
of  the  Dominion  company. 

It  was  open  upon  the  evidence  for  the  trial  Judge  to  have 
reached  the  conclusion  that  the  real  agreement  was  that  Deacon 
should  go  on  buying  and  that  Jasperson  would  take  off  his  hands 
what  he  should  purchase  and  was  not  needed  to  meet  the  require- 
ments of  the  Dominion  Tobacco  Company.  The  trial  Judge  has 
not,  however,  adopted  that  view,  but,  as  I understand  his  reasons 
40 — 52  o.L.R. 
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App.  Div.  for  judgment,  has  found  that  Deacon  was  acting  in  the  transaction 
1922.  agent  for  J asperson ; and,  in  my  opinion,  it  has  not  been  shewn 

that  his  conclusion  that  Deacon’s  position  was  that  of  agent  and 

x^ETi-BiSON  j p IT  • 1 T 

i;.  not  of  seller  is  clearly  wrong. 

O^Acco^o.  I think  that  the  proper  conclusion  is  that  Deacon  was  to 

Mer^th  that,  after  the  purchases  were  all  completed,  he, 

C.  J.O.  ’ or  he  and  J asperson,  should  allocate  of  the  contracts  that  had  been 
entered  into  such  of  them  as  he  or  they  thought  fit  to  the  Dominion 
company  and  the  remainder  to  Jasperson. 

While  it  was,  no  doubt,  wrong  for  Deacon  to  use  the  name  of 
his  principal  for  the  purpose  for  which  he  agreed  to  use  and  did  use 
it,  and  although  he  was  also  wrong  in  acting  for  another  principal 
in  violation  of  his  agreement  with  the  principal  that  he  would  not 
do  so,  I do  not  see  why  the  agreement  which  he  made  with  Jasper- 
son  should  be  treated  as  more  unfair  to  the  Dominion  Tobacco  Com- 
pany than  necessary,  as  it  would  be  if  the  suggested  method  of 
allocating  the  contracts  were  taken  to  have  been  in  accordance  with 
his  arrangement  with  Jasperson. 

If  it  had  not  been  that  the  Dominion  Tobacco  Company  had 
held  out  Deacon  as  its  agent  and  was  estopped  from  repudiating  an 
agreement  made  by  him  in  excess  of  his  actual  authority,  the 
anomalous  result  would  have  followed,  if  the  method  of  allocating 
the  contracts  which  I have  mentioned  were  held  to  be  in  accordance 
with  the  arrangement  between  Deacon  and  Jasperson,  that  a person 
who,  without  knowledge  of  the  limitation  of  Deacon’s  authority, 
had  entered  into  an  agreement  with  that  company,  through  Deacon, 
to  sell  his  tobacco,  would  until  the  allocation  was  made  have  no 
one  to  look  to,  because* the  bu}'er  would  not  be  determined  until  the 
allocation  was  made,  and  that  would  have  been  the  result  of 
Deacon  buying  for  one  or  other  of  his  principals,  that  principal  not 
to  be  determined  until  the  allocation  was  made. 

There  was  nothing  in  the  arrangement  as  detailed  by  Deacon 
which  is  inconsistent  with  its  being  his  duty  to  buy  first  for  the 
Dominion  Tobacco  Company  up  to  its  requirements,  and  then  to 
buy  for  Jasperson,.  and  in  my  view  that  is  what  the  arrangement 
should  be  taken  to  have  meant. 

Coming  now  to  the  second  question.  There  is,  I think,  no  escape  ' 
from  the  conclusion  that  Jasperson  in  entering  into  the  arrange- 
ment with  Deacon  acted  on  behalf  of  the  Macdonald  company. 
Why  add  to  what  has  been  thought  to  have  been  his  misconduct  in 
inducing  Deacon  to  commit  a breach  of  his  contract  with  his 
principal,  and  to  use  improperly  its  name  as  buyer  of  what  was  to 
be  bought  for  J asperson,  the  guilt  of  having  schemed  to  buy  on  his 
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OAvn  account,  and  not,  as  he  represented  to  Leaeoip  for  his  prin- 
cipal, the  Macdonald  company  ? 

I came  now  to  the  third  question. 

It  is  not  open  to  doubt  that  it  would  have  been  well  within  the 
authority  of  Jasperson  to  have  employed  Deacon  to  buy  for  the 
Macdonald  company,  and  had  it  been  that  Deacon  had  then 
bought  in  the  name  of  that  company  it  is  clear,  I think,  that  it 
would  have  been  bound  by  the  contracts  he  had  made.  Jasperson 
was  a trusted  agent  of  the  company,  and  practically  everything  was 
entrusted  to  him  and  his  organisation.  His  advice  was  sought  on 
important  questions  of  policy,  and  much  of  it  Avas  left  to  be  deter- 
mined by  him. 

I do  not  see  Avhy,  if  Jasperson  honestly  believed  that  it  would 
be  in  the  interest  of  his  company  that  Deacon  should  buy 
for  it  as  well  as  for  the  Dominion  Tobacco  Company,  and  that  it 
was  expedient  that  Deacon  should  make  his  contracts  in  his  own 
name  or  in  the  name  of  any  one  that  might  be  willing  to  let  his 
name  be  used  for  that  purpose,  it  Avas  not  within  Jasperson’s 
authority  to  have  arranged  for  that  being  done.  That  the  Dominion 
Tobacco  Company’s  name  was  used  without  its  authority  was,  of 
course,  wrong,  but  I do  not  see  why  Jasperson  was  not  entitled  to 
take  the  risk  of  that  company  refusing  to  ratify  his  act  in  putting 
it  forward  as  the  buyer  of  what  was  really  being  bought  by  him, 
or  why  it  was  not  open  to  the  Dominion  Tobacco  Company  to 
ratify  what  he  had  done  without  authority  in  its  name. 

This  ratification  is  a very  different  thing  from  ratifying  the 
contract  made  in  its  name  as  its  contract. 

If  an  agent  of  Jasperson  had  by  his  direction  taken  a contract 
in  the  name  of  Deacon,  without  having  Deacon’s  assent  to  that 
being  done,  I do  not  see  any  reason  why  Deacon  might  not  have 
ratified  the  agency  and  the  seller  might  not  have  looked  to  J asper- 
son  or  whoever  he  was  acting  for  as  an  undisclosed  principal. 

The  fourth  and  fifth  questions  are  answered  by  Avhat  I have 
already  said. 

I see  no  reason  why  it  was  not  competent  for  the  Dominion 
Tobacco  Company  to  ratify  the  agency  which  had  been  created  for 
it  at  any  time  before  the  rights  of  the  parties  had  been  finally 
determined,  provided  that  in  the  meantime  the  company  had  not 
elected  to  repudiate. 

The  seventh  question  has  been  answered  in  part,  at  least,  in 
what  I have  already  said. 

The  sellers  were,  in  my  opinion,  entitled,  as  they  have  done,  to 
claim  alternatively  against  the  Dominion  Tobacco  Company  or 
against  Jasperson  or  the  Macdonald  company  as  an  undisclosed 
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principal.  They  might  perhaps  have  been  called  npon  at  the  trial 
to  make  their  election,  but  that  was  not  done,  and  I do  not  see  why 
the  election  might  not  be  made  as  it  was  npon  the  argument.  If 
not,  the  result  would  be  that  if  they  succeeded  at  the  trial  in  hold- 
ing the  Dominion  Tobacco  'Company  liable,  but  on  appeal  it  was 
held  that  it  was  not  liable,  they  would  have  no  one  to  look  to.  In 
short  they  have  made  no  election  to  look  to  that  company,  and 
were,  I think,  entitled  to  elect  as  they  did  at  the  hearing  of  the 
appeal.  The  position  then  was  that  they  might  recover  against 
either  that  company  or  Jasperson  or  his  real  principal,  but  not 
against  both,  and  they  elected  to  take  judgment  against  the  latter. 

I am  not  impressed  with  the  argument  that  the  way  in  which 
Jasperson  and  Deacon  carried  out  their  arrangement  was  to  treat 
all  the  contracts  that  Deacon  had  obtained  as  not  having  been  made 
either  with  the  Dominion  Tobacco  Company  or  with  Jasperson, 
and  that  the  buyer  of  any  particular  lot  of  tobacco  was  not  ascer- 
tained until  they  had,  as  it  is  termed,  allotted  them  to  one  or  other 
of  them. 

It  may  be  that  if  the  effect  of  what  was  arranged  was  doubtful, 
the  way  in  which  the  parties  had  carried  it  out  would  afford  a light 
for  the  interpretation  of  their  contract,  but  that  is  not  this  case. 
Here  there  was  no  such  course  of  conduct  as  would  justify  the 
Court  in  coming  to  the  conclusion  that  the  arrangement  was  such 
as  it  was  argued  it  was.  It  is  true  that  Deacon  testified  that  he  and 
Jasperson  met  and  allocated  the  contracts,  but  that  was  denied  by 
Jasperson,  and  was  therefore  not  proved. 

While,  as  I have  said.  Deacon  committed  a breach  of  his  con- 
tract with  the  Dominion  Tobacco  Compaiy  by  buying  also  for 
Jasperson,  if  the  arrangement  is  treated  as  I have  said  I think  it 
should  be  treated,  no  harm  to  the  company  resulted  from  the 
breach. 

If  I am  right  as  to  the  contracts  taken  in  the  name  of  the 
Dominion  Tobacco  Company,  it  is  an  d fortiori  case  that  the  like 
conclusion  should  be  reached  as  to  the  contracts  taken  in  the  name 
of  the  Foster  company  because  that  company  consented  to  the  use 
of  its  name. 

The  Macdonald  company  is  not  a party  to  the  Vamparys  action, 
and  the  considerations  with  which  I have  dealt  do  not  therefore 
apply  to  it. 

I would  dismiss  the  appeal  in  that  action  with  costs,  and  in 
the  other  actions  would  reverse  the  judgments  which  have  been 
entered  and  substitute  for  them  judgments  for  the  plaintiffs  against 
the  Macdonald  company  for  the  amount  of  their  respective  claims, 
with  costs  throughout,  and  dismiss  the  actions  against  the  other 
defendants  without  costs. 
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Ferguson^  J.A.  (after  stating  the  facts)  : — I think  we  must, 
in  the  circnmstances  of  this  case,  accept  the  findings  of  the  trial 
Judge,  and,  accepting  them,  I agree  in  the  result  arrived  at  by  the 
trial  Judge.  Except  for  the  reasons  hereinafter  stated,  I am  of 
the  opinion  that  the  plaintiffs  Peterson  and  Vamparys  are  entitled, 

instead  of  retaining  the  judgments  they  now  hold  against  the  

Dominion  company,  to  elect  to  take  judgment  against  Jasperson;  Perguson, 
and  the  plaintiff  Stevenson  is  entitled,  instead  of  retaining  the 
judgment  he  now  holds  against  Jasperson,  to  take  judgment  against 
the  Macdonald  company.  For  the  power  to  grant  such  relief, 
although  the  plaintiffs  have  not  appealed  against  the  dismissal  of 
their  claims  against  Jasperson,  see  sec.  27  of  the  Judicature  Act, 

E.S.O.  1914,  ch.  56. 

I do  not  think  the  evidence  of  Deacon  can  or  should  be  twisted 
into  a statement  that  he  agreed  with  Jasperson  that  the  Dominion 
company  would  act  as  Jasperson’s  agent  in  the  purchase  of  tobacco. 

Jasperson  and  Deacon  knew  that  Deacon  had  no  authority  to 
make  any  such  contract.  What  Deacon  says  he  was  instructed  to 
do,  undertook  to  do,  and  did  do,  was  to  buy  for  Jasperson,  using 
the  forms  of  the  Dominion  company  on  which  their  name  had  been 
printed.  The  meaning  this  evidence  conveys  to  my  mind  is,  that 
the  transactions  were  intended  to  be  and  were  purchases  by  Deacon 
as  agent  for  Jasperson ; the  name  Dominion,^^  as  written  or 
printed  in  the  contracts,  was  not  intended  to  describe,  bind,  or 
make  parties  to  the  contract,  the  partnership  carrying  on  business 
under  that  name,  but  was  by  Deacon  used  in  fact  to  describe,  bind, 
and  make  party  to  the  contract.  Deacon  himself,  as  agent  for 
J asperson. 

While  the  Dominion  company  are  bound  to  the  plaintiffs,  they 
are  not  so  bound  because  they  actually  agreed  to  the  purchase,  but 
because,  by  the  acts  of  Deacon,  held  out  by  them  as  being  a general 
agent  to  buy,  they  are  estopped  as  against  the  plaintiffs  from  deny- 
ing that  they  contracted;  but  I cannot  see  on  what  principle  the 
plaintiffs  are  estopped  from  shewing  the  truth,  and  from  holding 
the  party  who  actually  agreed  with  them  to  purchase,  even  if  the 
alias  he  used  is  the  name  of  another  person.  See  Trueman  v.  Loder 
(1840),  11  A.  & E.  589,  at  pp.  594-5,  where  the  law  is  thus  stated: — 
stated : — 

Parol  evidence  is  always  necessary  to  shew  that  the  party  sued 
is  the  person  making  the  contract  and  bound  by  it.  Whether  he  does 
so  in  his  own  name  or  in  that  of  another,  or  in  a feigned  name, 
and  whether  the  contract  be  signed  by  his  own  hand  or  by  that  of 
an  agent,  are  inquiries  not  different  in  their  nature  from  the  ques- 
tion who  is  the  person  who  has  just  ordered  goods  in  a shop.  If  he 
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is  sued  for  the  price,  and  his  identity  made  ont,  the  contract  is  not 
varied  by  appearing  to  have  been  made  by  him  in  a name  not  his 
own.’^ 

'See  also  Richardson’s  Case  (1875),  L.E.  19  Eq.  588. 

The  learned  trial  Jndge  fonnd  that  Jasperson,  in  employing 
Deacon,  intended  to  employ  him  to  bny  for  Jasperson  himself, 
and  not  for  the  Macdonald  company,  bnt  I am  of  opinion  that  it 
wonld  be  an  error  to  conclude  that  it  necessarily  follows  that  the 
Macdonald  company  cannot  be  liable  for  what  Jasperson  repre- 
sented to  Deacon  he  was  doing.  Deacon^s  evidence  is  that,  in 
employing  him,  Jasperson  represented  that  he  was  acting  for  the 
Macdonald  company.  I think  the  effect  of  the  evidence  is  that 
both  Jasperson  and  Deacon  understood  that  Jasperson  was  to  be 
personally  liable  on  any  contract  Deacon  made,  and  Deacon 
thought  the  contracts  he  was  to  make  were  to  be  made  by  him  for 
J asperson,  so  as  to  bind  J asperson  personally,  and  also  to  bind  him 
as  the  Macdonald  company’s  agent,  and  so  intended. 

Under  such  circumstances,  it  seems  to  me,  the  Macdonald  com- 
pany’s liability  turns  not  on  what  Jasperson  intended^  but  on 
whether  or  not  the  Macdonald  company  are  estopped  from  denying 
J asperson’s  statement,  and  on  whether  or  not  J asperson  had  autho- 
rity to  purchase  for  the  Macdonald  company  in  such  a way  as  to 
bind  that  company,  but  not  the  vendor. 

On  my  reading  of  the  evidence,  Jasperson  was  a general  pur- 
chasing agent  for  the  Macdonald  company,  with  authority  to  pur- 
chase such  quantity  of  tobacco  as  he  deemed  advisable,  and  to 
employ  sub-agents,  but  I find  nothing  in  the  evidence  to  justify  a 
finding  that  he  was  expressly  authorised  to  enter  into  contracts 
which  would  bind  the  Macdonald  company  to  buy,  but  which  did 
not  bind  the  vendors  to  sell  to  the  Macdonald  company  or  permit 
the  vendors  to  do  so  without  the  consent  of  the  Dominion  com- 
pany or  any  other  third  party,  and  I do  not  think  authority  so  to 
contract  can  or  should  be  inferred  as  being  something  that  such  an 
agent  would  be  entitled  to  do  in  the  ordinary  conduct  of  the  busi- 
ness he  was  by  the  Macdonald  company  employed  to  do — i.e.,  make 
contracts  binding  the  vendors  to  sell  tobacco  to  the  Macdonald 
company. 

For  these  reasons,  I am  of  opinion,  first,  that  the  Macdonald 
company  are  not  liable  on  the  Dominion  contracts;  secondly,  that, 
although  Jasperson  told  Deacon  he  was  acting  for  the  Macdonald 
company,  yet  Deacon  looked  upon  Jasperson  as  his  principal  or 
one  of  his  principals,  and  contracted  for  him.  as  such;  thirdly, 
Jasperson  is  liable  because  he,  in  fact,  intended  to  employ  and 
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authorise  Deacon  to  contract  to  bind  Jasperson  personally,  and 
Deacon  intended  to  do  so. 

The  Stevenson  case  differs  from  the  Peterson  and  Vamparys 
cases  in  that  Deacon  purchased,  in  the  name  of  the  Foster  com- 
pany, from  whom  he  had  actual  authority  to  contract,  for 

son  personally,  and  for  him  as  agent  for  the  Macdonald  company,  

and  so  as  to  bind  both  or  either.  . Ferguson, 

I think  the  Foster  contracts  were  intended  by  Deacon  to  be 
contracts  for  and  by  that  company  acting  as  agents  authorised  by 
Jasperson  to  contract  so  as  to  bind  Jasperson  personally  as  well  as 
his  principals,  the  Macdonald  company. 

For  these  reasons,  I am  of  opinion  that  the  plaintiff  Stevenson 
is  entitled  to  elect  to  take  judgment  against  either  Jasperson  or 
the  Macdonald  company. 

I would  dispose  of  the  costs  of  the  action  and  appeals  after  the 
plaintiffs  have  exercised  their  respective  rights  of  election,  which 
should  be  made  within  20  days. 

Appeals  dismissed  (Meredith,  C.J.O.,  and  Ferguson,  J.A.,  dis- 
senting in  part). 


[APPELLATE  DIVISION.]  1922. 

F.  W.  Jeffrey  and  'Sons  Limited  v.  Copeland  Flour  Mills 

Limited. 

Finlayson  V.  Copeland  Flour  Mills  Limited. 

Buildings — Excavation  for  Foundation — Subsidence — Injury  to  Adjoin- 
ing Buildings  — Party-wall  Agreements  — Liability  of  Building 
Owners  and  Contractors  — Negligence  — Trespass  — Damages  — 
Remoteness. 

The  plaintiffs  J.  owned  lot  16;  the  plaintiff  F.  lot  17,  adjoining  it  on 
the  north;  and  the  defendants  lot  18,  immediately  north  of  that. 

Lot  17  was  covered  hy  the  “ P.  block,”  consisting  of  two  buildings,  an 
old  one  to  the  south  and  a new  one  to  the  north,  the  north  wall  of 
the  old  one  serving  as  the  south  wall  of  the  new.  On  lot  16  was 
“the  J.  building.”  It  had  been  built  after  the  old  part  of  the  P. 
block,  and,  under  a party-wall  agreement,  the  south  wall  of  the  F. 
block  had  been  used  as  its  north  wall.  The  north  wall  of  the  P. 
block  was  half  on  lot  17  and  half  on  lot  18;  and,  under  an  agreement, 
the  defendants  had  the  right,  upon  paying  P.  part  of  what  it  had 
cost,  to  use  it  as  a party-wall  in  the  erection  of  any  building  on  lot 
18. 

The  defendants,  in  excavating  for  the  foundations  of  a building  which 
they  were  about  to  erect  on  lot  18,  undermined  the  last  mentioned 
wall,  which  settled  in  consequence  and  caused  damage  to  the  whole 
of  the  F.  block  and  to  the  J.  building.  In  so  doing,  the  defendants, 
as  the  trial  Judge  found,  acted  negligently:  — 
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Held,  that  the  defendants,  because  of  their  negligence,  were  liable  to  P. 
for  the  damage  done  to  the  P.  block,  and  that  the  damage  to  the  old 
portion  of  it  was  not  too  remote,  even  if  it  could  not  have  been  fore- 
seen. 

Sharp  V.  Powell  (1872),  L.R.  7 C.P.  253,  discussed;  In  re  Polemis  and 
Furness  "Withy  & Co.  Limited,  [1921]  3 K.B.  560,  applied. 

Held,  also,  that  the  defendants  were  liable  for  the  damage  done  to  the 
J.  building — probably  because  of  their  negligence,  and  certainly 
because  in  disturbing  that  building,  although  unintentionally  and 
perhaps  without  knowing  that  what  they  were  doing  could  disturb  it, 
they  were  guilty  of  trespass. 

Judgment  of  Middleton,  J.,  20  O.W.N.  430,  aflOrmed. 


Appeals  by  the  defendants  in  the  two  actions,  which  were  tried 
together,  from  the  judgment  of  Middleton,  J.,  the  trial  Judge,  in 
favour  of  the  plaintiffs.  The  reasons  for  judgment  of  the  trial 
Judge  are  noted,  20  O.W.N.  430. 


Pebruary  21,  22,  23,  24.  The  appeals  were  heard  together  by 
Mulock,  C.J.Ex.,  Kelly,  Hasten,  and  Rose,  JJ. 

I.  F.  Hellmuth,  K.C.,  D.  Inglis  Grant,  K.C.,  and  F.  W.  Grant, 
for  the  appellants  the  Copeland  Flour  Mills  Limited,  denied  lia- 
bility in  both  the  Jeffrey  and  the  Finlayson  cases,  but  said  that 
these  appellants  might  in  the  Finlayson  case  be  liable  as  to  the 
Brisbin  store  only,  in  which  case  there  should  be  a new  trial  or  a 
reference.  The  Jeffrey  company  had  never  shewn  that  they  had 
a right  to  have  their  party-wall  supported  by  the  defendants^  party- 
wall  (the  one  under  which  the  excavating  took  place).  The 
plaintiffs  were  the  authors  of  their  own  injuries.  They  tied  their 
party-wall  to  the  defendants’  party-wall  with  rods  without  letting 
the  defendants  know  anything  about  it.  This  was  a wrongful  act 
which,  intervening  between  the  act  of  the  defendants  which  was 
complained  of  and  the  damage  done  to  the  plaintiffs,  the  defend- 
ants could  not  be  held  liable  for.  The  defendants  had  a right  to 
pull  down  their  own  building:  Toronto  Hydro-Electric  Commis- 
sion V.  Toronto  Railway  Co.  (1919),  45  O.L.R.  470;  Solomon  v. 
Vintners'  Co.  (1859),  4 H.  & N.  585.  There  was  therefore  no 
trespass  on  the  Jeffrey  company’s  land.  The  defendants  also  had 
Finlayson’s  permission  to  go  on  his  land  and  do  what  they  did. 
Nor  could  the  defendants  know  that  the  attempt  to  underpin  the 
north  wall  of  the  Finlayson  block  would  injure  the  wall  of  the 
Jeffrey  building.  The  defendants  were  not  negligent  so  far  as 
the  Jeffrey  company  were  concerned.  The  damage  was  too 
remote:  Sharp  v.  Powell  (1872),  L.R.  7 C.P.  253.  If  the  damage 
to  the  Jeffrey  building  was  owing  to  the  defendants’  party-wall, 
the  one  to  blame  is  the  one  who  put  in  the  iron  rods:  Hughes  v. 
Percival  (1883),  8 App.  Cas.  443,  52  L.J.C.P.  719.  Finlayson 
could  have  no  claim  for  trespass — first,  because  he  consented  to  the 
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entry  upon  his  land,  and  secondly,  because  the  Hewis-Finlayson 
party- wall  agreement  gave  the  right  to  the  Copeland  Flour  Mills 
Limited  (as  assignees  of  Hewis)  to  enter  on  Finlayson^s  land  for 
the  purpose  of  doing  such  work  as  might  be  necessary  to  make 
the  wall  fit  for  the  purpose  for  which  it  was  intended:  Jones  v. 
Pritchard^},  [1908]  1 Ch.  630;  Rosevear  v.  Holliday  (1911),  2 
O.W.N.  1425,  19  O.W.E.  758.  On  the  question  of  negligence  with 
respect  to  Finlayson,  counsel  argued  that  any  negligence  on  the 
defendants’  part  stopped  with  the  Brisbin  building,  and  did  not 
extend  further  south — first,  because  Finlayson  had  no  right  to  con- 
nect the  old  building  (Brown’s  and  the  laundry)  with  the  Hewis- 
Finlayson  party -wall;  and  secondly,  -the  damage  done  to  the-  old 
Finlayson  building  was  too  remote : Sharp  v.  Powell,  supra.  The 
amount  allowed  for  damages  was  excessive. 

Peter  White,  K.C.,  for  the  appellants  the  Webb-Trew  Construc- 
tion Company,  adopted  the  arguments  of  counsel  for  the  Copeland 
Flour  Mills  Limited  both  as  to  damages  being  excessive,  and  on 
the  question  of  liability,  because  if  the  Copeland  company  were 
not  liable,  neither  were  the  Webb-Trew  company.  He  further 
contended  that  the  learned  trial  Judge  had  erred  in  giving  Fin- 
layson a joint  recovery  against  the  Copeland  company  and  the 
Webb-Trew  company.  Fven  if  the  Copeland  company  were  liable, 
the  Webb-Trew  company  were  not. 

D.  L.  McCarthy,  K.C.,  and  R.  E.  Laidlaiv,  for  W.  Finlayson, 
the  plaintiff  in  the  second  action  and  one  of  the  defendants  in  the 
first  action,  respondent,  argued  that  the  judgment  below  was 
right  and  should  be  affirmed,  for  the  reasons  given.  The  defend- 
ants were  trespassers  and  also  liable  to  Finlayson  for  negligence. 

A.  C.  McMaster,  K.C.,  and  A.  T.  Hunter,  for  the  plaintiffs  F. 
W.  Jeffrey  and  Sons  Limited,  respondents,  said  that  negligence 
and  trespass  were  the  keys  to  a case  like  this,  and  that  the  defendants 
were  liable  under  both  heads:  Jejfries  v.  Williams  (1850),  5 Fx. 
792;  Smith  v.  London  and  South  Western  Railway  Co.  (1870),  L.E. 
5 C.P.  98,  L.E.  6 C.P.  14;  Williams  v.  Golding  (1865),  L.E.  1 C.P. 
69;  Jones  y.  Pritchard,  [1908]  1 Ch.  630;  Dominion  Natural  Gas 
Co.  Limited  Y.  Collins,  [1909]  A./C.  640.  On  the  question  of  remote- 
ness of  damage,  where  a man  could  not  foresee  the  consequences 
of  his  act,  counsel  referred  to  In  re  Polemis  and  Furness  Withy 
Co.  Limited,  [1921]  3 K.B.  560.  Once  you  find  the  negligent 
act,  the  man  is  responsible  for  all  the  evil  consequences  that  fol- 
low, whether  he  could  foresee  them  or  not.  As  to  damages,  the 
Judge  was  in  the  position  of  a jury,  and  his  assessment  should 
not  be  disturbed:  Latimer  y.  Official  Co-Operative  Society  (1885), 
16  L.E.  Ir.  305. 
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June  30.  The  judgment  of  the  Court  was  read  by  Eose^  J.: — 
These  actions  were  tried  together  and  the  appeals  were  argued 
together. 

The  defendants  Copeland  Flour  Mills  Limited  are  the  owners 
of  the  south  part  of  lot  18  on  the  west  side  of  King  street  in  the 
town  of  Midland.  The  next  lot  to  the  south,  lot  17,  is  owned  by 
Mr.  Finlayson,  and  the  lot  south  of  that,  lot  16,  is  owned  by  the 
plaintiffs  F.  W.  Jeffrey  and  Sons  Limited.  On  Mr.  Finlayson^s 
lot  (17)  are  three  shops,  which  in  the  evidence  are  referred  to  as 
the  Brisbin  building  (at  the  north),  BrowWs,  or  the  flour  and 
feed  shop  (in  the  middle),  and  the  Chinese  laundry  (at  the  south). 
The  south  wall  of  the  Chinese  laundry  is  also  part  of  the  north 
wall  of  the  Jeffrey  building  (on  lot  16)  ; it  is  owned  half  by  Mr. 
Finlayson  and  half  by  Jeffrey  and  Sons  Limited,  and  is  the  subject 
of  a party-wall  agreement  which  will  be  referred  to  later  on.  The 
Chinese  laundry  and  the  flour  and  feed  shop  (Brown’s)  are  parts  of 
one  old  building;  the  Brisbin  building  was  erected  later,  but  as  an 
extension  northerly  of  the  old  building;  the  three  shops  (Brisbin’s, 
Brown’s,  and  the  laundry)  together  form  what  is  called  the  Fin- 
layson block.  The  south  half  of  the  north  wall  of  the  Brisbin 
building  is  on  Mr.  Finlayson’s  land,  and  the  north  half  is  on  the 
land  of  Copeland  Flour  Mills  Limited:  the  wall  is  the  subject  of 
a party -wall  agreement  made  between  Mr.  Finlayson  and  the  pre- 
decessor in  title  of  Copeland  Flour  Mills  Limited. 

The  defendants  Copeland  Flour  Mills  Limited  were  preparing 
to  build  upon  their  land  (lot  18),  and  they  employed  the  defend- 
ants the  Webb-Trew  Construction  Company  to  do  the  work.  Cer- 
tain operations  carried  on  by  the  Webb-Trew  Construction  Com- 
pany caused  damage  to  all  the  buildings  of  Mr.  Finlayson  on  lot 
17  and  to  the  building  of  F.  W.  Jeffrey  and  Sons  Limited  on  lot 

16.  For  that  damage,  Mr.  Justice  Middleton,  after  a trial  which 
lasted  some  eleven  days,  held  both  of  the  said  defendants  liable.. 
The  appeals  are  against  both  the  declaration  of  liability  and  the* 
learned  Judge’s  assessment  of  the  damages.  It  is  not  denied  that, 
if  the  Webb-Trew  Construction  Company  are  liable,  Copeland! 
Flour  Mills  Limited  are  also  liable. 

In  the  year  1895,  David  Hewis  was  the  owner  of  lots  18  and 

17,  and  Peter  Potvin  was  the  owner  of  lot  16.  On  lot  17  was  the- 
building  containing  what  are  now  the  Dhinese  laundry  and  the 
flour  and  feed  shop.  Potvin  was  about  to  erect  a building  on  his- 
lot  (16),  and  Hewis  and  he  entered  into  an  agreement  (exhibit 
30)  by  which  Hewis  granted  to  Potvin  the  south  half  of  the  south- 
erly brick  wall  of  his  (Hewis’s)  building,  together  with  the  right 
and  privilege  to  pierce  the  same  as  might  be  found  necessary  for- 
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his  (Potvin’s)  joists,  beams,  or  rafters,  and  also  the  right  of  sup- 
port of  the  said  wall  for  any  building  which  Potvin,  his  heirs  or 
assigns,  might  at  any  time  thereafter  erect  on  lot  16;  and  it  was 
further  agreed  that  either  party  or  his  heirs  or  assigns  might 
extend  the' wall  in  any  direction.  The  plaintiffs  F.  W.  Jeffrey 
and  Sons  Limited  have  succeeded  to  the  rights  of  Potvin  under 
this  agreement.  The  wall  was  extended  westerly  and  upwards,  so 
that  the  Jeffrey  building,  of  which  it  forms  part,  is  longer  and 
higher  than  the  Finlay  son  block. 

At  a later  date  Hewis  sold  lot  17  to  Mr.  Finlayson  and  one 
Moses,  but  Mr.  Finlayson  afterwards  became  the  sole  owner;  and, 
although  both  Finlayson  and  Moses  were  parties  to  some  of  the 
documents  hereinafter  mentioned,  I shall,  for  the  sake  of  brevity,, 
omit  any  further  reference  to  Moses.  In  1904,  when  Mr.  Finlay- 
son was  erecting  the  Brisbin  building,  an  agreement  was  made 
between  Hewis  and  Finlayson  (exhibit  2).  It  recited  the  sale  of 
lot  17  with  its  buildings  to  Finlayson,  that  Finlayson  was  erecting 
a store  on  the  north  part  of  lot  17,  which  had  not  theretofore  been 
built  upon,  and  that  it  was  intended  to  use  the  north  wall  of  the 
said  store,  then  partly  erected,  as  a division-line  between  lots  17 
' and  18,  and  also  as  a party-wall ; and  it  witnessed  that  it  was  agreed 
that  Mr.  Finlayson  should  have,  as  part  of  lot  17,  a clear  space  of 
18  feet  between  the  north  wall  of  the  old  building  and  the  south- 
erly part  of  the  wall  then  in  course  of  erection,  and  that  the  cen- 
tre of  the  said  new  wall  should  be  the  dividing  line  between  lots 
17  and  18,  and  that  the  wall  should  be  a party-wall;  and  that 
Hewis  conveyed  to  Finlayson  all  the  land  up  to  and  including  the 
south  half  of  the  wall  in  course  of  construction.  It  further  wit- 
nessed that  Mr.  Finlayson  covenanted  to  continue  the  erection  of 
the  new  wall  until  it  should  correspond  in  height  and  depth  with 
the  north  wall  of  the  old  building  (the  flour  and  feed  shop),  and 
that  it  should  be  of  a certain  specified  type  and  thickness;  and 
that  it  was  agreed  that,  before  Hewis,  or  his  heirs,  executors,  admin- 
istrators or  assigns,  made  use  of  the  new  wall  as  a party-wall,  he 
or  they  should  pay  to  Finlayson  one-half  of  the  cost  of  its  erection, 
fixed  at  $276.84;  and  that  Finlayson  conveyed  to  HeAvis  the  north 
half  of  the  Avail  and  also  the  right  to  pierce  the  Avail  for  the  pur- 
pose of  joists,  beams,  rafters,  or  other  timbers  necessary  for  build- 
ing, upon  payment  of  the  said  sum  of  $276.84. 

Mr.  Finlayson  completed  the  erection  of  the  building  men- 
tioned in  the  agreement  (the  Brisbin  building),  using,  as  its  south 
wall,  the  north  wall  of  the  old  building  (the  flour  and  feed  shop). 

The  defendants  Copeland  Flour  Mills  Limited  acquired  a title 
to  their  land  (the  south  part  of  lot  18)  in  1920,  the  land  being 
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then  still  vacant,  and  soon  (through  the  defendants  the  Webb- 
Trew  Construction  Company)  began  building  operations.  For 
their  cellar  they  dug  below  the  level  of  the  north  wall  of  the  Fin- 
layson  block  (the  wall  erected  in  1904  under  the  Hewis-Finlayson 
agreement  just  recited),  and  they  attempted  to  underpin  that 
wall.  They  dug  away  the  earth  from  under  the  wall,  for  its 
whole  width,  and  they  put  in  some  dry  masonry^  which  did  not 
extend  as  far  south  as  the  southern  surface  of  the  wall,  and  which 
was  not  well  laid.  The  result  was  such  a disturbance  of  that  wall 
as  caused  a pull  upon  and  a cracking  of  other  walls  of  the  Finlay- 
son  block,  including  the  south  wall,  which  was  also  part  of  the 
north  wall  of  the  Jeffrey  building,  with  consequent  damage  to  the 
Finlay  son  and  Jeffrey  buildings  generally. 

In  what  the  said  defendants  did  they  were  negligent,  as  the 
learned  trial  Judge  has  found,  and  as  the  evidence  plainly  shews. 
They  were  negligent  in  the  manner  of  doing  the  underpinning, 
and,  perhaps,  in  attempting  to  underpin  at  all  in  the  kind  of 
ground  in  which  the  wall  was  built;  and  it  is  hardly  suggested  by 
counsel  that  they  are  not  liable  for  such  injury  as  resulted  to  the 
north  one  of  the  shops  of  the  Finlayson  block  (the  “ Brisbin 
building’^).  It  is,  however,  strenuously  contended  that  the  lia- 
bility stops  there,  for  reasons  which  will  appear  in  the  discussion 
of  Mr.  Finlayson’s  claim. 

As  regards  the  claim  of  F.  W.  Jeffrey  and  Sons  Limited,  the 
case  seems  to  me  to  be  quite  clear.  Part  of  the  north  wall  of  the 
Jeffrey  building  was  formed  by  the  south  wall  of  the  Finlayson 
block,  so  that  the  Jeffrey  building  was  necessarily  connected  with 
the  old  buildings  on  Mr.  Finlayson’s  land  (lot  17).  A good  deal 
was  said  at  the  trial  and  on  the  argument  of  the  appeals  about 
certain  tie-rods,  some  of  which  held  the  Jeffrey  building  to  Mr. 
Finlayson’s  buildings,  and  others  of  which  held  the  northern 
one  of  Mr.  Finlayson^s  buildings  (the  Brisbin  shop)  to  the  old  one 
(Brownes  and  the  laundry),  and  there  were  suggestions  that  in  the 
consequent  connection  of  the  Jeffrey  building  with  the  north  wall 
of  the  Brisbin  building  there  was  an  act  which  was  wrongful,  as 
against  the  defendants  Copeland  Flour  Mills  Limited,  the  owners  of 
the  north  half  of  that  north  wall ; and  it  was  said  that,  that  wrongful 
act  intervening  between  the  appellants’  act  and  the  damage  to  the 
plaintiffs  F.  W.  Jeffrey  and  Sons  Limited,  the  appellants  could  not 
be  liable  for  such  damage.  This  question  about  the  tie-rods  seems 
to  me,  however,  to  be  of  no  importance.  Hewis,  owner  of  lots  17 
and  18,  granted  to  the  predecessor  in  title  of  Jeffrey  and  Sons 
the  right  to  use  the  south  wall  of  the  building  on  lot  17  as  part  of 
the  north  wall  of, the  building  to  be  erected  on  lot  16,  and  accord- 
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ingly  that  wall  of  the  building  on  lot  17  was  made  part  of  the 
building  erected  on  lot  16,  and  that  building  became  attached  to 
the  building  on  lot  17  (whether  by  tie-rods  or  by  brick-work  or 
otherwise  makes  no  difference — it  had  to  be  and  was  attached), 
so  that  thereafter  the  south  wall  of  the  building  on  lot  17  could 
not  be  pulled  down  without  injury  to  the  building  on  lot  16. 
Then  Hewis  sold  lot  17  to  Mr.  Finlay  son,  and  Mr.  Finlayson 
commenced  to  extend  the  building  northerly,  and  Hewis  made  with 
him  the  agreement  which  has  been  set  out.  Finlayson,  of  course, 
used  the  north  wall  of  his  own  building  as  the  south  wall  of  the 
building  which  he  was  erecting,  and  his  two  buildings  were  neces- 
sarily tied  ” together,  it  does  not  matter  by  what  means,  and 
then  the  situation  was  that  you  could  not  knock  down  the  north 
wall  of  the  Finlayson  block  without  throwing  upon  the  south  wall 
of  the  said  block  a strain  which  was  likely  to  pull  it  away  from  the 
Jeffrey  building  of  which  it  formed  a part,  unless  you  did  some- 
thing to  prevent  the  Brisbin  building  from  settling  and  so  pulling 
upon  that  Finlay  son- Jeffrey  wall.  When  one  recalls  the  chain  of 
title  and  the  sequence  of  events,  all  argument  based  upon-  any 
supposedly  wrongful  act  in  connecting  the  various  buildings 
together  seems  to  me  to  be  met  at  once  and  conclusively.  Without 
any  act  on  the  part  of  Jeffrey  and  Sons  or  their  predecessor  in  title 
of  which  the  Copeland  Flour  Mills  or  any  predecessor  in  title  of 
theirs,  or  any  one  else,  could  complain,  the  north  wall  of  the  Fin- 
layson block  had  been  so  connected  with  the  north  wall  of  the 
Jeffrey  building  that  to  disturb  the  north  wall  of  the  Finlayson 
block  was  to  pull  upon  the  wall  of  the  Jeffrey  building.  To  pull 
upon  the  wall  of  the  Jeffrey  building  by  disturbing  the  wall  of  the 
Finlayson  building  was  (unless  the  act  could  be  justified)  to  tres- 
pass upon  the  land  of  Jeffrey  and  Sons.  Heither  the  Copeland 
Flour  Mills  Limited  nor  the  Webb-Trew  Construction  Company 
can  justify  such  a pulling  upon  the  wall  of  the  Jeffrey  building  as 
an  act  done  on  the  land  of  the  Copeland  Flour  Mills  Limited  in 
the  course  of  the  lawful  user  of  that  land,  for  the  act  was  in  part 
done  on  Mr.  Finlayson^s  land.  Solomon  v.  Vintners  Go.,  4 H.  & 
H.  585,  has,  therefore,  no  application.  For  can  the  appellants 
justify  under  any  supposed  permission  from  Mr.  Finlayson,  for 
he,  certainly,  had  no  right,  as  against  Jeffrey  and  Sons,  to  pull 
down  the  south  wall  of  his  buildings,  his  predecessor  in  title  hav- 
ing granted  to  the  owner  of  lot  16  the  right  to  use  that  wall  as 
part  of  the  building  on  lot  16  (the  Jeffrey  building).  And,  if 
Mr.  Finlayson  had  the  right  to  work  on  his  own  land,  using  all 
due  care  not  to  injure  the  Jeffrey  building,  and  could  and  did 
transfer  that  right  to  the  Copeland  Flour  Mills  Limited,  that  does 
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not  help  the  appellants,  for  they  did  not  nse  due  care.  Nor  is  it 
either  a justification  or  an  excuse  that  neither  of  the  appellants 
knew  that  the  attempt  to  underpin  the  north  wall  of  the  Finlay- 
son  block  would  cause  a pull  upon  the  wall  of  the  J effrey  building ; 
for  a trespass  to  land  (at  least  if  it  is  not  excusable  as  being,  e.g., 
the  result  of  inevitable  accident)  is  actionable  although  it  is 
unintentional:  Basely  v.  Clarhson  (1681),  3 Lev.  37;  Addison  on 
Torts,  8th  ed.,  pp.  345-6;  Salmond  on  Torts,  5th  ed.,  pp.  16,  192; 
Pollock  on  Torts,  11th  ed.,  p.  9;  Halsbury^s  Laws  of  England,  vol. 
27,  p.  862.  The  case  of  Sharp  v.  Powell,  L.R.  7 C.P.  253,  upon 
which  Mr.  Hellmuth  laid  much  stress,  and  which  will  be  discussed 
in  another  connection,  was  not  a case  of  trespass. 

For  these  reasons,  I think  that  the  appellants  are  liable  to 
P.  W.  Jeffrey  and  Sons  Limited.  I incline  also  to  the  opinion  that 
they  are  also  liable  because  of  their  negligence,  as  I shall  endeavour 
to  explain  further  on. 

Counsel  for  the  appellants  argued  the  case  on  the  assumption 
that  the  Jeffrey  building  was  being  supported  by  the  Finlay  son 
(Brisbin)  building,  and  that  what  the  defendants  did  was  to 
remove  the  support,  whereas  I have  treated  it  on  the  assumption 
that  what  the  defendants  did  was  to  pull  the  wall  of  the  Jeffrey 
building  outwards,  which  seems  to  me  to  be  the  more  reasonable 
assumption,  having  in  mind  the  history  of  the  buildings,  and  what 
appears  as  to  their  foundations.  But  it  does  not  seem  to  make  any 
difference,  as  a matter  of  law,  which  assumption  is  correct.  Sup- 
posing the  Jeffrey  building  was  supported  by  the  Finlayson  build- 
ings, the  appellants  had  no  right,  as  against  Jeffrey  and  Sons,  to  go 
on  the  Finlayson  land  and  remove  the  support:  see  Jeffries  v. 
Williams,  5 Ex.  792,  800,  801 ; and,  as  already  stated,  no  supposed 
acquiescence  by  or  license  from  Mr.  Finlayson  can  help  them,  for, 
as  against  Finlayson,  Jeffrey  and  Sons  had  the  right  to  have  their 
building  supported  by  his. 

I now  turn  to  the  Finlayson  claim. 

It  is  strongly  argued  that  Mr.  Finlayson’s  right  of  action,  if 
any,  must  be  based  upon  negligence — that  he  can  have  no  claim  in 
trespass,  first,  because  he  consented  to  the  entry  upon  his  land,  and, 
secondly,  because  the  Hewis-Finlayson  party-wall  agreement  gave 
the  right  to  the  Copeland  Flour  Mills  Limited  (as  assignees  of 
Hewis)  to  enter  upon  Mr.  Finlayson’s  land  for  the  purpose  of  doing 
such  work  as  might  be  necessary  to  make  the  wall  fit  for  the  purpose 
for  which  the  Copeland  Flour  Mills  Limited  had  the  right  to  use  it. 
In  my  opinion,  the  evidence  does  not  warrant  any  finding  that  Mr. 
Finlayson  did  consent  (see  pp.  36  and  146)  ; and  such  cases  as 
Jones  V.  Pritchard,  [1908]  1 Ch.  630,  and  Rosevear  v.  HalUday, 


XII.]  ONTARIO  T^W  REPORTS. 

I ' ' ' ' I 

2 O.W.N.  1425,  19  O.W.R.  758,  cited  by  the  appellants,  do  not 
support  the  contention  that  the  Copeland  Flour  Mills  Company  had 
any  implied  authority  to  extend  the  wall  downwards,  and  for  that 
purpose  to  enter  on  Mr.  Finlayson’s  land;  but,  as  the  case  based 
upon  negligence  seems  to  me  to  be  quite  clear,  I do  not  think  it 
necessary  to  enter  upon  a discussion  of  the  other  questions. 

As  already  stated,  the  learned  trial  Judge  has  found — and  the 
evidence  fully  supports  his  finding — that  the  method  of  under- 
pinning adopted  was  a negligent  one.  He  also  thought  that,  the  soil 
being  soft,  it  was  altogether  likely  that  a settlement  sufficient  to 
cause  injury  to  the  building  would  have  resulted  even  if  the  under- 
pinning had  been  done  properly — and  the  evidence  quite  justified 
him  in  so  thinking.  Moreover,  he  found  not  only  that  the  soil  was 
soft  but  that  it  was  known  to  be  soft ; so  that  probably  it  was  negli- 
gent to  undertake  the  work  at  all,  and  certainly  it  was  negligent 
to  do  it  in  the  way  in  which  it  was  done.  This  being  so,  there  can 
scarcely  be  a suggestion  that  the  appellants  are  not  liable  to  Mr. 
Finlayson  for  any  harm  done  to  the  Brisbin  building,  and  the  real 
contest,  as  I understand  it,  is  whether  the  liability  stops  there  or 
whether  they  are  also  liable  to  him  for  the  harm  done  to  the 
remainder  of  the  Finlayson  block,  including  his  interest  in  the 
south  wall  (the  Finlayson- Jeffrey  party-wall). 

The  argument  in  support  of  the  contention  that  the  liability  is 
only  for  such  harm  as  was  done  to  the  Brisbin  building  is  two-fold. 
First,  it  is  said  that  Mr.  Finlayson  had  no  right  to  connect  the  old 
building  (Brownes  and  the  laundry)  with  the  Hewis-Finlayson 
party-wall,  and  that  the  appellants  owed  him  no  duty  to  allow  the 
party-wall  to  continue  to  support  the  old  buildings — if,  in  fact,  it 
was  supporting,  rather  than  supported  by,  them.  This  argument 
Fas  been  noticed  already  in  another  connection.  It  appears  to  me 
to  be  entirely  met  by  a consideration  of  the  history  of  the  case. 
Hewis  had  sold  lot  17  to  Mr.  Finlayson,  and  had  told  him  that  north 
of  the  then  existing  building  there  was  sufficient  room  on  the 
yacant  part  of  the  lot  to  build  a double  store,  and  that  would  mean — 
it  was  discussed  between  (them)  to  be  18  feet  clear  inside.”  They 
measured  the  land,  and  were  doubtful  as  to  whether  the  vacant 
space  was  quite  as  wide  as  had  been  represented.  Mr.  Finlayson 
suggested  a survey,  but  Hewis  thought  there  was  no  need  to  incur 
the  expense,  and  said : I promised  you  18  feet  clear,  and  I own 

the  whole  of  the  adjoining  lot,  so  build  your  wall  in  such  a position 
that  you  will  have  18  feet  between  the  two  walls.”  Mr.  Finlayson 
did  as  suggested,  and  when  the  building  was  in  course  of  construc- 
tion the  party-wall  agreement  was  made.  The  agreement  gives  to 
Mr.  Finlayson  a clear  space  of  18  feet  between  the  northerly  part 
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of  the  wall  of  the  building  formerly  erected  upon  the  said  lot  and 
the  southerly  part  of  the  wall  now  being  erected  for  the  walL^ 
(note:  it  is  not  for  the  north  wall)  of  the  store  in  course  of  con- 
truction.^^  Thus  the  document,  itself,  almost  makes  it  clear  that 
the  store  in  course  of  construction  ’’  was  to  have  only  one  new 
side  wall,  and  was  to  have,  for  its  south  wall,  the  north  wall  of  the 
old  building;  and  anything  that  the  document  does  not  make  clear 
is  made  clear  by  Mr.  Finlayson^s  statement  that  the  inside  measure- 
ment of  the  store  in  course  of  erection  was  to  be  18  feet.  More- 
over, the  agreement  was  drawn  when  the  work  was  in  progress,  and 
when  it  would  plainly  be  seen  that  Mr.  Finlayson  was  not  adopting 
any  such  extraordinary  course  as  to  waste  say  14  inches  of  his  little 
bit  of  land  by  building  an  unnecessary  wall.  If  he  did  not  build 
four  walls  for  his  new  building,  he  had  to  connect  the  new  part 
with  the  old.  The  appellants^  argument  seems  to  involve  a supposi- 
tion of  a reversal  of  the  procedure.  If  Hewis  had  had  a building 
on  lot  18,  and  had  given  permission  to  Mr.  Finlayson  to  use  the 
south  wall  of  that  building  for  the  north  wall  of  the  building 
which  he  was  erecting  on  lot  17,  it  may  be  that  it  would  not  have 
been  open  to  Mr.  Finlayson  thereafter  to  build  another  building  on 
his  land  and  connect  it  with  his  first,  if  thereby  he  cast  an  extra 
burden  on  Hewis’s  wall ; but  it  seems  to  me  to  be  utterly  impossible 
to  say  that,  in  the  circumstances  which  existed  when  Mr.  Finlayson 
was  erecting  the  Brisbin  building,  the  agreement  with  Hewis  obli- 
gated him  to  make  his  new  building  an  entirely  self-contained  one ; 
and  unless  it  was  to  be  self-contained  it  had  to  be  connected  with  the 
older  building  then  standing  on  his  land. 

Secondly,  it  is  said  that  the  damage  done  to  the  old  Finlayson 
building  (Brown’s  and  the  laundry)  and  to  the  Jeffrey  building  is 
too  remote.  This  argument  is  based  largely  on  the  case  of  Sharp  v. 
Powell  L.R.  7 C.P.  253. 

The  appellants  seem  to  have  had  no  knowledge  of  the  existence 
of  the  tie-rods ; and,  for  the  purpose  of  the  discussion  of  this  defence, 
it  is  to  be  assumed  that  they  did  not  suppose  that  the  Brisbin 
building  was  connected  with  Brown’s  and  the  laundry,  and  also 
that  reasonably  careful  persons  situated  as  the  appellants  were 
would  not  have  contemplated  the  probability  of  damage  resulting 
to  Brown’s  and  the  laundry,  and  to  the  Finlayson- Jeffrey  party- 
wall,  from  the  subsidence  of  the  north  wall  of  the  Brisbin  building, 
although  such  an  assumption  is  hard  to  make  when  one  looks  at  a 
photograph  of  the  Finlayson  block  (exhibit  1).  Upon  that  assump- 
tion, then,  I proceed  to  examine  some  of  the  authorities. 

In  Sharp  v.  Powell  {supra)  the  defendants’  servant  washed  a 
van  in  a public  street,  in  breach  of  a statute  which  imposed  a 
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penalty  upon  any  person  who  should,  in  any  thoroughfare  or  public 
place,  clean  any  cart  or  carriage.  The  water  used  in  the  operation 
flowed  into  the  channel  or  gutter  at  the  side  of  the  street,  and 
thence  under  ordinary  circumstances  would  have  found  its  way  to 
a sink  or  grating  about  25  yards  away,  and  so  into  the  sewer.  It 
happened,  however,  that,  the  weather  having  been  for  a fortnight 
very  severe  and  the  grating  being  frozen  over,  the  water  spread  3 
or  4 feet  over  the  paving,  which  was  out  of  repair,  and  formed  a 
sheet  of  ice.  A horse  belonging  to  the  plaintiff,  and  led  by  the 
plaintiff’s  servant,  slipped  upon  the  ice  and  fell,  receiving  the  injury 
complained  of.  It  was  held  by  the  Court  of  Common  Pleas  that 
the  defendant  was  not  liable,  because  his  act  was  not  the  proximate 
cause  of  the  damage  to  the  horse. 

Bovill,  C.J.,  said:  ‘^No  doubt,  one  who  commits  a 

wrongful  act  is  responsible  for  the  ordinary  consequences 
which  are  likely  to  result  therefrom ; but,  generally  speak- 
ing, he  is  not  liable  for  damage  which  is  not  the  natural  or 
ordinary  consequence  of  such  an  act,  unless  it  is  shewn  that  he 
knows,  or  has  reasonable  means  of  knowing,  that  consequences  not 
usually  resulting  from  the  act  are,  by  reason  of  some  existing 
cause,  likely  to  intervene  so  as  to  occasion  damage  to  a third  person. 
Where  there  is  no  reason  to  expect  it,  and  no  knowledge  in  the 
person  doing  the  wrongful  act  that  such  a state  of  things  exists  as 
to  render  the  damage  probable,  if  injury  does  result  to  a third 
person  it  is  generally  considered  that  the  wrongful  act  is  not  the 
proximate  cause  of  the  injury,  so  as  to  render  the  wrongdoer  liable 
to  an  action.”  And,  as  he  thought  that  Powell  could  not  reasonably 
have  been  expected  to  foresee  that  the  water  would  accumulate  and 
freeze  at  the  spot  where  the  accident  happened,  he  was  of  opinion 
that  there  was  no  liability. 

Grove,  J.,  said  (pp.  259,  2601  : If  on  the  present  occasion  the 

water  had  been  allowed  to  accumulate  round  the  spot  where  the 
washing  of  the  van  took  place,  and  had  there  frozen  obviously  within 
the  sight  of  the  defendant,  and  the  plaintilf'^s  horse  had  fallen 
there,  I should  have  been  inclined  to  think  that  the  defendant 
would  have  been  responsible  for  the  consequences  which  had 
resulted.  But  there  must  be  some  limit  to  the  liability  of  a man 
for  the  consequences  of  a wrongful  act;  and  it  does  not  by  any 
means  follow  that,  though  the  act  of  allowing  the  water  to  flow 
over  the  street  in  the  first  instance  was  wrongful,  the  defendant  is 
liable  for  a stoppage  occurring  after  the  water  had  got  back  into 
its  proper  and  accustomed  channel.  The  defendant  was  not  bound 
to  go  down  the  street  and  see  whether  or  not  any  obstacle  existed  at 


App.  Div. 
1922. 

F.  W. 

Jeffrey 
AND  Sons 
Limited 

V. 

Copeland 

Flour 

Mills 

Limited 

Rose,  J. 


41 — 52  O.L.R. 


628 


ONTARIO  LAW  REPORTS. 


App.  Div. 

1922. 

F.  W. 
Jeffrey 
AND  Sons 
Limited 

V. 

Copeland 

Flour 

Mills 

Limited 

Rose,  J. 


[vOL. 

the  drain.  I cannot  therefore  see  that  the  damage  to  the  plaintiff’s 
horse  was  the  proximate  or  the  probable  result  of  the  washing  of 
the  defendant’s  van  in  the  street  rather  than  in  his  own  stable  or 
coach-house.” 

Keating,  J.,  spoke  to  the  same  effect.  The  last  sentence  in  his 
judgment  is : The  damage  in  question,  not  being  one  which  the 

defendant  could  fairly  be  expected  to  anticipate  as  likely  to  ensue 
from  his  act,  is  in  my  judgment  too  remote.” 

Negligence  is  not  mentioned  in  any  of  the  judgments — the 
defendant’s  act  is  always  spoken  of  as  a wrongful  ” act — and  it  is 
difficult  to  say  whether  the  (Court  looked  upon  the  case  as  one  in 
which  the  plaintiff  was  basing  his  claim  upon  negligence,  and  using 
the  statute  as  evidence  of  what  due  care  would  have  been — as  in 
Blamires  v.  Lancashire  and  Yorkshire  Bailway  Co.  (1873),  L.R. 
8 Ex.  283 — or  as  one  in  which  the  plaintiff  was  basing  his  claim 
simply  on  a breach  (whether  negligent  or  not)  of  a statute,  with 
consequent  damage — as,  to  take  a modern  example,  in  Groves  v. 
Lord  Wimhorne,  [1898]  2 Q.B.  402.  Whichever  of  these  two  classes 
the  case  belongs  to,  if  one  remembers  Lord  Halsbury’s  famous  state- 
ment in  Quinn  v.  Leathern,  [1901]  A.C.  495,  that  “the  generality 
of  the  expressions  which  may  be  found  there  are  not  intended  to 
be  expositions  of  the  whole  law,  but  governed  and  qualified  by  the 
particular  facts  of  the  case  in  which  such  expressions  are  to  be 
found,”  the  decision  seems  to  be  quite  in  accord  with  the  reported 
decisions  in  other  cases  of  the  same  class,  but  a decision  which,  in 
my  opinion,  does  not  help  the  appellants  in  this  case. 

If  8ha/rp  v.  Powell  belongs  to  the  first  class  which  I have  men- 
tioned— if  it  is  a case  of  negligence  in  which  the  statute  was  used  as 
an  indication  of  the  care  which  ought  to  have  been  exercised — then, 
as  Lord  Sumner  puts  it  in  W eld-Blundell  v.  Stephens,  [1920]  A.C. 
956,  984,  it  is  to  be  “ regarded  as  a decision  on  negligence  or  no 
negligence.”  That  is  to  say,  it  is  to  be  understood  that  what  the 
Court  decided  was  that  it  was  not  negligent  to  wash  the  van  in  the 
street,  because  there  was  no  reason  to  anticipate  the  formation  of 
the  ice.  Two  years  before  Sharp  v.  Poivell  was  decided,  the  Ex- 
chequer Chamber  had  decided  Smith  v.  London  and  South  Western 
Railway  Co.,  L.R.  6 C.P.  14,  and  had  laid  down  clearly  that  what 
a defendant  might  reasonably  anticipate  is  material  only  with 
reference  to  the  question  whether  he  was  negligent  or  not,  and  can- 
not alter  his  liability  if  he  was  guilty  of  negligence ; and  the  judg- 
ment in  Sharp  v.  Powell  cannot  be  supposed  to  be  intended  to  lay 
down  anything  different ; and,  if  it  is  to  be  treated  as  a decision  on 
the  law  of  negligence,  it  is,  in  my  opinion,  simply  a case  in  which 
the  Court  found  that  there  was  no  negligence,  the  ratio  decidendi 
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being  that  (to  quote  Blackburn,  J.,  in  Smith  v.  London  and  South 
Western  Railway  Co.)  “it  can  hardly  be  negligent  not  to  provide 
against  that  which  no  one  would  anticipate”  (p.  22). 

If,  on  the  other  hand.  Sharp  v.  Powell  belongs  to  the  other  class 
which  I have  mentioned — if  it  is  a case  based  simply  on  the  breach 
of  the  statute — then,  also,  it  is  in  accord  with  the  other  cases;  for 
the  breach  of  a statute  gives  no  cause  of  action  unless  the  resultant 
damage  was  the  kind  of  damage  which  the  statute  was  intended  to 
prevent:  Buxton  v.  North  Eastern  Railway  Co.  (1868),  L.R.  3 Q.B. 
549 ; Gorris  v.  Scott  (1874),  L.R.  9 Ex.  125 ; and  the  Court  may  be 
understood  to  have  decided  that  the  damage  to  Sharp’s  horse 
through  the  formation  of  ice  at  the  grating,  a considerable  distance 
away  from  the  place  where  the  van  was  washed,  was  not  the  kind  of 
damage  that  Parliament  had  in  mind : see  what  Grove,  J.,  says  his 
opinion  would  have  been  if  the  water  had  been  allowed  to  accumu- 
late round  the  spot  where  the  washing  of  the  van  took  place. 

Whatever  class  of  case  Sharp  v.  Powell  belongs  to,  it  is  no 
authority  for  the  proposition  that  when  once  negligence  is  estab- 
lished the  negligent  person’s  liability  is  limited  by  the  conse- 
quences which  he  might  have  foreseen.  But  the  appellants  say 
that,  supposing  there  was  negligence,  it  w^as  negligence  towards  iMr. 
Einlayson,  owner  of  the  Brisbin  building ; that  they  did  not  know, 
or  owe  any  duty  to,  Mr.  Einlayson,  owner  of  Brown’s,  the  laundry, 
and  the  Einlayson- Jeffrey  party-wall;  that  they  could  not  have  fore- 
seen the  probability  of  damage  to  the  Mr.  Einlayson  last  mentioned, 
and,  so,  that  as  regards  him  there  was  no  negligence  and  there  is 
no  liability.  In  this  argument  there  seems  to  me  to  be  a failure 
to  give  due  weight  to  the  fact  that  the  interests  of  Mr.  Einlayson  as 
owner  of  the  Brisbin  building  were,  by  the  connection  existing 
between  that  building  and  the  rest  of  the  Einlayson  block,  so  linked 
up  with  his  interests  as  owner  of  the  block  that  it  was  impossible 
to  injure  him  in  the  one  capacity  without  injuring  him  in  the 
other.  Moreover,  the  argument  appears  to  me,  despite  its  form, 
really  to  treat  the  failure  to  use  due  care  as  a breach  of  a duty 
owed  to  the  thing — the  Brisbin  block — rather  than  as  a breach  of 
a duty  owed  to  the  person  who  owned  that  thing.  If  there  was  a 
duty  resting  upon  the  appellants  to  use  care  not  to  cause  loss  to  Mr. 
Einlayson,  and  if  there  was  a breach  of  that  duty,  I think  that  the 
appellants’  proposition  that  the  extent  of  their  liability  is  restricted 
by  the  fact  that  Mr.  Einlayson  had  interests  of  which  they  were 
ignorant,  is  merely  another  form  of  the  proposition  that  the  test 
whether  a given  loss  is  the  proximate  result  of  an  act  of  negligence 
is  whether  that  loss  was  to  be  anticipated — which  is  a proposition 
disposed  of  by  Smith  v.  London  and  South  Western  Railway  Co., 
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L.R.  6 C.P.  14,  and  In  re  Polemis  and  Furness  Withy  & Co. 
Limited,  [1921]  3 K.B.  560.  Those  cases  make  it  plain  that  the 
consequences  which  may  reasonably  be  expected  to  result  from  a 
particular  act  are  material  only  in  reference  to  the  question 
whether  the  act  is  or  is  not  a negligent  act,  and  that,  given  the 
negligence  and  given  the  damage  as  a direct  result  of  that  negli- 
gence, the  anticipation  of  the  person  whose  negligent  act  has  pro- 
duced the  damage  is  irrelevant,  even  if  the  damage  differs  not  only 
in  extent  but  in  type  from  the  damage  that  might  have  been  antici- 
pated: see  the  judgment  of  Bankes,  L.J.,  in  the  Polemis  case.  In 
the  present  case  the  appellants  failed  to  take  reasonable  care  not  to 
cause  loss  to  Mr.  Pinlayson;  and,  even  if  the  only  loss  which  they 
could  have  anticipated  was  loss  arising  through  damage  done  to  the 
Brisbin  building,  and  even  if  the  loss  arising  through  damage  done 
to  the  other  building  is  of  a different  type,  it  was,  I think, 
proximate. 

- For  these  reasons,  I think  that  the  liability  of  the  appellants  to 
Mr.  Finlayson  is  established. 

My  impression  is  that  the  claim  of  F.  W.  Jeffrey  and  Sons 
Limited  may  also  be  based  upon  the  negligence  of  the  appellants. 
It  was  apparent  that  if  the  appellants  disturbed  the  wall  of  the 
Brisbin  building  they  were  going  to  cause  damage  to  some  one; 
they  negligently  disturbed  the  wall;  and,  as  at  present  advised,  I 
think  that,  as  Jeffrey  and  'Sons  sustained  damages  which  resulted, 
by  a direct  chain  of  physical  causes,  from  the  negligent  act,  they, 
upon  the  authorities  already  cited,  have  a cause  of  action,  even  if 
damage  to  them  was  not  reasonably  to  be  anticipated  by  the  appel- 
lants. However,  if  the  opinion  already  expressed  that  Jeffrey  and 
Sons  have  a good  cause  of  action  for  the  trespass  to  their  building 
is  correct,  it  is  not  necessary  to  decide  this  point. 

In  my  opinion  Mr.  Justice  Middleton’s  assessment  of  the  dam- 
ages is  amply  supported. 

I would  dismiss  the  appeal  with  costs. 

The  defendants  the  Webb-Trew  Construction  Company  claim  to 
be  entitled  to  be  indemnified  by  the  Copeland  Flour  Mills  Limited, 
but  the  claim  was  not  presented  at  the  trial,  and  it  was  agreed  upon 
the  argument  of  the  appeals  that,  if  the  judgments  were  sustained, 
the  orders  dismissing  the  appeals  should  declare  that  the  judgments 
were  without  prejudice  to  the  rights  of  either  appellant  against  the 
other,  and  I think  the  orders  should  conform  to  this  agreement. 

Appeals  dismissed. 
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Woodrow  v.  Connor. 

Vendor  and  Purchaser  — Agreement  for  Sale  of  Land  — Objection  to 
Title  — 'Description  — Registered  Plan  — Party-wall  — Easement — 
Deposit-money — Falsa  Demonstratio — Appurtenance. 

Upon  a block  of  land  consisting  of  two  lots,  numbered  24  and  25,  were 
erected  two  semi-detached  houses  connected  together  by  a party-wall, 
the  centre  of  which  was  supposed  to  be  the  dividing  line  between  the 
lots,  but  reference  to  the  registered  plan  disclosed  the  fact  that  the 
greater  portion  of  the  wall  was  on  lot  24.  The  plaintiff  had  agreed 
to  purchase  lot  25,  but  declined  to  complete  the  contract  unless  a deed 
was  executed  granting  title  to  the  centre-line  of  the  wall.  This  was 
declined  by  the  defendant,  who  declared  the  contract  rescinded,  and 
retained  the  deposit,  which  the  plaintiff  sought  to  recover:  — 

Held,  that  the  contract  did  not  entitle  the  plaintiff  to  ownership  of 
the  party-wall  to  the  centre,  but  only  so  much  as  was  upon  lot  25 ; he 
had,  however,  the  right  to  use  the  whole  wall  as  a party-wall,  a por- 
tion throughout  its  whole  length  being  on  that  lot. 

The  defendant  was  in  a position  to  make  title  and  could  retain  the  de- 
posit, the  plaintiff’s  objection  not  being  good. 

The  owner  of  lot  24  had  acquired  the  whole  lot  subject  to  the  easement 
in  the  party-wall. 

Per  Mulock,  C.J.Ex.: — Where  a deed  purports  to  grant  a particular 
property,  and  then  describes  that  property  in  language  inconsistent 
with  the  earlier  description,  the  latter  is  falsa  demonstratio,  and  must 
be  rejected. 

Jamieson  v.  McCollum  (1859),  18  U.C.R.  445,  and  Gillen  v.  Hayes  (1873), 
33  U.C.R.  516,  followed.  Eastwood  v.  Ashton,  [1915]  A.C.  900,  distin- 
guished. 

Per  Kelly,  J.: — A conveyance  of  lot  25  would  comprise  the  house,  in- 
cluding a substantial  portion,  though  not  the  half,  of  the  party-wall 
with  the  easement  in  it,  and  by  such  a conveyance  the  plaintiff  would 
have  acquired  what  he  contracted  to  purchase. 

Per  Rose,  J.: — By  virtue  of  sec.  15  of  the  Conveyancing  and  Law  of 
Property  Act,  R.S.O.  1914,  ch.  109,  a conveyance  of  lot  25  would  in- 
clude the  part  of  the  wall  and  the  few  inches  of  land  which  caused  the 
dispute,  and  the  plaintiff’s  claim  was  not  valid. 

The  description  by  metes  and  bounds  should  not  be  rejected  as  falsa 
demonstratio,  even  though  that  description  followed  a description, 
which,  standing  alone,  would  have  been  sufficient  to  convey  lot  24. 
Discussion  of  the  question  of  land  passing  as  “ appurtenant  to  land.” 

An  appeal  by  the  plaintiff  from  the  judgment  of  the  County 
Court  of  the  County  of  York  (Tytler,  Jun.Co.C.J.)^  dismissing  ah 
action  brought  in  that  Court  for  the  return  of  the  deposit-money 
paid  by  the  plaintiff  upon  the  signing  of  an  agreement  to  buy  from 
the  defendant  a house  and  land  in  the  city  of  Toronto,  and  award- 
ing the  defendant  $130  damages  for  the  plaintiff’s  breach  of  the 
contract  of  purchase  and  sale. 

February  6 and  7.  The  appeal  was  heard  by  Mulock,  C.J.Ex., 
Sutherland,  Kelly,  Masten,  and  Rose,  JJ. 
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E.  M.  Willes  CliiUy,  for  the  appellant,  said  that  the  vendor  took 
the  stand  that  he  had  a perfect  title  which  the  purchaser  must  take. 
He  did  not  rely  upon  his  right  to  declare  the  contract  null  and  void 
and  to  rescind  because  there  were  requisitions  presented  which  he 
was  unable  or  unwilling  to  answer.  Therefore  he  should  have  made 
a proper  tender.  His  tender  was  improper  because  there  were  no 
seals  on  the  deed  which  he  tendered.  On  the  question  of  title,  the 
learned  trial  Judge  found  that  a good  title  was  made  by  the  defend- 
ant up  to  the  centre-line  of  the  wall,  on  account  of  the  provisions 
of  sec.  15  of  the  Conveyancing  and  Law  of  Property  Act,  R.S.O. 
1914,  ch.  109.  Counsel  contended  that  this  could  not  be  so,  because 
land  could  not  pass  as  appurtenant  to  land:  Fraser  v.  Mutchmor 
(1904),  8 O.L.R.  613,  at  pp.  615  and  616;  McNish  v.  Munro 
(1875),  25  U.C.C.P.  290;  Hill  v.  Broadhent  (1898),  25  A.R.  159; 
Cuthherf  v.  Bohinson  (1882),  51  L.J.  Ch.  238.  As  to  damages, 
the  defendant  could  not  rescind  and  also  claim  damages  for 
breach:  Halsbury^s  Laws  of  England,  vol.  25,  pp.  397,  398;  Henty 
V.  Schroder  (1879),  12  Ch.  D.  666;  Williams  on  Vendor  and  Pur- 
chaser, 2nd  ed.,  p.  1059. 

V.  W.  Price,  for  the  defendant,  respondent,  argued  that,  when 
Mrs.  Armstrong  conveyed  to  Mrs.  Wood  lot  24,  she  conveyed  up  to 
the  ^‘centre-line  of  wall.”  The  half-inch  strip  remained  in  Mrs. 
Armstrong’s  ownership,  and  was  included  in  the  conveyance  to  the 
defendant  with  house  number  179.  She  must  have  intended  to 
convey  this  strip,  because  sKe  could  not  have  intended  to  keep  it 
alone.  Section  15  of  the  Conveyancing  and  Law  of  Property  Act 
covers  just  such  a case  as  this:  Hill  v.  Grange  (1555),  1 Plowd, 
164;  Winfield  v.  F'owlie  (1887),  14  O.R.  102;  Be  Brenzel  and 
Bahinovitcli  (1918),  42  O.L.R.  394;  Willis  v.  Watney  (1881),  45 
L.T.R.  739.  The  question  of  tender  was  unimportant,  and  could 
have  been  easily  arranged.  No  valid  objection  had  been  made  to 
the  title. 

Cliitfy,  in  reply. 

June  30.  Mi  lock,  C.J.Ex.  : — The  plaintiif,  the  purchaser  of 
certain  lands  from  the  defendant,  brought  this  action  to  recover 
$100  deposit  paid  on  account  of  the  purchase-money  and  for  dam- 
ages for  breach  of  contract.  The  action  was  dismissed  by  the  trial 
Judge,  and  this  appeal  is  from  his  judgment.  The  following  are 
the  circumstances  of  the  case : — 

The  defendant  was  the  owner  of  lot  No.  25  on  the  south  side 
of  Soudan  avenue  in  the  city  of  Toronto,  and  entered  into  the  con- 
tract in  question  whereby  he  agreed  to  sell  to  the  plaintiff  and  the 
latter  agreed  to  buy  from  him  “ all  and  singular  the  premises 
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situate  on  the  south  side  of  Soudan  avenue  in  the  city  of  Toronto, 
being  known  as  house  number  179^  having  a frontage  of  about  50 
feet  more  or  less  by  a depth  of  about  150  feet  more  or  less,  being 

house  number  179  according  to  plan  No registered  in  the 

registry  office,  Toronto/^ 

By  the  terms  of  the  contract,  the  sale  was  to  be  completed  on  or 
before  the  15th  June,  1921,  and  time  was  made  “the  essence  of 
the  agreement/^ 

Letitia  Armstrong  was  at  one  time  the  owner  of  a block  of  land 
composed  of  lots  Nos.  24  and  25  on  the  south  side  of  Soudan 
avenue  in  the  city  of  Toronto,  as  laid  down  on  plan  No.  653,  regis- 
tered in  the  registry  office  for  the  City  of  Toronto,  on  which  block 
of  land,  at  the  time  of  its  ownership  by  her,  were  erected  two  semi- 
detached houses  connected  together  by  a party-wall,  the  centre-line 
of  which  was  supposed  to  be  on  the  dividing  line  between  the  two 
lots.  The  house  on  lot  24  (the  westerly  of  the  two  lots)  was  known 
as  street  number  177,  and  that  supposed  to  be  on  lot  25  was  known 
as  street  number  179. 

By  deed  bearing  date  the  15th  February,  1921,  Letitia  Arm- 
strong conveyed  what  was  intended  to  be  lot  24  to  Edna  Vida  Wood, 
and  by  deed  bearing  date  the  3rd  March,  1921,  she  conveyed  said 
lot  25  to  the  defendant  Frank  Connor,  who  contracted  to  sell  to  the 
plaintiff  “house  number  179.’^  In  the  course  of  the  investigation 
of  the  defendant’s  title  to  “house  number  179/’  the  plaintiff’s 
solicitor  ascertained  that  the  centre-line  of  the  party-wall  between 
houses  Nos.  177  and  179  was  at  its  southerly  end  three  inches,  and 
at  its  northerly  end  half  an  inch,  upon  lot  24,  and  thereupon  wrote 
to  the  defendant  as  follows: — 

“We  find  by  reference  to  a survey  shewing  the  erection  of 
premises  177  Soudan  avenue  that  the  centre-line  of  partition-wall 
between  the  house  under  contract  and  that  immediately  to  the  west 
thereof  is  situate  within  the  limits  of  lot  24,  block  A,  plan  653,  and 
your  client  has  no  title  whatever  to  that  part  of  lot  24  situate 
between  centre-line  of  such  partition-wall  and  the  limit  between  lots 
24  and  25.” 

The  defendant’s  solicitor,  though  not  admitting  the  validity  of 
this  objection,  endeavoured  to  satisfy  the  plaintiff’s  solicitor  on  the 
point,  but  was  unsuccessful,  whereupon  the  purchaser  refused  to* 
complete  the  contract,  and  the  vendor  declared  the  deposit  for- 
feited. Thereupon  the  purchaser  brought  this  action,  and  the  sole 
question  to  be  determined  is,  whether  the  objection  to  title  was  a 
valid  one,  or,  in  other  words,  was  the  defendant,  as  owner  of  lot 
No.  25,  able  to  make  title  to  “house  number  179?” 

Throughout  the  argument,  both  counsel  assumed  that  the  strip 
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of  land  between  the  centre-line  of  the  party-wall  and  the  limit 
between  lots  24  and  25  did  not  pass  to  Edna  Vida  Wood  under  the 
deed  from  Letitia  Armstrong  to  her^  but  remained  in  Letitia  Arm- 
strong. I do  not  so  construe  the  effect  of  that  deed.  The  descrip- 
tion of  the  land  contained  in  it  is  as  follows : — 

Being  composed  of  lot  24  . . . according  to  plan  . . . 

653  and  which  land  and  premises  may  be  more  particularly 
described  as  follows : — commencing  at  the  north-west  angle  of  said 
lot,  thence  southerly  along  the  westerly  boundary  of  said  lot  a 
distance  of  150  feet  to  the  south-west  angle  thereof,  thence  easterly 
along  the  southerly  limit  of  said  lot  a distance  of  50  feet  to  the 
south-east  angle  thereof,  thence  northerly  along  the  easterly  bound- 
ary of  said  lot  to  a party-wall  between  the  house  on  the  lands 
hereby  conveyed  and  that  on  the  lands  lying  immediately  to  the 
east  thereof,  through  and  along  the  centre-line  of  the  said  party- 
wall,  and  continuing  northerly  along  the  easterly  boundary  of  the 
said  lot  a distance  of  150  feet  to  the  north-east  angle  thereof, 
thence  westerly  along  the  southerly  limit  of  Soudan  avenue,  form- 
ing the  northerly  boundary  of  said  lots,  a distance  of  50  feet  to  the 
place  of  beginning.’^ 

By  this  description,  the  whole  of  lot  24  was  granted  to  Edna 
Vida  lYoodT  Then  there  follows  an  attempt  to  describe  that  lot  by 
metes  and  bounds.  If  this  latter  description  does  not  correctly 
describe  lot  No.  24,  it  cannot  affect  the  validity  of  the  previous 
j{rant  of  the  whole  lot,  the  general  rule  being  that  where  a deed  by 
a clear  and  unequivocal  description  purports  to  grant  a particular 
property  and  then  proceeds  to  describe  that  property  in  language 
which  conflicts  with  the  earlier  description,  the  latter  description, 
being  inconsistent  with  the  earlier  one,  is  a false  demonstration 
and  must  be  rejected:  Jamieson  v.  McCollum  (1859),  18  U.'C.R. 
445;  Gillen  v.  Hayes  (1873),  33  E.C.R.  516.  I,  therefore,  think 
that  Edna  Vida  Wood  acquired  the  whole  of  lot  24,  but  subject  to 
the  easement  of  the  owner  of  house  number  179’^  in  the  party- 
wall  between  that  house  and  the  house  on  lot  No.  24. 

The  deed  to  Edna  Vida  Wood  expressly  states  that  the  wall  in 
question  is  a party-wall,  and  it  therefore  follows  that  so  much  of 
this  wall  as  was  upon  lot  24  was  subject  to  its  use  as  a party-wall 
by  the  owner  of  house  number  179.^’  This  right  cannot  be 
extinguished  by  the  owner  of  lot  No.  24  or  of  any  part  thereof,  and 
it  is  immaterial  whether  the  strip  of  land  referred  to  in  the  objec- 
tion to  title  passed  to  Edna  Vida  Wood  or  remained  in  Letitia 
Armstrong.  The  circumstance  that  the  centre-line  of  the  party- 
wall  may  not  correspond  with  the  limit  between  lots  24  and  25  is  also 
immaterial.  The  defendant  did  not  contract  to  sell  to  the  centre 
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of  the  party -wall,  but  only  to  sell  house  number  179.’’  What 
did  the  parties  mean  by  that  description?  The  plaintiff  was  buy- 
ing a semi-detached  house  connected  by  a party-wall  with  house 
number  177,  and  knew  that  the  whole  wall  was  not  exclusively 
part  of  house  number  179.” 

I am  of  opinion  that  the  parties  meant  by  “ house  number  179  ” 
the  structure  then  standing  upon  lot  No.  25,  together  with  the 
right  to  use  the  whole  wall  as  a party-wall,  a portion  of  which, 
throughout  its  whole  length,  was  upon  lot  No.  25.  The  contract  did 
not  entitle  the  plaintiff  to  ownership  of  the  party-wall  to  its  centre, 
but  only  so  much  thereof  as  was  upon  lot  No.  25. 

For  these  reasons,  I think  the  defendant  was  in  position  to  make 
title  to  house  number  179,”  and  that  the  plaintiff’s  objection  to 
title  was  not  a good  one,  and  this  appeal  should  be  dismissed  with 
costs. 

Since  writing  the  foregoing,  my  brother  Rose  suggests  the 
question  whether  the  rule  in  support  of  which  I have  cited  Jamieson 
V.  McCollum,  ante,  and  Gillen  v.  Hayes,  ante,  has  not  been  shaken 
by  Eastwood  v.  Ashton,  [1915]  A.C.  900,  or  the  judgment  of  Lord 
Parker  of  Waddington.  In  that  case  the  question  was  whether  a 
certain  strip  of  land  of  about  half  an  acre  in  area  passed  under  a 
deed  in  which  the  description  of  the  land  granted  was  as  follows: 
All  that  farm  . . . called  ^ Bank  Hey  Farm  ’ . , . con- 

taining 84  acres  3 roods  and  4 perches  or  thereabouts  and  in  the 
occupation  as  to  part  thereof  of  Thomas  Haydock  as  yearly  tenant 
thereof  and  as  to  the  remainder  of  Charles  William  €artman  as 
half-yearly  tenant  thereof  all  of  which  said  premises  are  more 
particularly  described  in  the  plan  endorsed  on  these  presents  and 
are  delineated  and  coloured  red  in  such  plan.” 

In  the  light  of  the  evidence,  the  Court  held  that  this  descrip- 
tion, by  reference  to  name,  acreage,  and  occupation,  was  uncertain 
and  ambiguous,  but  not  so  the  description  by  plan;  that,  by  look- 
ing at  the  plan,  both  the  grantor  and  the  grantee  knew,  or  had  the 
means  of  knowing,  exactly  what  land  was  intended  to  be  conveyed 
by  the  deed,  and  it  therefore  rejected  the  uncertain  in  favour  of  the 
certain  description.  That  is  all  that  the  case  decides. 

In  his  judgment  Lord  Parker  of  Waddington  said  that  the 
maxim  falsa  demonstratio  non  nocet  was  useless  unless  and  until 
the  Court  had  made  up  its  mind  which  of  two  conflicting  descrip- 
tions ought  to  be  considered  the  true  description,  and  that  irre- 
spective of  the  order  in  which  the  conflicting  descriptions  occur. 

Assuming  that  this  is  a correct  exposition  of  the  law,  I venture 
to  say  that  it  does  not  affect  the  rule  to  which  I have  referred,  for 
there  is,  I think,  nothing  in  the  description  in  the  deed  from 
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Letitia  Armstrong  to  Edna  Vida  Wood  which  manifests  any  inten- 
tion other  than  that  the  whole  of  lot  24  was  to  pass  under  the  deed. 

When  it  was  executed,  the  parties  thought  that  the  centre  of  the 
party-wall  corresponded  with  the  limit  between  lots  24  and  25,  and 
the  only  reasonable  interpretation  of  the  description  of  the  easterly 
limit  of  the  lot  is  that  of  a course  extending  in  a straight  line  from 
the  south-east  to  the  north-east  angle  of  the  lot.  The  course  from 
the  south-east  angle  of  the  lot  to  its  north-east  angle,  as  described 
in  the  deed,  is  as  follows : “ Thence  northerly  along  the  easterly 

boundary  of  said  lot  to  a party-wall  . . There  it  reaches 

a point  three  inches  westerly  of  the  centre  of  the  party-wall,  but 
the  description  proceeds  thus : through  and  along  the  centre-line 

of  the  said  party-wall  and  continuing  northerly  along  the  easterly 
boundary  of  the  said  lot,  a distance  of  150  feet,  to  the  north-east 
angle  thereof.” 

If  this  course  is  to  be  construed  as  passing  through  what  was 
afterwards  discovered  to  be  the  centre  of  the  party-wall,  the  descrip- 
tion fails  to  connect  the  point  on  the  dividing  line  with  the  centre 
of  the  party-wall,  and  the  same  oibservation  applies  when  you  reach 
the  north  end  of  the  party -wall.  In  other  words,  there  is  no  com- 
pleted easterly  limit,  if  the  strip  in  question  between  the  centre  of 
the  party-wall  and  the  easterly  limit  of  lot  24  is  not  included  in 
the  grant.  I think  it  is  clear  that  the  parties  intended  the  whole 
lot  to  pass  by  the  deed. 

Kelly,  J.  : — On  the  south  side  of  Soudan  avenue,  in  Toronto, 
lie  two  adjoining  lots — 24  and  25  in  block  A.  according  to  regis- 
tered plan  653,  lot  24  being  to  the  west  of  lot  25 ; each  has  a frontage 
of  50  feet  or  thereabouts  by  a depth  of  about  150  feet.  On  these 
lots  stands  a pair  of  semi-detached  houses  known  as  street  numbers 
177  and  179,  177  being  the  westerly  of  the  two.  The  centre-line  of 
the  dividing  wall  between  these  houses  falls  within  lot  24,  at  the 
north  end  being  half  an  inch  to  the  west  of  the  dividing  line  between 
the  two  lots  and  at  the  southerly  end  three  inches. 

It  was  found  by  the  trial  Judge,  from  whose  judgment  this 
appeal  is  brought,  that  these  houses  and  lots  were  held  by  one  owner 
for  a long  period  of  years  and  that  the  houses  have  occupied  their 
present  position  for  upwards  of  25  years. 

By  deed  of  the  15th  February,  1921,  Letitia  Armstrong,  who 
appears  to  have  been  the  common  owner  of  the  two  houses,  con- 
veyed to  Edna  Vida  AVood  lot  24,  which  the  deed  says  is  more 
particularly  described  by  metes  and  bounds  as  therein  set  out,  the 
easterly  limit  being  described  as  running  from  the  south-east  angle 
of  lot  24  northerly  along  the  easterly  boundary  of  said  lot  to  a 
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party-wall  between  the  houses  on  the  lands  hereby  conveyed  and 
that  on  the  lands  lying  immediately  to  the  east  thereof  through 
and  along  the  centre-line  of  the  said  party-wall  and  continuing 
northerly  along  the  easterly  boundary  of  the  said  lot  a distance 
of  150  feet  to  the  north-east  angle  thereof.”  By  deed  dated  the  3rd 
March,  1921,  Letitia  Armstrong  conveyed  to  the  defendant  herein 
lot  numFer  25,  without  further  description  by  metes  and  bounds. 
On  the  28th  May,  1921,  the  plaintiff  made  a written  offer  (which 
was  accepted  in  writing  by  defendant)  to  purchase  from  the 
defendant  the  premises  known  as  house  number  179,  having 
a frontage  of  about  50  feet  more  or  less  by  a depth  of  about  150  feet 
more  or  less.”  The  contract  gave  the  purchaser  10  days  from 
acceptance  to  investigate  the  title,  and  it  provided  that,  if  he  should, 
within  that  time,  furnish  the  vendor  in  writing  with  any  valid 
objection  to  the  title  which  the  vendor  should  be  unable  or  unwilling 
to  remove,  and  which  the  purchaser  would  not  waive,  the  agreement 
should  be  null  and  void  and  the  deposit-money  returned  to  the 
purchaser  without  interest.  There  was  a further  term  that  the  sale 
should  be  completed  on  or  before  the  15th  June;  and  time  was 
made  of  the  essence  of  the  agreement.  It  should  be  noted  that  the 
contract  did  not,  in  express  terms,  purport  to  sell  the  land  up  to 
the  centre-line  of  the  wall. 

On  the  2nd  June,  the  purchaser  submitted  requisitions  on  title, 
by  one  of  which  he  required  evidence  that  the  buildings  or  fences 
(if  any)  on  the  land  to  be  conveyed  stand  wholly  within  the  limits 
thereof;”  and>  having  ascertained  from  a survey  the  relative  posi- 
tions of  the  dividing  line  between  the  two  lots  and  the  centre-line 
of  the  dividing  wall  between  the  houses,  in  the  correspondence 
which  followed  the  purchaser’s  solicitors  required  and  insisted 
upon  a conveyance  to  the  purchaser  of  the  intervening  strip.  The 
vendor’s  solicitors  in  reply  asserted  title  in  the  vendor  and  declined 
to  procure  the  conveyance  thereof  asked  for. 

After  some  further  correspondence  relating  to  the  form  of  the 
deed,  and  the  plaintiff  still  insisting  upon  a conveyance  of  the 
small  strip,  the  defendant  on  the  22nd  June,  through  his  solicitor, 
gave  notice  to  the  plaintiff’s  solicitors  rescinding  the  contract  and 
forfeiting  the  deposit  to  the  vendor.  The  result  of  the  controversy 
turns  on  whether  the  objection  to  title  so  made  by  the  appellant  is 
vajid  within  the  meaning  of  the  contract. 

On  the  25th  June,  the  purchaser  commenced  this  action  in  the 
County  Court  of  the  County  of  York,  (1)  to  recover  the  $100 
deposit,  and  (2)  for  damages  for  breach  of  contract,  loss  of  time, 
and  expenses  incurred  in  and  about  the  contract,  alleging  in  effect 
that  by  the  terms  of  the  contract  he  was  entitled  to  a conveyance  of 
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the  strip  of  land.  The  defendant  counterclaimed  for  $500  damages 
for  expenses  incurred  and  for  loss  of  time  and  inconvenience  result- 
ing from  the  plaintiff’s  failure  to  complete  his  contract.  The 
action  came  on  for  trial  before  his  Honour  Judge  Tytler  on  the 
25th  November,  1921,  and  on  the  opening  the  plaintiff’s  counsel 
abandoned  the  claim  for  damages  and  admitted  the  vendor’s  right 
to  cancel  the  contract ; and  he  confined  his  claim  to  the  recovery  of 
the  $100.  The  learned  trial  Judge  dismissed  the  action  with  costs, 
allowed  the  defendant  $130  on  his  counterclaim,  from  which  he 
deducted  the  $100  forfeited  from  the  plaintiff,  and  gave  judgment 
on  the  counterclaim  for  the  balance  with  costs.  He  held  that  under 
the  deed  to  the  defendant,  read  with  sec.  15  of  the  Conveyancing 
and  Law  of  Property  Act,  B.S.O.  1914,  ch.  109,  ‘^the  party-wall 
was  included  and  also  under  schedule  B.,  column  A.,  secs.  2 and  3, 
ch.  115,  E.iS.0.  1914,  the  title  to  the  party-wall  was  vested  in  the 
vendor.”  I assume  that  he  referred  to  title  up  to  the  centre-line 
of  the  wall.  The  appeal  is  from  his  judgment. 

For  reasons  I am  about  to  state,  it  is  not  necessary,  in  my 
opinion,  to  invoke  these  statutory  provisions  to  support  the  judg- 
ment appealed  from;  and  I therefore  refrain  from  expressing  any 
opinion  as  to  their  applicability  to  the  conditions  of  the  present 
case,  desiring  to  guard  against  any  statement  from  which  it  might 
be  argued  that  as  a general  proposition  a minor  part  of  a building 
extending  beyond  the  limits  of  the  land  actually  conveyed,  and  on 
which  the  main  part  of  the  building  stands,  passes  by  such  convey- 
ance. What  was  by  this  written  contract  agreed  to  be  sold  and 
purchased  was  the  premises  known  as  house  No.  179;”  the  refer- 
ence therein  to  the  width  of  the  property  as  50  feet  more  or  less 
does  not  assist  us  — it  does  not  necessarily  carry  the  westerly 
boundary  to  the  centre-line  of  the  dividing  wall.  The  appellant 
seems  to  have  assumed  that  this  description  in  the  contract  entitled 
him  to  a conveyance  of  land  to  the  centre-line  of  the  wall.  But 
is  that  so?  Both  parties  understood  — it  is  not  contended  or 
suggested  otherwise — that  the  two  houses  have  a common  wall 
between  them,  erected  partly,  though  not  equally,  on  each  lot,  a wall 
referred  to  as  a party-wall  in  the  conveyance  by  Letitia  Armstrong 
of  lot  24,  then  on  record  in  the  registry  office.  From  this,  and  from 
what  was  advanced  in  the  argument,  it  is  a fair  deduction  that  each 
understood  that  it  was  a wall  of  that  character,  carrying  with  it  for 
the  benefit  of  each  house  the  easement  of  support  incident  in  such  a 
case.  It  does  not,  however^  follow  from  this  that  the  plaintiff, 
whose  contract  was  to  purchase  premises  known  as  No.  179,  is 
entitled,  in  the  absence  of  express  terms,  to  insist  on  a conveyance 
of  land  to  the  centre-line  of  the  wall.  I know  of  no  rule  of  law  nor 
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recognised  custom  in  practice  to  that  effect.  A conveyance  of  lot 
25  would  comprise  house  N’o.  179,  including  a substantial  portion, 
though  not  one-half,  of  the  party-wall,  with  the  easement  that  it 
carried  with  it,  and  I therefore  think  that  in  the  circumstances 
what  the  plaintiff  would  acquire  by  such  conveyance  would  answer 
to  what  he  contracted  to  purchase,  and  would  be  in  compliance  with 
what  the  contract  obligated  the  defendant  to  give. 

In  the  negotiations  and  contentions  subsequent  to  the  making 
of  the  contract,  the  parties  seem  to  have  lost  sight  of  this  aspect  of 
the  case.  The  objection  raised  not  being  valid,  and  the  appellant 
having  failed  to  live  up  to  his  contract,  there  is  no  apparent 
reason  for  disturbing  the  judgment  appealed  from. 

I would  therefore  dismiss  the  appeal  with  costs. 
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Master,  J.,  agreed  with  Kelly,  J. 


Rose,  J. : — Mrs.  Letitia  Armstrong  was  the  owner  of  lots  num- 
bers 24  and  25  on  the  south  side  of  Soudan  avenue  in  Toronto,  lot 
24  lying  to  the  west  of  lot  25.  On  these  were  semi-detached 
houses  known  as  numbers  177  and  179.  The  middle  of  the 
division-wall  between  the  houses  did  not  coincide  with  the  dividing 
line  between  the  lots:  it  (the  middle  of  the  wall)  was  on  lot  24, 
and  at  the  north  end  of  the  houses  was  half  an  inch,  and  at  the 
south  end  three  inches,  west  of  the  line  between  the  lots.  On  the 
15th  Fehruary,  1921,  Mrs.  Armstrong  conveyed  house  number  177 
to  a Mrs.  Wood,  by  a deed  in  which  the  property  was  described  by 
metes  and  bounds,  part  of  the  eastern  boundary  being  the  centre- 
line of  the  party-wall  between  the  house  on  the  land  conveyed  and 
the  house  on  the  land  lying  immediately  to  the  east.  Then,  by  a 
deed  dated  the  27th  April,  1921,  she  conveyed  to  the  defendant 
lot  25.  This  deed  was  not  made  an  exhibit  at  the  trial,  but  was 
said  to  be  a deed  executed  pursuant  to  the  Short  Forms  of  Con- 
veyances Act  and  to  describe  the  land  merely  by  the  lot  number. 

The  defendant  entered  into  possession,  and  on  the  25th  May, 
1921,  made  an  agreement  with  the  plaintiff  to  sell  to  the  plaintiff 
the  premises  situate  on  the  south  side  of  Soudan  avenue  in  the 
city  of  Toronto  known  as  house  number  179.’’  Of  the  purchase- 
price,  $100  was  to  be,  and  was,  paid  as  a deposit.  The  agreement 
provided  that  the  purchaser  should  have  10  days  to  investigate  the 
title  at  his  own  expense,  and  that  if  within  that  time  he  should 
furnish  in  writing  any  valid  objection  which  the  vendor  should  be 
unable  or  unwilling  to  remove,  and  which  the  purchaser  would  not 
waive,  the  agreement  should  be  null  and  void  and  the  deposit 
returned  without  interest.  The  sale  was  to  be  completed  and 
possession  given  by  the  15th  June.  Time  was  declared  to  be  of 
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the  essence  of  the  agreement.  There  was  no  provision  for  rescis- 
sion, save  as  already  stated. 

The  plaintiff^s  solicitors  promptly  furnished  requisitions  on 
title,  demanding,  inter  alia,  evidence  that  the  buildings  on  the 
land  to  be  conveyed  stood  wholly  within  the  limits  thereof;  and, 
after  having  had  access  to  a survey,  they  wrote  expressing  their 
opinion  that  the  defendant  had  no  title  to  the  land  lying  between 
the  centre-line  of  the  division  wall  and  the  east  limit  of  lot  24,  and 
demanding  a conveyance  from  the  owner  of  that  little  strip  of  land. 
They  also  settled  the  form  of  the  conveyance  which  would  be  satis- 
factory, provided  title  could  be  shewn. 

The  defendant’s  solicitor  insisted  that  the  defendant  had  title, 
by  virtue  of  his  conveyance  from  Mrs.  Armstrong,  and  he  attempted 
to  satisfy  the  plaintiff’s  solicitors  by  furnishing  them  with  statu- 
tory declarations  of  possession  made  by  Mrs.  Armstrong  -and  her 
husband,  apparently  in  connection  with  the  sale  by  Mrs.  Arm- 
strong to  the  defendant  (which  were  quite  irrelevant,  in  view  of 
the  fact  that  Mrs.  Armstrong  had  been  in  possession  of  both  lots), 
and  a declaration  by  the  defendant  that  he  had  had  possession 
during  the  short  time  that  had  elapsed  since  his  purchase.  The 
plaintiff’s  solicitors,  however,  maintained  their  position,  and  on 
the  last  day  for  closing  they  refused  to  close.  The  defendant’s 
solicitor  had  had  the  conveyance  signed,  but  not  sealed,  by  the 
defendant,  and  after  the  refusal  of  the  plaintiff’s  solicitors  to 
close  he  tendered  it.  This  was  not  a good  tender,  but  that  is  un- 
important, for  it  was  admitted  that  the  real  dispute  was  as  to  the 
title,  and  that  the  matter  of  affixing  seals  would  have  been 
arranged  satisfactorily  if  the  plaintiff’s  solicitors  would  ha\te 
accepted  a deed  of  conveyance  from  the  defendant,  properly  exe- 
cuted. Thereafter  the  defendant’s  solicitor  notified  the  plain- 
tiff’s solicitors  that  the  defendant  rescinded  ” the  contract,  and 
would  forfeit  the  deposit  and  resell  the  land;  and  the  plaintiff 
began  this  action  for  the  recovery  of  the  deposit,  and  the  defend- 
ant counterclaimed  for  damages.  The  trial  Judge  held  that  the 
defendant  had  title  to  the  wall,  up  to  the  centre-line  thereof ; and 
he  dismissed  the  action  and  allowed  to  the  defendant  damages, 
which  he  fixed  at  the  amount  of  his  expenses,  $130;  but  against 
the  $130  he  set  off  the  $100  deposit,  so  that,  in  the  result,  the 
defendant  has  judgment  for  only  $30  and  costs.  There  is  no 
appeal  by  the  defendant. 

It  seems  to  me  that,  upon  this  statement  of  facts,  the  only  issue 
upon  the  appeal  is : Did  the  plaintiff  furnish  a valid  objection  to 
title  which  the  defendant  was  unable  or  unwilling  to  remove,  so 
that  the  contract  entitled  the  plaintiff  to  a return  of  the  $100; 
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or  was  the  objection  invalid?  And  I agree  with  the  learned 
County  Court  Judge  that  no  valid  objection  was  furnished. 

By  section  15  of  the  Conveyancing  and  Law  of  Property  Act, 
R.S.O.  1914,  ch.  109,  “ every  conveyance  of  land,  unless  an  excep- 
tion is  specially  made  therein,  shall  include  all  houses  . . . 

hereditaments  and  appurtenances  whatsoever,  to  such  land  belong- 
ing or  in  anywise  appertaining,  or  with  the  same  . . . held, 

used,  occupied  and  enjoyed  . . 

So  much  of  house  number  179  as  is  on  lot  25  is,  of  course,  part 
of  the  land,  and  it  did  not  need  the  statute  to  cause  it  to  pass  to 
the  defendant  by  the  conveyance  of  the  lot  from  Mrs.  Armstrong. 
But  so  much  of  the  house  as  is  not  on  lot  25  was,  obviously,  held, 
used,  occupied,  and  enjoyed  by  Mrs.  Armstrong  with  lot  25  (and 
with  the  part  of  the  house  that  is  on  lot  25)  after  the  sale  of  house 
number  177  to  Mrs.  Wood,  and  the  same  is  true  of  the  land  under 
the  wall:  so  that,  if  the  statute  means  what  it  says — if  its  effect 
was  to  cause  the  conveyance  from  Mrs.  Armstrong  to  include  all 
houses  and  hereditaments  ’’  held,  used,  occupied,  and  en- 
joyed with  the  land  conveyed — the  conveyance  included  the  part 
of  the  wall  and  the  few  inches  of  land  which  gave  rise  to  the 
dispute. 

But  it  is  said  that  land  does  not,  by  virtue  of  the  statute,  pass 
as  appurtenant  to  land,  and  some  authorities  in  which  there  are 
general  statements  somewhat  to  that  effect  were  referred  to  by 
counsel.  It  is,  however,  clear  that  the  statement  is  not  true  in 
the  broad  sense  here  contended  for : otherwise,  as  pointed  out  by 
Fr}^,  J.,  in  Willis  v.  Watney,  45  L.T.R.  739,  such  words  as  yards,’’ 
gardens,”  orchards,”  etc.,  would  have  to  be  read  out  of  the  sec- 
tion. In  Hill  V.  Broadbent,  25  A.E.  159,  so  much  relied  upon  by 
counsel  for  the  plaintiff,  no  part  of  the  building  in  question — as 
pointed  out  by  Anglin,  J.,  in  Fraser  v.  Mutchmor,  8 O.L.E.  613 — 
stood  upon  the  lands  specifically  described  in  the  conveyance;  and 
neither  it  nor  any  other  case  cited  to  us  is,  in  my  opinion,  authority 
for  so  restricting  what  I take  to  be  the  plain  grammatical  meaning 
of  the  words  used  in  the  statute  as  to  exclude  from  the  operation 
of  the  statute  the  little  piece  in  the  middle  of  the  wall  (with  the 
land  under  such  piece)  which  is  here  in  question. 

If  the  dispute  had  come  before  the  Court  on  an  application 
under  the  Vendors  and  Purchasers  Act,  probably  it  would  have 
been  thought  well  to  direct  that  notice  be  given  to  Mrs.  Armstrong, 
as  Mr.  Justice  Middleton  seems  to  have  done  on  some  such  applica- 
tion made  to  him  and  for  some  reason  abandoned ; but  the  question 
does  not  come  before  us  in  that  form,  and,  as  betv/een  the  parties  to 
the  dispute,  we  must  decide  it  upon  the  evidence  presented.  Upon 
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that  evidence  and  as  between  those  parties,  I think  that,  for  the 
reasons  already  stated,  it  ought  to  he  decided  adversely  to  the  plain- 
tiff, and  I would  dismiss  the  appeal  with  costs. 

In  writing  the  foregoing,  I proceeded  upon  the  assumption, 
mentioned  by  the  learned  Chief  Justice  of  the  Exchequer  in  the 
judgment  which  he  has  prepared  and  which  I have  had  the  privilege 
of  reading,  that  Mrs.  Armstrong,  after  her  conveyance  to  Mrs. 
Wood,  continued  to  be  the  owner  of  so  much  of  lot  24  as  lies  to  the 
east  of  the  middle  of  the  party-wall;  and,  after  reading  the  cases 
in  18  and  33  Upper  Canada  Eeports  to  which  the  Chief  Justice 
refers,  and  comparing  them  with  what  was  said  by  Lord'  Parker  of 
Waddington  in  Eastwood  v.  Ashton,  [1915]  A.C.  900,  912,  913,  I 
am  still,  with  much  respect,  of  the  opinion  that  that  assumption 
was  justified.  Eeading  the  deed  as  a whole,  it  seems  to  me  to  be 
fairly  evident  (notwithstanding  the  difficulty  as  to  the  courses  to 
which  my  Lord  the  Chief  Justice  has  called  attention)  that  Mrs. 
Armstrong’s  intention  was  to  grant  to  Mrs.  Wood  house  number 
177  and  nothing  more,  the  middle  line  of  the  party-wall  being  taken 
as  the  east  limit  of  the  house ; and  therefore  I think  that  it  would  be 
improper  to  reject  the  description  by  metes  and  bounds  as  falsa 
demonstratio,  even  though  that  description  follows  a description 
which,  standing  alone,  would  have  been  sufficient  to  convey  the 
whole  of  lot  24. 

Appeal  dismissed  with  costs. 
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Muephy  V.  Geand  Teunk  Eaiway  Co. 

Railway  — Passenger  Alighting  from  Train  in  Darkness  — Injury  to — 
Mistaken  Belief  that  Train  had  Reached  Station — Train  Stopped 
after  Announcement  of  Name  of  Next  Station  — Evidence  — Negli- 
gence— Invitation  to  Alight — Finding  of  Jury — Indefinite  Finding 
as  to  Nature  of  Negligence  — Necessity  for  Formulating  Exact 
Charge  of  Negligence — Appeal — Divided  Court. 

The  plaintiff,  a passenger  on  a train  of  the  defendants,  his  destination 
being  W.,  thinking  the  station  at  W.  had  been  reached  by  the  train, 
got  off  in  the  dark,  and,  stepping  down  some  3%  feet,  was  injured. 
The  station  at  W.  had  not  in  fact  been  reached,  hut  the  brakesman 
had  announced  that  W.  was  “ the  next  station  ” or  “ the  next  stop,” 
and  the  train  had  stopped  at  a point  some  distance  before  the  station 
at  W.,  thus  misleading  the  plaintiff,  who  sued  for  damages  for  his 
injury.  At  the  first  trial,  the  Judge  withdrew  the  case  from  the  jury 
and  dismissed  the  action:  — 

Held,  on  appeal,  that  there  was  some  evidence  of  negligence  which 
should  have  been  submitted  to  the  jury ; and  a new  trial  was  directed. 

At  the  new  trial,  the  jury  (in  answer  to  questions)  found  that  there 
was  no  negligence  on  the  part  of  the  plaintiff  and  that  the  injury  was 
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caused  by  the  negligence  of  the  defendants,  the  negligence  assigned 
being,  " that  the  defendants  should  on  occasions  when  compelled  to 
stop  trains  use  precaution  to  guard  passengers  from  alighting  from 
trains  so  stopped.”  The  jury  assessed  the  plaintiff’s  damages  at 
$4,000,  and  the  trial  Judge  directed  judgment  to  be  entered  for  that 
sum  with  costs. 

An  appeal  from  that  judgment  was  dismissed  by  reason  of  an  equal 
division  of  opinion  of  the  four  Judges  composing  a Divisional 
Court:  — 

Held,  per  Meredith,  C.J.C.P.,  and  Middleton,  J.,  that,  reading  the  gen- 
eral words  used  by  the  jury  as  a finding  that  the  defendants  did  not  on 
this  occasion  use  proper  precaution  to  guard  the  passengers  on  the 
train  from  alighting  when  the  train  stopped,  the  finding  was  not  sup- 
ported by  the  evidence  and  was  not  sufficient  to  warrant  a judgment 
for  the  plaintiff. 

Per  Middleton,  J.: — ^^The  exact  negligence  charged  against  a defendant 
should  be  formulated  at  some  stage  of  the  trial — not  later  than  the 
end  of  the  plaintiff’s  case. 

Per  Latchford,  J.: — The  answer  of  the  jury  to  the  question,  “What 
was  the  negligence?”  was  a reasonably  clear  finding  of  negligence 
causing  the  accident;  and,  in  the  absence  of  negligence  on  the  plain- 
tiff’s part,  as  the  jury  also  found,  entitled  the  plaintiff  to  recover 
damages. 

Per  Logie,  J. : — All  that  was  required  to  fix  the  defendants  with  liability 
was  to  shew  a necessary  connection  between  the  general  negligence 
found  and  the  plaintiff’s  accident,  and  this  had  been  done  by  the 
answer  to  the  question:  “ What  was  the  negligence?”  There  was,  on 
the  evidence,  an  invitation  to  alight,  the  plaintiff  did  alight,  the 
defendants  did  not  provide  a safe  place,  and  the  injury  to  the  plaintiff 
followed  as  a consequence. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Hodgins,  J.A., 
at  the  trial,  withdrawing  the  case  from  the  jury  at  the  close  of  the 
plaintiff’s  case,  and  directing  judgment  dismissing  the  action  to 
be  entered.  The  action  was  brought  to  recover  damages  for  per- 
sonal injury  sustained  by  the  plaintiff  by  reason,  as  alleged,  of  the 
negligence  of  the  defendants. 

June  13.  The  appeal  was  heard  by  Mulock,  C.J.Ex.,  Kelly, 
Masten,  and  Eose,  JJ. 

T.  R.  Ferguson,  K.C.,  for  the  appellant. 

D.  L.  McCarthy,  K.C.,  for  the  defendants,  respondents. 

June  30.  The  judgment  of  the  Court  was  read  by  Eose,  J. : — 
The  plaintiff  was  a passenger  in  one  of  the  defendants’  trains, 
travelling  from  Chesley  to  A¥est  Toronto.  The  last  station  before 
West  Toronto  is  Weston.  The  running  time  of  the  train  between 
Weston  and  West  Toronto  is  about  8 or  9 minutes.  About  a quarter 
of  a mile  short  of  the’  West  Toronto  station,  the  line  crosses  St. 
Clair  avenue.  In  St.  Clair  avenue  there  is  a tram-line,  and 
across  St.  Clair  avenue,  on  each  side  of  the  defendants’  line,  are 
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gates.  When  the  gates  are  open  for  traffic  along  St.  Clair  avenue, 
a semaphore  is  set  against  trains  approaching  on  the  defendants^ 
line. 

There  is  evidence  that  on  the  evening  of  the  accident,  the 
5th  November,  1921,  shortly  before  10  oT-lock,  after  the  train  had 
left  Weston  and  before  it  had  reached  *St.  Clair  avenue,  the  con- 
ductor and  a brakesman  passed  through  the  car  in  which  the  plain- 
tiff was,  and  called  out  West  Toronto,”  or  Next  station,  West 
Toronto,”  or  Next  stop.  West  Toronto  ” — the  plaintiff  does  not 
pledge  his  oath  as  to  the  precise  expression  used,  but  admits  that, 
whatever  it  was,  he  understood  it  to  mean  that  West  Toronto  was 
the  next  station — ; that  the  train  was  a long  one  with  some  8 or 
more  passenger-cars  besides  the  usual  express  and  baggage-cars ; 
that  the  plaintiff  was  in  the  last  car  but  one;  that  soon  after  the 
conductor  and  brakesman  had  made  their  announcement  the  train 
stopped;  that  the  plaintiff,  his  wife  following  him,  opened'  the 
door  and  walked  on  to  the  platform  of  the  car;  that  the  plaintiff 
looked  ahead  and  saw  lights  (apparently,  some  very  bright  elec- 
tric lights  in  St.  Clair  avenue)  on  his  right;  that  his  wife  said. 
The  station  is  on  the  left ;”  that  he  descended  the  steps  on  the 
left  side,  and,  from  the  bottom  one,  looked  ahead  and  saw  the 
engine,  which  he  thought  was  at  the  station ; that  where  the  plain- 
tiffs was,  it  was  very  dark;  that  he  knew  that  he  was  not  beside  a 
platform  but  was  in  what  be  calls  the  “ yard ;”  that  sometimes, 
when  the  train  stops  at  the  station,  some  of  the  cars  are  not  oppo- 
site the  platform — which  is  quite  possible,  as  the  platform, 
according  to  the  plan  filed,  is  not  more  than  400  feet  long — ; that 
the  plaintiff  could  not  see  the  ground,  but  thought  it  was  some 
two  feet  below  the  bottom  step ; that  he  stepped  down,  and  that  the 
step  being,  as  he  thinks,  some  three  and  a half  feet  above  the 
ground,  he  fell  and  sustained  the  injuries  in  respect  of  which  he 
sues;  that  very  soon  after  the  plaintiff  had  fallen  the  train  moved 
on,  and  then  made  its  regular  stop  at  the  station. 

The  learned  trial  Judge  assumed  that  the  plaintiff  himself 
knew  that  the  stoppage  was  not  at  the  station  . . . knew  that 
the  train  had  not  arrived  at  its  destination,  that  it  was  not  a 
final  stop.”  He  says  that  the  plaintiff  says  he  intended  to  get 
off  before  the  station  was  reached;  he  got  up  and  announced  his 
intention  of  getting  off  because  there  were  lights  on  the  right, 
when  he  knew  there  was  no  platform.” 

He  says  further : He  said,  ^ I saw  the  lights  ahead  which  I 

took  to  be  the  station  lights;^  so  that  he  knew  he  was  not  at  the 
station,  and  when  he  started  from  the  platform  he  said,  ^ I could 


LII.] 


ONTAEIO  LAW  BEPORTS. 


645 


not  see  where  I was  stepping,  but  thought  I was  in  the  railway 
yard/  ” 

This  being  his  impression  of  what  the  plaintiff  had  said,  the 
learned  Judge  concluded  that  the  plaintiff  did  not  understand 
what  was  called  out  to  be  an  invitation  to  alight  where  he  did, 
that  he  knew  the  train  had  not  come  to  a final  stop,  that  he  had 
made  up  his  mind  to  get  out  in  a place  that  he  knew  was  not  the 
platform,  but  was  part  of  the  railway  yard.” 

Therefore  he  thought  that  there  was  nothing  to  submit  to  the 

If  the  evidence  clearly  establishes  what  the  trial  Judge  took 
it  to  establish — viz.,  that  the  plaintiff,  knowing  that  the  station 
had  not  been  reached,  and  that  there  was  to  be  another  stop,  did 
not  think  that  the  defendants  were  inviting  him  to  alight  where 
he  did  alight — I take  it  that  there  can  be  no  doubt  that  the  judg- 
ment is  right.  But,  while  it  would  have  been  open  to  the  jury  to 
find  that  the  facts  were  what  the  learned  Judge  took  them  to  be,  I 
think  that  there  is  evidence  which,  if  believed,  might  justify  a 
finding  that  the  plaintiff  did  not  know  that  the  train  had  not 
reached  the  station,  did  not  know  that  there  was  to  be  another 
stop,  and  did  believe  that  the  defendants  intended  him  to  alight 
when  he  did.  The  plaintiff  says  that  the  lights  which  he  saw  were 
300  or  400  feet  away  from  the  place  where  he  stepped  off — in  fact, 
assuming  that  he  is  speaking  of  the  St.  Clair  avenue  lights,  they 
were  probably  farther  away — and  he  says : When  I got  to  the 

bottom  of  the  step  I seen  these  lights,  and  I formed  my  opinion 
it  was  the  station.  ...  I saw,  when  I got  down  to  the  steps ; 
I saw  the  lights  from  St.  Clair  avenue  and  I thought  it  was  the 
station  . . . West  Toronto,  these  lights  . . . The  engine 
was  down  about  there,  and  I thought  it  had  stopped  at  the  sta- 
tion; the  train  was  a long  train.” 

I think,  therefore,  that  the  judgment  cannot  be  supported  upon 
the  ground  which  has  been  discussed. 

Mr.  McCarthy  seeks  to  support  the  judgment  upon  another 
ground,  viz.,  that,  whatever  may  be  said  about  the  action  of  the 
plaintiff,  there  is  no  evidence  of  negligence  upon  the  part  of  the 
defendants. 

It  is  quite  clear  that  there  is  no  negligence  in  going  through  a 
train  and  announcing  the  name  of  the  next  station:  indeed,  the 
passengers  would  have,  or  think  they  had,  a grievance  if  that  was 
not  done.  It  is  equally  clear,  upon  the  authorities,  that  the 
announcement  of  the  name  of  the  next  station  is  not,  in  itself,  an 
invitation  to  alight  while  the  train  is  in  motion,  or  elsewhere  than 
at  the  station  when  it  is  reached.  Again,  it  is  clear  that  it  is  not. 
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in  itself,  negligent  to  stop  a train  before  reaching  a station ; every 
one  knows  that  trains  approaching  stations  often  have  to  stop,  to 
wait  for  other  trains  to  discharge  their  passengers,  or  because  the 
approach  is  not  clear,  or  for  other  reasons.  And  in  this  particu- 
lar case  it  is  quite  possible  that  the  train  had  to  stop  short  of  St. 
Clair  avenue  because  of  the  state  of  the  St.  Clair  avenue  traffic. 
But  these  considerations  are  not,  in  my  opinion,  sufficient  to  dis- 
pose of  the  present  case. 

As  pointed  out  by  Ferguson,  J.A.,  in  Gazey  v.  Toronto  Railway 
Co.  (1917),  40  O.L.E.  449,  459,  circumstances  alter  cases,  and 
each  case  of  this  kind  must  depend  upon  its  own  particular  cir- 
cumstances. I think  that  in  each  of  them  the  question  is,  as  put 
by  Lord  Cairns  in  Bridges  v.  North  London  Railway  Co.  (1874), 
L.E.  7 H.L.  213,  238 : Was  there  evidence  to  go  to  the  jury  that 
in  the  state  of  things  which  actually  existed  the  company  or  its 
servants  so  conducted  themselves  as  to  lead  to  the  plaintiff  getting 
out  of  the  carriage  at  the  time  that  he  did  get  out  of  it?  If  the 
accident  had  happened  in  broad<  daylight,  as  in  Siner  v.  Great 
Western  Railway  Co.  (1869),  L.E.  4 Ex.  117,  I should  have  had 
no  hesitation  in  saying,  No,  there  was  no  such  evidence.”  But, 
somewhat  reluctantly,  I have  come  to  the  conclusion  that,  in  the 
circumstances  given  in  evidence  in  this  case,  there  was  something 
to  be  submitted:  that  it  is  impossible  to  say,  as  a matter  of  law, 
and  without  knowing  what,  if  any,  negligence  the  jury  might  have 
thought  that  there  was,  that,  taking  all  the  facts — the  announce- 
ment of  the  name  of  the  station,  the  stop,  the  darkness,  the  length 
of  the  train,  the  practice  (alleged)  of  stopping  with  some  cars  not 
opposite  the  cement  platform  of  the  station — there  was  no  possi- 
bility of  an  honest  finding  that  the  defendants  did  represent  to  the 
plaintiff  that  the  time  for  alighting  had  come,  and  were  negli- 
gent in  so  representing.  I am  far  from  suggesting  that,  even 
upon  the  plaintiff’s  own  evidence,  the  finding  ought  to  be  made; 
but  it  seems  to  me  that  there  was  something  to  submit  to  the  jury. 
I would,  therefore,  set  aside  the  judgment  and  send  the  case  back 
for  a new  trial,  making  the  costs  of  the  former  trial  and  of  the 
appeal  costs  to  the  plaintiff  in  the  cause. 

New  trial  directed. 

The'  new  trial  took  place  before  Riddell,  J.,  and  a jury,  at  a 
Toronto  sittings. 

The ‘jury  found  that  there  was  no  negligence  on  the  part  of  the 
plaintiff  and  that  the  accident  was  caused  by  the  negligence  of  the 
defendants,  that  negligence  being  thus  stated : We  believe  that 

the  defendants  should  on  occasions  when  compelled  to  stop  trains 
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use  precaution  to  guard  passengers  from  alighting  from  trains  so 
stopped.”  The  plaintiff’s  damages  were  assessed  at  $4,000,  and  the 
trial  Judge  directed  judgment  to  be  entered  for  that  sum  with 
costs. 

The  defendants  appealed. 

January  31,  1923.  The  appeal  was  heard  by  Meredith, 
C.J.C.P.,  Latchford,  Middleton,  and  Logie,  JJ. 

D.  L.  McCarthy,  K.C.,  for  the  appellants. 

T.  R.  Ferguson,  K.C.,  for  the  plaintiff,  respondent. 

February  16.  Meredith,  C.J.C.P.: — The  jury  found  the 
defendants  guilty  of  negligence  which  caused  the  plaintiff’s  injury, 
because  they  believed  that  the  defendants  should,  on  occasions 
when  compelled  to  stop  trains,  use  precaution  to  guard  passengers 
from  alighting  from  trains  so  stopped;  and  it  may  be  presumed 
that  they  meant  that  on  the  occasion  in  question  the  defendants 
did  not  use  such  precaution,  and  therefore  the  plaintiff  was  en- 
titled to  the  damages  assessed  by  them. 

The  first  question  that  obviously  arises  out  of  such  a finding 
is : what  was  the  precaution  ” the  jury  believed  ” the  defend- 
ants should  have  taken? 

To  say  that  they  should  use  precaution  on  such  occasions  is  to 
say  nothing  that  is  helpful  upon  the  trial  of  such  an  action  as  this. 
The  precaution  which  the  jury  had  in  mind,  if  they  really  had  any, 
might  have  been  that  which  manifestly  was' not  a duty  which  a 
railway  company  owes  to  its  passengers. 

The  verdict  is  altogether  too  indefinite  to  support  the  judg- 
ment appealed  against. 

If  the  jury  meant  that  there  should  be  a trainman  ” in  each 
car  merely  to  warn  passengers  not  to  alight  when  the  train  hap- 
pened to  stop  elsewhere  than  at  a station,  could  any  reasonable 
person  seriously  assert  that  failure  to  do  so  was  actionable  negli- 
gence, that  railway  companies  owe  such  duty  in  law  to  their  pas- 
sengers? It  should  be  absurd  to  contend  that  any  and  every  jury 
has  power  to  impose  any  such  legal  duty  upon  such  companies. 

Parliament  and  the  Railway  Board  control  such  things,  and 
have  made  j)rovisions  as  to  the  equipment,  etc.,  of  railway  trains. 

If  the  jury  meant  that  all  passenger  trains  should  have  outside 
platTorm  doors,  should  be  vestibuled  ” as  it  is  commonly  said, 
and  that  such  doors  should  be  firmly  closed  except  when  the  train 
is  stopped  at  a station,  they  have  not  said  so,  and  if  they  had  they 
should  be  only  endeavouring  to  usurp  the  powers  of  Parliament 
and  of  the  Board. 
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And,  if  jurors  had  any  such  powers,  one  jury  might  enact  one 
thing  and  the  next  repeal  it  or  enact  another;  jurors  are  hardly 
y^t  capable*  to  make  laws  as  to  management  of  railways ; the  duties 
which  they  may  rightly  exercise  are  onerous  enough,  without  under- 
taking a Babel  task,  the  building  up  of  a mass  of  confused  verdicts. 

Confining  them  to  their  actual  duty  and  power,  besides  that 
which  I have  said,  there  should  be  this  reason  why  their  verdict 
could  not  stand,  even  if  it  had  been  definite : there  is  not  a tittle 
of  evidence  to  support  it. 

The  jury  can  act  only  on  evidence  and  common  knowledge; 
and  there  was  no  evidence  nor  any  common  knowledge  of  any 
other  precautions  than  those  which  Avere  taken  being  taken  on 
this,  or  on  any  other,  railway;  indeed  common  knowledge  is  that 
there  are  not,  on  such  trains  and  in  such  cars  as  those  in  question ; 
and  precautions  which  are  legal  duties  are  only  such  as  reason- 
ably careful  men  take  in  the  like  circumstances. 

The  plaintiff  failed  upon  the  one  ground  upon  which  he  might 
possibly  have  had  some  chance  of  succeeding;  it  seems  to -have  been 
the  only  ground  definitely  put  forward  by  him;  and  was  this: 
that  the  trainmen,  some  time  before  the  train  stopped  on  the 
occasion  in  question,  had  announced  that  the  next  stop  Avould  be 
West  Toronto — that  being  the  station  at  which  the  plaintiff  Avas 
to  alight — and,  as  the  stop  that  was  next  made  was  not  at  that  or 
any  other  station,  but  Avas  only  because  the  semaphore  Avas 
against  them,”  the  passengers  should  haA^e  been  informed  of  the 
fact.  But  the  jury  ignored  that  contention,  and  they  reasonably 
did  so,  because  the  ‘‘  next  stop  ” meant  Avas  expressly  a stop  at  a 
station — West  Toronto  station — and  every  one  knows  that  ther^^ 
may  be,  and  must  be  if  the  semaphore  is  against  the  train,”  an 
intermediate  stop,  such  stops  being  of  very  frequent  occurreuce. 
But,  however  that  may  be,  the  plaintiff  failed  with  the  jury  upon 
that  contention. 

No  one  can  help  having  sympathy  for  every  person  who  has 
sustained  bodily  injury;  and  the  natural  inclination  of  the  mind 
is  to  blame  some  one  else;  but  justice  requires  that  these  things 
should  be  called  to  mind:  that  the  plaintiff  and  his  wife  Avere  no^ 
the  only  persons  in  the  car,  but  it  was  they  alone  who  made  any 
attempt  to  alight  at  the  place  where  the  plaintiff  was  injured; 
that,  although  no  one  else  moved,  neither  the  man  nor  his  wife 
made  any  inquiry  of  any  one  whether  the  train  had  reached  West 
Toronto  or  was  at  the  other  side  of  the  semaphore;  that,  when  a 
train  stops  at  a station,  one  or  both  doors  is  or  are  opened  and 
left  open  by  trainmen  for  passengers  to  go  out  and  new  passengers 
to  come  in ; and  that  on  the  occasion  in  question  the  doors  Avere 
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closed  against  the  plaintiff  and  other  passengers,  and  that  he 
opened  one  of  them  himself  to  go  out  and  went  out  without  inquiry 
and  without  observation. 

On  the  grounds  that  there  is  no  finding  by  the  jury  that  can 
support  the  judgment  appealed  against;  and  that,  if  there  were, 
there  would  be  no  evidence  to  support  it;  in  my  opinion,  this 
appeal  should  be  allowed  and  the  action  should  be  dismissed. 

Latchfokd,  J.  : — The  jury,  having  found  that  the  casualty 
was  caused  by  the  negligence  of  the  defendants,  proceeded  to  con- 
sider the  question,  If  so,”  that  is,  if  the  casualty  was  caused  by 
the  defendants^  negligence,  what  was  the  negligence  ?”  In  other 
words,  what  was  the  negligence  that  caused  the  casualty?  The 
casualty  was  that  sustained  by  the  plaintiff,  and  the  question  has 
reference  plainly  to  the  particular  negligence  causing  the  casualty 
by  which  the  plaintiff  suffered  injury,  in  the  circumstances  dis- 
closed in  the  evidence. 

Taken  by  itself,  and  considered  apart  from  the  evidence,  the 
charge  of  the  learned  trial  J udge,  and  the  specific  question  addressed 
to  the  jury,  their  answer  may  be  considered  academic.  It  lays 
down  the  general  proposition  that  in  the  jurors^  opinion  the  defend- 
ants, whenever  compelled  to  stop  trains,  should  use  precaution  to 
guard  passengers  from  alighting  from  trains  so  stopped.  The  jury 
were  not  referring  to  stops  made  at  stations  or  expressing  their 
belief  as  to  what  was  proper  to  be  done  in  such,  cases.  They  were 
applying  their  judgment  as  best  they  could  to  the  specific  question 
submitted  to  them  and  to  the  evidence  bearing  on  that  question. 
There  is  a necessary  connection  between  the  general  negligence 
found  by  the  jury  and  the  accident. 

Applying  their  answer  to  the  question,  to  the  evidence,  and  to 
the  charge,  so  far  as  it  relates  to  the  question,  they  must,  I think, 
be  considered  to  have  expressed  affirmatively  their  belief  that  the 
defendants,  compelled  as  they  were  to  stop  the  train  before  reaching 
the  station  at  West  Toronto,  and  after  having  announced  that  West 
Toronto  would  be  the  next  stop  or  station,  were  negligent  in  not 
taking  precaution  to  prevent  the  plaintiff — misled  as  he  was  by  the 
announcement  combined  with  the  stop — from  alighting  and  thus, 
incurring  injury. 

So  regarded,  the  answer  is  a reasonably  clear  finding  of  negli- 
gence causing  the  accident,  and,  in  the  absence  of  negligence  on 
the  plaintiff’s  part,  as  the  jury  also  found,  entitles  the  plaintiff  to 
recover  damages. 

I think  the  appeal  should  be  dismissed. 


App.  Div. 

1922. 

INIurphy 

V. 

Grand 

Trunk 

Railway 

Co. 

Meredith^ 

C.J.C.P. 


650 


ONTAKIO  LAW  REPORTS. 


App.  Div. 
1922-. 

3IURPHY 

V. 

Grand 

Trunk 

Railway 

Co. 

Middleton,  J. 


[vOL. 

Middleton^  J.  : — The  plaintiff  was,  on  the  5th  November,  1921, 
a passenger  on  the  defendants’  -railway  from  Chesley  to  West 
Toronto.  The  train  was  due  at  9.18  p.m.  Shortly  before  reaching 
West  Toronto,  the  railway  officials  announced  Next  station,  West 
Toronto,”  or,  possibly,  Next  stop.  West  Toronto.”  A few 
minutes  later,  the  train  came  to  a standstill  at  a point  some  dis- 
tance from  the  station  and  the  plaintiff  got  off  and  fell. 

St.  Clair  avenue  crosses  the  railway  some  distance  north  of  the 
station.  It  is  a busy  and  well-lighted  highway.  The  crossing  is 
protected  by  gates  operated  by  a signal  man  on  a tower.  When 
the  gates  are  closed  to  prevent  the  use  of  the  highway,  a semaphore 
signals  the  track  clear.  When  the  gates  are  not  closed,  the  sema- 
phore is  set  against  any  approaching  train.  The  man  in  the  tower 
can  see  the  train  in  time  to  close  the  gates  and  allow  the  train  to 
pass  without  stopping.  Occasionally,  owing  to  traffic  conditions, 
the  train  has  to  stop.  An  unexpected  stop  at  this  place  was  made 
on  this  occasion. 

The  plaintiff  sues  for  damages  upon  the  theory  that  what  took 
place  was  an  invitation  to  alight  which  justifies  what  he  did  and 
renders  the  defendants  liable.  In  the  statement  of  claim  the  facts 
are  set  out,  but  no  specific  charge  of  negligence  is  made.  The  jury 
find  that  there  was  no  negligence  on  the  part  of  the  plaintiff  and 
that  the  accident  was  caused  by  the  negligence  of  the  defendants, 
such  negligence  being  thus  stated : — 

We  believe  that  the  defendants  should  on  occasions  when  com- 
pelled to  stop  trains  use  precaution  to  guard  passengers  from  alight- 
ing from  trains  so  stopped.” 

This  answer  is  general  in  its  terms,  but  I am  not  disposed  to  be 
critical,  and  would  read  it  as  intended  to  apply  to  the  case  in  hand, 
and  that  is  as  if  it  read  in  this  way 

“ We  think  that  as  an  invitation  to  alight  at  the  next  station 
had  been  given  and  an  unexpected  stop  was  made  before  the  station 
was  reached  a duty  was  imposed  upon  the  railway  servants  to  pre- 
vent passengers  alighting  before  the  station  was  really  reached. 
No  warning  was  given,  and  this  was  negligence  which  caused  the 
accident.” 

There  were  six  passenger  coaches  and  two  brakesmen  in  charge, 
one  in  charge  of  the  three  front-end  coaches  and  one  in  charge  of 
the  three  rear  coaches.  At  the  time  of  the  accident  the  rear  brakes- 
man was  in  the  third  car  from  the  rear,  having  just  completed 
calling  the  station.  When  the  train  slowed  he  went  to  the  front- 
end  of  this  car,  and  from  the  steps  saw  the  signal.  He  says  the 
train  did  not  stop.  Had  it  done  so,  it  would  have  been  his  duty  to  go 
back  along  the  track  to  flag  any  following  train.  The  plaintiff  was 
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in  the  car  immediately  behind  this,  his  seat  being  near  the  front- 
door, and  he  went  to  the  platform  at  the  front-end  of  this  car. 

There  were  steps  from  the  platform  on  each  side  and  no  protecting 
A^estibule. 

West  Toronto  is  a small  station,  the  platform  is  not  long  enough 
to  accommodate  a long  train.  The  train  does  not  draw  np  at  the 
platform  so  that  passengers  will  alight  on  it,  but  stops  upon  a track 
and  passengers  alight  upon  the  ground  and  cross  another  track  to  Middleton,  J. 
the  platform.  When  alighting  from  the  rear  cars  of  a long  train, 
passengers  may  have  to  walk  some  distance  along  the  road-bed  be- 
fore they  reach  the  station.  This  train  was  long,  as,  in  addition 
to  the  six  passenger  coaches,  there  were  four  baggage  cars  (in  front 
of  the  passenger  coaches). 

The  case  has  been  twice  tried;  on  the  first  occasion  a nonsuit 
was  granted,  which  was  set  aside.  The  plaintiff’s  evidence  at  this 
trial  is  more  favourable  to  his  case  than  on  the  first  trial.  Then  he 
said,  I do  not  know  whether  he  said  ^ Next  stop  West  Toronto  ’ or 
‘ Next  station  West  Toronto.’  ” Now  he  admits  that  this  is  not  a 
matter  of  moment.  “ By  which  you  understood  him  to  mean  that 
West  Toronto  was  the  next  station?  A.  Yes.”  He  says  that  when 
the  train  did  stop  he  understood  or  thought  the  train  was  at  West 
Toronto,  and  that  is  why  he  got  out.  His  wife  was  with  him,  and 
when  he  reached  the  platform  he  plainly  saw  that  the  train  was  not 
at  the  station.  He  was  then  some  400  feet  north  of  St.  Clair 
avenue.  He  looked  out  and  saw  the  lights  on  the  crossing  some 
little  distance  from  the  engine  and  on  the  opposite  side  of  the  train 
from  the  station,  and  he  discussed  the  situation  with  his  wife : 

What  do  you  say  if  we  get  off  on  the  side  where  the  light  is  on  ? 

She  said  ^ No.”  I said  the  lights  are  on  that  side,  I have  a good 
mind  to  go  out.  She  said,  ^ That  is  the  wrong  side,  the  station  is 
on  this  side  I was  standing.  The  left  hand  side  is  the  side  the 
station  is  on.’  I said  it  would  be  better  for  her  to  get  off  where  the 
light  was,  but  I did  not  go.  I thought  I would  get  off  where  the 
light  was,  and  let  the  train  go  on  and  we  would  go  to  the  station.” 

He  acted  on  his  wife’s  suggestion  and  got  off  on  the  dark  side, 
stepped  some  four  feet  into  space,  and  fell,  breaking  his  shoulder. 

There  was  much  evidence  going  to  shew  that  the  train  did  not 
stop  at  all  but  only  slowed  down,  and  then  went  on  when  the  signal 
permitted,  but  this  did  not  commend  itself  to  the  jury. 

There  are  two  quite  distinct  questions  to  be  considered : First, 
what  negligence  was  there  on  the  part  of  the  defendants  ? Second, 
was  the  plaintiff  himself  negligent? 

Dealing  with  these  in  inverse  order : The  jury  have  exonerated 
the  plaintiff,  and,  though  I do  not  agree  with  this  finding,  I think 
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it  is  a conclusion  open  to  them  upon  the  evidence.  There  was  the 
invitation  to  alight — the  train  stopped  not  far  from  the  station,  the 
plaintiff  thought  that  this  was  the  only  opportunity  he  would  have 
to  leave  the  train,  and  so  attempted  to  get  off  where  he  found  him- 
self. All  the  circumstances  are  evidence  which  perhaps  justifies  the 
finding  of  the  jury  that  the  plaintiff  was  not  negligent,  and  I do 
not  think  we  should  interfere. 

But,  when  we  turn  to  the  question  of  the  defendants’  negli- 
gence, the  case  is  different.  The  answer  of  the  jury,  even  when 
paraphrased  as  I have  indicated,  does  not  carry  the  case  far  enough. 
If  the  jury  intend  to  impute  fault  to  the  brakesman  in  not  going 
again  through  the  car  to  warn  the  passengers  against  alighting, 
then  they  impose  upon  him  a duty  in  conflict  with  his  statutory  duty 
to  go  back  upon  upon  the  track  and  protect  the  rear  of  the  train. 
They  probably  did  not  intend  this,  because  the  trial  Judge  warned 
them  that  they  must  specify  all  the  negligence  which  they  thought 
existed,  and  that  the  negligence  found  would  alone  be  regarded. 
The  plaintiff  in  his  evidence  pointed  out  this  as  the  thing  that  he 
complained  of,  and  the  jury  refused  to  find  this  for  him. 

The  truth  probably  is  that  the  jury  desired  to  find  for  the 
plaintiff,  but  could  not  put  their  hands  on  any  particular  fault,  and 
so  resorted  to  the  devise  of  a vague  general  statement.  More  is  re- 
quired than  this.  Negligence  “ in  the  air  ” is  not  enough.  See,  for 
example^  Newberry  v.  Bristol  Tramways  and  Carriage  Co.  Limited 
(1912),  107  L.T.E.  801  ('C.A.),  where  a similar  finding  was  para- 
phrased : ^‘We  find  there  was  negligence  but  we  cannot  tell  what.  We 
negative  the  various  suggestions  of  negligence,  to  which  the  evidence 
has  been  directed,  but  we  divine  the  existence  of  some  other  negli- 
gence too  obscure  to  be  named  in  words  or  to  be  proved  by  testi- 
mony.” The  principle  is  there  stated  by  Lord  Justice  Hamilton 
(now  Lord  Sumner)  that  a jury  cannot  fix  a defendant  with  lia- 
bility for  want  of  care,  without  proof  given  or  reason  assigned,  out 
of  their  own  inner  consciousness,  and  on  their  own  notion  of  the 
fitness  of  things.”  A verdict  must  rest  on  a foundation  of  actu- 
ality, and  not  merely  upon  an  ideal  or  vague  idea.  If  the  jury 
meant  that  the  train  should  have  had  a larger  crew  so  that  there 
might  have  been  a man  on  guard  at  each  door,  then  the  jury  went 
too  far,  because  the  crew  necessary  on  each  train  is  subject  to 
specific  regulation  by  the  Eailway  Board,  and  the  decision  of  the 
Board  governs. 

On  the  argument  I asked  the  plaintiff’s  counsel  if  he  could  sur- 
mise exactly  what  the  jur}^  intended,  and  he  could  not.  His  answer 
was  in  effect:  “It  is  not  for  the  plaintiff  or  for  the  jury  to  say 

what  should  be  done,  it  is  enough  to  say  something  should  have 
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been  done/^  I do  not  agree  with  this.  The  plaintiff  must  shew  App.  Div. 
something  done  which  ought  not  to  have  been  done,  or  something 
omitted  which  should  have  been  done,  before  he  can  recover. 

Once  more  I venture  to  emphasise  the  importance  of  having  the 
exact  negligence  charged  against  the  defendant  formulated  at  some 
stage  of  the  trial.  I suggest  that  the  end  of  the  plaintiff’s  case  is  Raiway 
(subject  to  the  right  of  amendment)  the  latest  point  of  time  if 
there  is  to  be  an  intelligent  trial.  Middleton,  J. 

The  appeal  should  be  allowed  and  the  action  should  be  dis- 
missed. 

Logie,  J.  : — The  plaintiff,  an  elderly  tailor,  with  his  wife,  were 
passengers  on  a train  of  the  defendants  due  at  West  Toronto  at  9.18 
p.m.  on  the  5th  hfovember,  1931. 

The  trainman  went  through  the  train  and  called  out,  Next 
stop  West  Toronto,”  or  ‘'^Next  station.  West  Toronto.” 

The  train,  in  obedience  to  a signal,  stopped  300  or  400  yards 
short  of  St.  Clair  avenue,  in  the  city  of  Toronto. 

The  station  of  West  Toronto  was  about  the  same  distance  on 
the  other  side  of  St.  Clair  avenue. 

The  plaintiff’s  account  of  what  followed  is: — 

When  the  train  stopped,  I waited,  I got  ready,  and  when  the 
train  stopped  I opened  the  door,  and  my  wife  and  me  went  down 
the  steps.  I went  to  the  last  step — the  bottom  step — and  I stepped 
off,  convinced  that  I was  in  West  Toronto  station.” 

He  fell  on  his  face  and  shoulder  and  sustained  serious  injuries. 

The  place  at  which  the  plaintiff  alighted  was  in  total  darkness, 
but  he  saw  lights  ahead,  which  he  took  for  the  station.  They  were, 
in  fact,  the  lights  at  the  St.  Clair  avenue  crossing. 

The  jury  found  negligence  on  the  part  of  the  defendants,  nega- 
tived contributory  negligence,  and  found  a verdict  of  $4,000  for 
the  plaintiff. 

No  Canadian  case  has  apparently  been  decided  on  the  precise 
state  of  facts  disclosed  by  the  evidence,  but  there  are  a number  of 
English  cases  collected  in  Halsbury’s  Laws  of  England,  vol.  4,  pp. 

50,  51,  dealing  with  the  constructive  invitation  to  alight  when 
trains  overshoot  or  stop  short  of  a station  platform;  and,  upon  a 
careful  perusal  of  these,  the  statement  of  the  distinguished  author 
is  fully  borne  out — that  calling  out  the  name  of  a station  is  not 
necessarily  an  invitation  to  alight,  but  when  the  name  of  the  station 
is  called  out  and  the  train  has  stopped  and  a reasonable  interval 
has  elapsed  without  any  warning  to  passengers,  there  is  evidence  of 
such  invitation,  and  consequently  that  passengers  are  justified  in 
believing  that  they  can  alight  without  danger. 
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The  difficulty  in  this  case  is  that  the  jury,  in  answer  to  question 
No.  3,  as  to  what  was  the  negligence  of  the  defendants,  said:  “ We 
believe  that  the  defendants  should  on  occasions  when  compelled  to 
stop  trains  use  precaution  to  guard  passengers  from  alighting  from 
trains  so  stopped.” 

Mr.  McCarthy  contends  that  this  is  a mere  general  statement, 
which  might  be  paraphrased  as  follows : “You  should  have  done 
something,  we  donT  know  what  you  should  have  done.  But  you 
should  have  done  something  to  prevent  accidents  of  this  sort,  and, 
while  tendering  this  advice,  we  really  can’t  say  what  you  could  have 
done  which  would  have  prevented  this  particular  accident.” 

In  other  words,  that  the  jury  was  unable  to  put  its  finger  on  a 
specific  act  or  omission  of  the  defendants  which  would  have  consti- 
tuted negligence  on  their  part  in  this  particular  care,  and  therefore 
the  defendants  are  excused.  This  is  an  ingenious  argument,  but  I 
think  that  this  answer  must  be  read  in  the  light  of  the  evidence — 
and  of  the  Judge’s  charge. 

The  plaintiff  said  that  the  trainman  should  have  come  back  and 
told  the  passengers  in  the  cars  to  keep  their  seats,  that  the  train 
was  not  at  the  station.  The  answer,  to  my  mind,  includes  this 
specific  act  of  negligence. 

If  there  had  been  no  evidence  as  to  what  the  defendants  could 
have  done  to  warn  the  plaintiff,  Mr.  McCarthy’s  argument  might 
have  some  weight. 

The  jury’s  failure  to  particularise  something  which  their  answer 
plainly  indicated  was  in  their  minds,  though  stated  generally,  can- 
not vitiate  an  answer  which,  standing  alone,  is  sufficiently  particu- 
lar to  fix  the  defendants  with  liability,  and  this  is  what  distinguishes 
this  case  from  such  cases  as  Andreas  v.  Canadian  Pacific  Railway 
Co.  (1905),  37  Can.  S.C.R,  1.  Nor  is  the  answer  too  vague,  or  a 
mere  academic  criticism  of  a system,  or  a direction  to  the  company 
to  do  something  forbidden  by  or  contrary  to  the  regulations  of  the 
Railway  Board. 

It  is  not  as  if  the  learned  trial  Judge  had  in  this  case,  as  the 
trial  Judge  did  in  Newberry  v.  Bristol  Tramways  and  Carriage  Co. 
Limited,  107  L.T.R.  801,  asked  the  jury  what  they  suggested  that 
the  defendants  could  have  done,  and  the  jury  had  replied,  “We  can- 
not tell,”  If  this  had  been  done,  doubtless  the  defendants  should 
succeed. 

But  all  that  is  required  to  fix  the  defendants  with  liability  is  to 
shew  a necessary  connection  between  the  general  negligence  found 
by  the  jury  and  the  plaintiff’s  accident : Mader  v.  Halifax  Electric 
Tramway  Co.  (1905),  37  tCan.  S.C.R.  94;  and  this  has  been  done 
by  the  answer  to  question  3. 
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The  trainmen  knew  that  the  train  might  be  held  by  a stop- 
signal  just  where  it  Avas.  No  steps  were  taken  to  warn  the  pas- 
sengers in  the  ordinary  day  coaches  without  vestibules,  either  by 
going  through  them  or  by  a trainman  outside  the  coaches  on  the 
right  of  way.  No  precautions  were  used.  Apparently  it  never 
entered  into  the  minds  of  the  train-crew  that  such  a plain  duty 
was  owing  to  the  passengers. 

There  was,  on  the  evidence,  an  invitation  to  alight  within  the 
meaning  of  the  English  cases  referred  to — the  plaintiff  did  alight, 
the  defendants  did  not  provide  a safe  place,  and  the  injury  to  the 
plaintiff  followed  as  a consequence. 

I would  dismiss  the  appeal  with  costs. 

The  Court  being  divided,  the  appeal  was  dismissed  with  costs. 


[APPELLATE  DIVISION.] 

Re  Toeonto  Subukban  Railavay  Co.  and  City  of  Toeonto. 

Assessment  and  Taxes — Electric  Railway  Company — “ Business  Assess- 
ment^'— Assessment  Act,  secs.  10  (k) , 44(4)  Oeo.  V.  ch.  50,  sec. 

12),  ^7(2)  (d),  (3),  (5) — Offices  and  Buildings  of  Company. 

A company  carrying  on  the  business  of  an  electric  railway  is  subject, 
irrespective  of  any  assessment  of  land,  to  a “ business  assessment  ” in 
respect  of  lands  occupied  or  used  for  the  purposes  of  its  business: 
Assessment  Act,  R.S.O.  1914,  ch.  195,  sec.  10 (fc). 

The  result  of  sec.  44(4),  added  by  9 Geo.  V.  ch.  50,  sec.  12,  and  sec.  47(3), 
is  that  structures  on  the  lands  of  an  electric  railway  company,  used 
exclusively  for  railway  purposes,  are  not  to  be  assessed  unless  they 
are  stations,  freight-sheds,  offices,  or  other  things  specified  in  the 
excepting  clause  of  sec.  47(3) — if  they  are  any  of  those  excepted 
things,  they  are  to  be  assessed:  sec.  47(2)  (d).  The  combined  effect 
of  sec.  44(4)  and  sec.  47(5)  does  not  make  sec.  10  inapplicable. 

A “ ticket-oflace  ” and  “ executive  offices  ” were  held  to  be  within  the 
excepting  clause;  as  to  another  building,  called  an  “express-shed”  or 
“ freight-sheds  and  car-barns,”  the  evidence  was  not  sufficient  to  en- 
able the  Court  to  decide  whether  it  came  within  that  clause. 

3 

An  appeal  by  the  railway  company  from  an  order  of  the  Ontario 
Railway  and  Municipal  Board  affirming  a business  assessment. 

The  company  was  assessed  in  respect  of  three  parcels  of  realty : 
the  first,  a ticket-office;  the  second,  executive  offices;  and  the  third, 
Avhat  were  called  in  the  assessment  notice  express-sheds,’’  but 
referred  to  in  the  reasons  for  judgment  of  the  Board  as  freight- 
sheds  and  car-barns.” 

The  Court  of  Revision  held  that  the  assessments  were  not  validly 
made.  The  County  Court  Judge  (Denton)  reversed  the  decision 
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of  the  Court  of  Revision  and  restored  the  assessments.  And  the 
Board  affirmed  the  order  of  the  Judge. 

June  13.  The  appeal  was  heard  by  Mulock,  C.J.Ex.,  Kelly^ 
Masten^  and  Rose^  JJ. 

A.  J.  Reid,  K.C.,  for  the  appellant  company,  argued  that  the 
effect  of  subsec.  4 of  sec.  44  of  the  Assessment  Act,  R.S.O.  1914, 
ch.  195,  and  sec.  47(3)  of  the  same  statute,  is  that  there  was  no 
authority  to  assess  the  buildings,  and  therefore  sec.  10  of  the  Act  did 
not  apply  to  the  appellant  company.  But,  assuming  that  the  pro- 
perties were  validly  assessed,  then  the  combined  effect  of  sec.  44(4) 
and  sec.  47(5)  was  to  make  sec.  10  inapplicable  to  the  appellant 
company. 

C.  M.  Colquhoun,  for  the  city  corporation,  respondents,  con- 
tended that  they  were  justified  in  making  the  assessment  complained 
of,  under  the  provisions  of  sec.  10.  They  did  not  purport  to  assess 
the  things  mentioned  in  sec.  47(3),  but  assessed  under  sec.  10 {h). 
If  the  appellants  were  right,  effect  could  not  be  given  to  para.  (fc). 

June  30.  Rose,  J.  (after  stating  the  nature  of  the  appeal)  : — 
By  sec.  10  of  the  Assessment  Act,  R.B.O.  1914,  ch.  195,  it  is  enacted 
that : Irrespective  of  any  assessment  of  land  under  this  Act,  every 

person  occupying  or  using  land  for  the  purpose  of  any  business 
mentioned  or  described  in  this  section  shall  be  assessed  for  a sum 
to  be  called  ^ Business  Assessment  ’ to  be  computed  by  reference  to 
the  assessed  value  of  the  land  so  occupied  or  used  by  him,  as  fol- 
lows:— . . . {k)  Every  person  carrying  on  the  business  of 

. . . an  electric  railway  . . . for  a sum  equal  to  25  per 

cent,  of  the  assessed  value  of  the  land  . . . occupied  or  used 

by  such  person  . . 

Land/’  as  defined  by  sec.  2(/?,)(4),  includes  all  buildings 
erected  upon  land;  the  appellant  company  occupies  or  uses  the 
buildings  in  question  for  the  purposes  of  its  business;  therefore, 
unless  there  is  something  to  make  sec.  10  inapplicable  to  it,  it  is 
properly  assessed  for  a sum,  to  he  called  business  assessment,” 
equal  to  25  per  cent,  of  the  assessed  value  of  these  buildings — if 
they  have  an  assessed  value.”  The  question  whether  they  have  an 
assessed  value,”  within  the  meaning  of  sec.  10,  depends  upon  the 
question  whether  the  assessment  of  them  was  authorised : see  In  re 
J.  D.  Shier  Lumber  Co.’s  Assessment  (1907),  14  O.L.R.  210.  It  is 
argued  that  the  effect  of  two  sections  now  to  be  referred  to  is,  that 
there  was  no  authority  to  assess  the  buildings  and  that  sec.  10  does 
not  apply  to  the  appellant  company. 

By  a subsection  (4)  added  to  sec.  44  of  the  Assessment  Act 
by  the  statute  9 Geo.  Y.  ch.  50,  sec.  12,  it  is  enacted  as  follows : 
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“ ISTotwithstanding  anything  contained  in  this  section  or  any  other 
section  of  this  Act  the  structures,  substructures,  superstructures, 
rails,  ties,  poles  and  wires  of  such  an  electric  railway  — I do  not 
quite  understand  the  use  of  the  word  such,’’  but  I think  the 
subsection  applies  to  the  appellant  company — shall  be  liable  to 
assessment  and  taxation  in  the  same  manner  and  to  the  same 
extent  as  those  of  a steam  railway  are  under  the  provisions  of 
section  47  and  not  otherwise.”  And,  by  sec.  47  of  the  Assessment 
Act,  the  assessor  is  required  to  assess  the  real  property  of  a steam 
railway  company,  but  suhsec.  3 enacts:  N'otwithstanding  any- 

thing in  this  Act  contained,  the  structures  ...  on  railway 
lands  and  used  exclusively  for  railway  purposes  . . . (except 

stations,  freight-sheds,  offices,  warehouses,  elevators,  hotels,  round- 
houses and  machine,  repair  and  other  shops)  shall  not  be  assessed.” 

The  result  of  these  two  sections — sec.  44(4)  and  sec.  47(3)  — 
seems  to  be  that  structures  on  the  lands  of  an  electric  railway 
company^  used  exclusively  for  railway  purposes,  are  not  to*  be 
assessed  unless  they  happen  to  be  stations,  freight-sheds,  offices,  or 
any  of  the  other  things  specified  in  the  exception  printed  within 
the  brackets  in  sec.  47(3) ; but,  if  they  are  any  of  those  excepted 
things,  they  shall  be  assessed:  sec.  47(2)  (c?). 

Now  I take  it  that  about  two  of  the  properties  in  question  here — 
the  ticket-office  and  the  executive  offices — there  can  be  no  doubt: 
they  are  ‘^ffiffices”  within  the  meaning  of  that  word  as  used  in  sec. 
47(3),  and  are  to  be  assessed.  But  about  the  other  building,  I am  in 
doubt.  The  report  of  the  proceedings  taken  before  the  Board  does 
not  indicate  that  any  evidence  was  given,  or  any  statement  made,  as 
to  the  use  to  which  it  is  put ; and  it  is  impossible  to  tell  whether  it  is 
an  ^^express-shed,”  as  the  assessment  notice  calls  it,  or  ^Treight-sheds 
and  car-barns,”  as  it  is  described  in  the  written  opinion  of  the 
Board,  or  to  say  whether  it  is  or  is  not  one  of  the  things  mentioned 
in  the  list  of  exceptions,  and  so  it  is  impossible  to  say  whether  E 
ought  or  ought  not  to  be  assessed.  Upon  the  argument  before  us, 
it  seemed  to  he  assumed  that  it  was  within  the  list  of  exceptions, 
and  it  may  be  that  the  parties  are  agreed  upon  that  point.  If  they 
are  not,  I think  the  matter  ought  to  be  referred  back  to  the  Ontario 
Eailway  and  (Municipal  Board  so  that  the  fact  can  be  ascertained. 

Assuming  that  the  properties  are  validly  assessed  (as  the  first 
two  clearly  are),  the  appellants  say  that  the  combined  effect  of 
sec.  44(4)  and  sec.  47(5)  is  to  make  sec.  10  inapplicable  to  them. 
Section  47(5)  says:  “A  railway  company  assessed  under  this  sec- 
tion shall  be  exempt  from  assessment  in  any  other  manner  for 
municipal  purposes  except  for  local  improvements.”  And  the 
appellants  argue  that  a steam  railway  assessed  under  sec.  47  is,  by 
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virtue  of  subsec.  5,  exempt  from  business  assessment,  and  that,  as 
the  structures,  etc.,  of  an  electric  railwa}^  are  (by  sec.  44(4)) 
declared  to  be  liable  to  assessment  in  the  same  manner  and  to  the 
same  extent  as  those  of  a steam  railway  are  under  sec.  47,  and  not 
otherwise,  the  electric  railway  is  not  subject  to  the  business  assess- 
ment. I agree  with  the  Board  that  this  argument  is  unsound. 
Section  44(4)  simply  declares  what  structures,  etc.,  of  an  electric 
railway  shall  be  liable  to  assessment  and  taxation;  it  says  nothing 
about  assessment  of  the  company,  as  sec.  47(5)  does;  and,  as  the 
business  assessment  is  an  assessment  of  the  company,  irrespective 
of  any  assessment  of  its  land,  and  as  the  tax  based  upon  the  business 
assessment  is  not  a charge  upon  the  land  occupied  or  used, 
but  is  simply  a tax  for  which  the  company  is  liable — sec.  10(10)  — 
there  is  nothing  in  these  sections  to  exempt  the  appellants  from 
liability  to  be  assessed  in  the  manner  here  in  question. 

I would  dismiss  the  appeal  with  costs,  subject  to  a reference 
back  to  the  Board  to  determine  the  question  of  fact  above  discussed, 
if  such  a reference  back  is  necessary. 


Mulock,  C.J.Ex.,  and  Kelly,  J.,  agreed  with  Eose,  J. 

Masten,  j.  : — This  is  an  appeal  from  the  Ontario  Eailway  and 
Municipal  Board  affirming  the  decision  of  a Judge  of  the  County 
Court  of  the  County  of  York,  who  allowed  the  appeal  of  the 
respondent  from  the  decision  of  the  Court  of  Eevision  for  the  City 
of  Toronto  cancelling  certain  business  assessments  which  had  been 
made  against  the  appellant. 

I agree  with  the  conclusion  appealed  from,  viz.,  that  the  assess- 
ment m question  is  legal ; and,  after  a careful  consideration  of  the 
statutes  and  of  the  judgment  appealed  from,  I find  I cannot  use- 
fully add  an}dhing  to  the  reasons  which  have  been  adequately  and 
clearly  assigned  by  the  Board  in  support  of  its  conclusion. 

The  appeal  should  be  dismissed  with  costs,  subject  to  the  modifi- 
cation suggested  by  my  brother  Eose. 

Appeal  dismissed. 

[APPELLATE  DIVISION.] 

Mtees  V.  Johnston. 

Way  — User  of  Lane  for  Driving  Cattle  — Easement  — Prescription—^ 
License — Registry  Act,  R.8.0.  1914,  ch.  124. 

In  an  action  brought  to  restrain  the  defendant  from  driving  her  cattle 
along  a farm-road  or  lane,  of  which  the  part  in  question  was  on  the 
plaintiff’s  land  and  immediately  adjoined  a farm  belonging  to  the 
defendant,  it  was  admitted  by  the  plaintiff  that  the  defendant  and  her 
predecessor  in  title  had  driven  cattle  along  the  road  for  37  years. 
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openly  and  continuously  and  without  any  permission  asked  or  given  1922, 

during  that  period ; but  it  was  alleged  by  the  plaintiff  that  permission  

was  given,  37  years  ago,  to  the  defendant’s  predecessor  in  title  (R.)  Myees 
by  the  plaintiff’s  predecessor  in  title  (W.) ; that  the  permission  was 
to  drive  the  cattle  so  long  as  W.  owned  the  land  now  owned  by  the  Johnston. 
plaintiff;  that  it  was  conditional  upon  R.  maintaining  a fence — which 
he  was  said  to  have  done — and  that  the  right  came  to  an  end  in  1910, 
when  W.  sold  to  the  plaintiff’s  father  the  land  now  owned  by  the 
plaintiff.  The  trial  Judge  found  as  a fact  that  there  was  no  such 
arrangement,  and  on  appeal  the  majority  of  the  Court  accepted  the 
finding:  — 

Held,  that,  the  allegation  of  a license  being  thus  disposed  of,  the  pre- 
scriptive right  of  the  defendant  was  established. 

Per  Hasten,  J.: — Even  though  the  right  originated  in  some  sort  of  a 
personal  license  to  R.  (and  the  learned  Judge  inclined  to  that  view), 
that  would  not  prevent  the  possibility  of  R.  acquiring  the  right  by 
prescription. 

Review  of  the  authorities. 

Per  Rose,  J.: — If  the  right  depended  upon  permission,  the  Registry  Act 
would  probably  assist  the  plaintiff,  who  claimed  under  a registered 
conveyance;  but,  as  it  depended  upon  prescription,  the  Act  had  no 
application. 

Jarvis  v.  €ity  of  Toronto  (1894),  21  A.R.  395,  City  of  Toronto  v.  Jarvis 
(1895),  25  Can.  S.G.R.  237,  and  Israel  v.  Leith  (1890),  20i  O.R.  361, 
referred  to. 

An  appeal  by  the  plaintiff  from  the  judgment  of  the  Connty 
€onrt  of  the 'Connty  of  York  (Widdifield^  Jun.Co.C.J.)  dismissing 
an  action  for  an  injunction  to  restrain  the  defendant  from  driving 
her  cattle  along  a farm-ro'ad  or  lane  of  which  the  part  in  question 
was  on  the  plaintiff’s  land  and  immediately  adjoining  a farm 
belonging  to  the  defendant. 

June  1.  The  appeal  was  heard  by  Mulock,  C.J.Ex.,  Kelly, 

Hasten,  and  Rose,  JJ. 

William  Douglas,  for  the  appellant,  argued  that,  since  the 
appellant’s  father,  from  whom  the  appellant  derived  title,  pur- 
chased the  lands  of  which  the  lane  in  dispute  formed  a part,  with- 
out notice  of  the  defendant  having  any  right  to  drive  cattle  over  the 
lane,  the  appellant  was  entitled  to  the  benefit  of  the  Registry  Act. 

If  the  defendant’s  predecessor  in  title  ever  had  any  right,  it  was 
by  virtue  of  a license  which  had  terminated:  Wallis  v.  Harrison 
(18J8),4M.  &W.  538. 

W.  A.  McM aster,  for  the  defendant,  respondent,  argued  that  she 
had  a prescriptive  right  to  the  easement  claimed,  based  on  37  years’ 
continuous  user  by  herself  and  her  husband:  Mills  v.  Colchester 
Corporation  (1867),  L.R.  2 C.P.  476.  He  denied  the  license 
alleged  by  the  plaintiff,  and  urged  that  the  learned  trial  Judge  had 
not  believed  the  evidence  called  in  support  of  the  plaintiff’s  conten- 
tion in  that  regard.  The  Registry  Act  has  no  application  in  the 
case  of  a prescriptive  right. 


43 — 52  O.L.R. 
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June  30.  Kelly,  J.  : — The  plaintiffs  chief  claim  is  against  the 
defendant's  using  the  lane  or  road  in  question  for  drmng  her 
cattle — that  what  was  given  to  her  predecessor  in  title,  her 
husband,  Eobert  J.  Johnston,  now  deceased,  by  the  will  of  his 
father,  Thomas  Johnston,  was  the  privilege  of  ingress  and  egress 
over  this  lane  or  road  to  and  from  the  north-west  quarter  of  lot 
number  23  in  the  3rd  concession  with  teams,  waggons,  or  other 
conveyances.’^  The  plaintiff  alleges  that  his  father,  from  whose, 
estate  he  claims,  purchased  the  lands  of  which  the  part  of  the  lane 
now  in  dispute  forms  a part,  without  notice  of  any  right  in  the 
defendant  to  drive  cattle ; and  he  claims  the  benefit  of  the  Eegistry 
Act.  His  further  allegation  is  that  the  defendant  has  deposited 
certain  large  stones  upon  this  lane. 

The  defendant  pleaded  a prescriptive  right  based  upon  user  by 
herself  and  her  husband,  through  whom  she  claims,  as  of  right  and 
without  interruption,  for  37  years,  for  the  purpose  of  driving  cattle 
to  and  from  the  buildings  at  the  front  part  of  lot  23  to  the  fields  in 
the  rear  portion  of  her  property;  and  she  has  pleaded  the  Statute 
of  Limitations,  E.S.O.  1914,  ch.  75. 

At  the  trial  the  plaintiff  set  up  an  alleged  license  to  Eobert  J. 
Johnston  by  his  brother  William  H.  Johnston,  the  plaintiffs  pre- 
decessor in  title,  to  drive  cattle  upon  and  over  this  lane,  and  that 
the  right  enjoyed  by  Eobert  J.  Johnston  in  his  lifetime  was  by 
virtue  of  such  license.  This  was  not  pleaded,  notwithstanding  the 
defendant’s  allegations  in  the  statement  of  defence  of  the  prescrip- 
tive right  upon  which  she  relies. 

At  the  trial  William  H.  Johnston  swore  that  about  the  year 
1885  he  verbally  gave  such  license  to  his  brother  Eobert  J. ; and  he 
later  on  swore  that  it  was  to  continue  only  as  long  as  he  (William 
H.)  owned  the  part  of  lot  24  which  he  then  owned.  He  also  swore, 
and  the  plaintiffs  counsel  admits,  that  for  37  years  the  defendant 
and  her  predecessor  in  title  used  this  lane  for  driving  cattle. 
Eobert  J.  Johnston  died  in  1911;  William  H.  Johnston  conveyed 
this  property  to  the  plaintiffs  father  in  1916. 

'The  only  circumstance  put  forth  in  the  evidence  (and  this  was 
solely  by  William  H.  Johnston)  to  answer  the  claim  to  a prescrip- 
tive right  founded  on  the  long  uninterrupted  user  is  this  alleged 
license,  knowledge  of  which  by  the  defendant,  or  by  her  husband 
in  his  lifetime  as  far  as  she  knows,  she  denies.  He  also  spoke  of 
an  arrangement  made  at  the  time  with  his  brother  by  which  the 
latter  was  to  erect  and  maintain  part  of  the  fence  forming  the 
boundary  of  the  lane.  The  trial  Judge  has  recorded  his  doubt 
whether  any  such  arrangement  was  ever  entered  into;  and  he  does 
not  accept  William  H.  Johnston’s  statement  that  the  right  to  drive 
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cattle  was  limited  to  the  period  of  his  ownership  of  the  land.  I can 
see  nothing  in  the  evidence  to  suggest  that  this  was  not  a reasonable 
conclusion  or  that  the  finding  should  not  be  accepted.  Several 
circumstances^  sworn  to  at  the  trial,  support  that  conclusion. 

The  claim  that  Robert  J.  Johnston’s  right  rested,  and  that  the 
defendant’s  right  rests,  on  a license  having  thus  been  defeated,  the 
user  of  the  lane  for  the  purposes  objected  to,  by  open  and  uninter- 
rupted enjoyment  for  37  years,  sworn  to  and  not  contradicted,  but 
indeed  admitted  , and  not  by  leave  or  license,  nor  by  violence,  nor 
by  stealth,  must  be  taken  as  establishing  the  defendant’s  right  as  of 
right — a prescriptive  right : Mills  v.  Colchester  Corporation,  L.R.  2 
C.P.  476,  at  p.  486.  In  De  La  Warr  v.  Miles  (1881),  17  Ch.  D. 

535,  Brett,  L.J.,  at  p.  591,  interprets  the  words  as  of  right”  as 
meaning  that  he  who  asserts  a prescriptive  right  claims  as  having 
a right  to  do  it  without  the  lord’s  permission,  and  that  he  has  so 
done  it  without  that  permission.  If  he  shew^  that  he  has  claimed 
to  do  it,  not  as  a thing  permitted  to  him  year  by  year  by  the  lord, 
but  as  a thing  that  he  had  a right  to  do,  whether  the  lord  said 
^ You  may  do  it’  or  not;  he  has  proved  all  that  it  is  necessary  for 
him  to  prove.”  'See  also  Gardner  v.  Hodgson's  Kingston  Bretueries 
Co.,  [1900]  1 Ch.  592. 

Mr.  Douglas  cited  Wallis  v.  Harrison,  4 M.  & W.  538,  from 
which,  had  he  succeeded  in  establishing  the  license  he  contended 
for,  he  might  have  obtained  some  assistance;  but,  with  the  finding 
against  him,  it  is  not  applicable  here. 

The  appeal  fails  and  should  be  dismissed  with  costs. 

Mulock,  iC.J.Ex.,  agreed  with  Kelly,  J. 

Hasten,  J. : — The  right  here  in  question  is  a right  to  drive 
cattle  to  pasture  over  a farm-lane  of  the  plaintiff’s.  I am  by  no 
means  satisfied  that  the  trial  Judge  meant  to  declare  that  this 
right  was  not  first  enjoyed  by  the  defendant’s  predecessor  in  title 
in  pursuance  of  some  sort  of  a parol  agreement  with  W.  H.  John- 
ston, the  then  owner  of  the  servient  lands.  I am  strongly  inclined 
to  the  view  that  such  was  its  origin. 

But,  even  though  the  plaintiff’s  evidence  establishes  some  sort 
of  a personal  license  to  the  defendant’s  predecessor,  that  would  not 
prevent  the  possibility  of  the  defendant’s  predecessor  acquiring  the 
right  in  question  by  prescription.  In  Goddard  on  Easements,  8th 
ed.,  p.  239,  it  is  said  that  permission  for  user  does  not  in  every 
case  prevent  the  acquisition  of  an  easement  by  prescription;  for 
enjoyment  as  of  right,”  it  is  said,  is  not  to  be  confined  to  an 
adverse  right,  and  enjoyment  is  as  of  right  ” if  it  is  had  by  per- 
mission. But  whether  an  easement  can  be  gained  by  user  enjoyed 
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by  permission  must  depend  upon  surrounding  circumstances  f 
citing  Kinloch  v.  Nevile  (1840),  6 M.  & W.  795,  806.  In  Dewhirst 
V.  Wrigley  (1834),  1 Cooper  Pr.  Cas.  329,  it  was  alleged  that  the 
enjoyment  arose  and  was  continued  under  a parol  license,  and  it 
was  argued  that  in  consequence  the  plaintiff  could  not  prescribe, 
but  Lord  Denman,  speaking  for  the  Queen’s  Bench,  after  an  elabor- 
ate argument,  held  that  it  should  be  left  to  the  jury  to  presume 
from  the  long-continued  enjoyment  whether  a grant  of  the  easement 
had  not  been  executed,  and  that  this  was  a question  of  fact  for  a 

In  Ahel  v.  Village  of  Woodhridge  and  County  of  York  (1917), 
39  O.L.R.  382,  at  p.  389  et  seq.,  I referred  to  a number  of  the  more 
recent  cases  maintaining  the  principle  that  where  there  has  been 
long-continued  possession  in  assertion  of  a right  the  right  should 
be  presumed  to  have  had  a legal  origin.  Those  cases  relate  to  pre- 
scription by  lost  grant,  but  the  principle  appears  to  me  to  be 
equally  applicable  to  prescription  under  our  statute,  where  the 
circumstances  are  such  that  the  statute  applies.  Here  the  enjoy- 
ment has  been  continuous  down  to  the  present  time  for  37  years ; 
and,  unless  it  clearly  appears  that  such  use  has  been  enjoyed  for 
the  past  20  years  by  permission  only  of  the  servient  owner  or  under 
a mutual  mistake  of  the  rights  of  the  respective  parties,  the  pre- 
sumption of  right  over  the  servient  tenement  is  not  defeated. 
Whether  it  is  so  defeated  is  a question  of  fact  on  which  the  trial 
Judge  has  found  in  favour  of  the  defendant,  and  I see  no  sufficient 
grounds  for  disturbing  his  finding. 

I agree  that  the  appeal  should  be  dismissed. 


Rose,  J.  : — This  is  an  appeal  by  the  plaintiff  from  the  judgment 
of  His  Honour  Judge  Widdifield,  sitting  in  the  County  Court  of 
the  County  of  York,  whereby  he  dismissed  an  action  brought  for 
an  injunction  to  restrain  the  defendant  from  driving  her  cattle 
along  a farm-road  or  lane,  of  which  the  part  that  is  in  question  is 
on  the  plaintiff’s  land  and  immediately  adjoins  a farm  belonging 
to  the  defendant.  The  defendant  and  her  predecessor  in  title,  her 
husband,  who  died  in  1911,  have  driven  cattle  along  the  road  to 
and  from  the  pasture-field  on  the  farm  of  the  defendant  already 
mentioned,  for  37  years,  openly  and  continuously  and  without  any 
permission  asked  or  given  during  that  time ; so  much  is  admitted, 
but  it  is  alleged  on  the  part  of  the  plaintiff  that  permission  was 
given  37  years  ago  to  the  defendant’s  husband  by  his  brother,  W. 
H.  Johnston,  the  plaintiff’s  predecessor  in  title,  that  the  permission 
was  to  drive  the  cattle  so  long  as  W.  H.  Johnston  owned  the  land 
now  owned  by  the  plaintiff,  and  that  it  was  ’ conditional  upon  the 
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defendants  husband  maintaining  the  fence — which  he  is  said  to 
have  done — and  that  the  right  came  to  an  end  in  1910,  when  W. 
H.  Johnston  sold  to  the  plaintiffs  father  the  land  now  owned  by  the 
plaintiff. 

W.  H.  Johnston  deposed  to  the  arrangement  set  up — not  in  the 
pleadings,  but,  for  the  first  time,  at  the  trial — ‘but  the  learned 
County  Court  Judge  did  not  give  credit  to  his  evidence,  and,  as  I 
view  the  case,  the  appeal  must  fail  unless  it  can  be  said  that  he  was 
wrong  on  this  question  of  fact,  and  that  it  is  to  be  found  as  a fact 
that  the  driving  of  the  cattle  was,  until  a time  within  20  years 
before  the  commencement  of  this  action,  attributable  to  the  permis- 
sion to  which  W.  H.  Johnston  deposes. 

A perusal  of  the  notes  of  evidence  does  not  lead  me  to  the  con- 
clusion that  the  learned  County  Court  Judge  was  wrong.  Fry,  J., 
said  in  Moody  v.  Steggles  (1879),  12  Ch.  D.  261,  265:  Where 

there  has  been  a long  enjoyment  of  property  in  a particular  manner 
it  is  the  habit,  and,  in  my  view,  the  duty,  of  the  Court,  so  far  as  it 
lawfully  can,  to  clothe  the  fact  with  right.^^  The  learned  County 
Court  Judge  quoted  this  statement  and  a statement  by  Farwell,  J., 
in  Mercer  v.  Denne,  [1904]  2 Ch.  534,  556,  and  declined  to  accept 
evidence  which,  to  his  mind,  was  unconvincing  and  opposed  to  the 
probabilities;  and  I think  he  was  right  in  so  doing.  W.  H.  John- 
ston says  that  in  all  the  37  years  he  had  not  mentioned  the  conver- 
sation to  any  one;  the  defendant,  who  was  married  31  years  ago 
and  has  lived  ever  since  on  the  farm  (or  rather  on  a 10-acre  farm 
on  the  other  side  of  the  road),  says  that  she  never  heard  of  it; 
when  W.  H.  Johnston  was  selling  to  the  plaintiff’s  father,  who 
knew  that  the  defendant’s  husband  was  driving  his  cattle  along  the 
road,  there  was  no  statement  that  such  driving  could  be  prevented 
by  AV.  H.  Johnston  or  by  a purchaser  from  him;  in  the  deed  of  con- 
veyance from  W.  H.  Johnston  to  Myers  there  is  no  mention  of  the 
west  end  of  the  road  in  question,  which,  if  the  whole  of  W.  H. 
Johnston’s  account  of  the  bargain  made  with  his  brother  is  true, 
had  become  the  property  of  W.  H.  Johnston,  instead  of  the  property 
of  his  brother,  to  whom  it  was  devised  by  their  father’s  will : all 
these  circumstances  justified  the  trial  Judge  in  refusing  to  treat  the 
uncorroborated  evidence  of  AV.  H.  Johnston  as  sufficient  to  defeat 
the  right  so  long  enjoyed.  I do  not  overlook  the  fact  that  on  one 
occasion,  during  her  husband’s  illness,  the  defendant  repaired  one 
of  the  fences  bounding  that  part  of  the  road  which  is  not  contiguous 
to  her  land,  but  her  statement  of  her  reason  for  doing  so  deprives 
the  fact  of  any  significance,  if  it  would,  unexplained,  have  had  any 
significance : indeed  I am  inclined  to  think  that  the  fact  that  in  a 
conversation  which  the  defendant  had  with  W.  H.  Johnston  on  that 
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occasion  the  latter  did  not  mention  the  alleged  bargain  rather  tends 
to  cast  doubt  upon  the  existence  of  the  arrangement  deposed  to. 

The  Registry  Act  does  not  create  any  difficulty.  If  the  right  to 
drive  cattle  along  the  road  depended  upon  the  permission  alleged 
to  have  been  given,  the  xlct  would  probably  assist  the  plaintiff,  who 
claims  under  a registered  conveyance:  Jarvis  v.  City  of  Toronto 
(1894),  21  A.R.  395;  City  of  Toronto  v.  Jarvis  (1895),  25  €an. 
S.C.R.  237 ; but,  depending  as  it  does  upon  prescription,  the  Act 
seems  to  have  no  application:  Israel  v.  Leith  (1890),  20  O.R.  361. 

My  opinion  upon  the  question  as  to  whether  the  learned  County 
Court  Judge  was  wrong  in  the  way  in  which  he  dealt  with  the  facts 
being  as  already  expressed,  I do  not  discuss  the  questions  which 
were  argued  as  to  the  circumstances  in  which  proof  that  the  com- 
mencement of  the  user  was  attributable  to  permission  given  will 
prevent  the  user  from  ripening  into  a right. 

I would  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


[APPELLATE  DIVISION.] 

Re  City  of  Ottawa  and  Ottawa  Electeic  Railway  Co. 

Assessment  and  Taxes — Electric  Railway — Agreement — Personal  Pro- 
perty— Real  Estate — Assessment  of  Electric  Apparatus — Exemption 
— Meaning  of  “ Track  ” — Consolidated  Assessment  Act,  1892,  55 
Viet.  cfi.  Jf8,  secs.  2(9),  6,7 — Assessment  Act,  R.8.0.  19H,  ch.  195, 
secs.  2,  5. 

In  1893  a municipal  corporation  agreed  to  exempt  a street  railway  com- 
pany from  taxation  and  all  other  municipal  rates  on  its  “ franchises^ 
tracks  and  rolling  stock,  and  other  personal  property  used  in  and 
about  the  working  of  the  railway  ” for  a period  of  30'  years.  The  ex- 
pression “ track  ” was  defined  to  mean  “ the  rails,  ties,  wires  and 
other  works  . . . used  in  connection  therewith.”  In  1921  the  cor- 
poration assessed  the  company  in  respect  of  its  electric  apparatus:  — 

Held,  that  the  apparatus  was  “ personal  property  used  in  and  about  the 
working  of  the  railway,”  and  was  part  of  the  ‘‘  works  ” of  the  com- 
pany used  in  connection  with  ” the  rails,  ties  and  wires,”  and  there- 
fore exempt  from  taxation. 

Whether  any  given  piece  of  apparatus  is  “ real  estate  ” within  the 
meaning  of  the  contract  is  not  to  be  tested  by  rules  applicable  to 
such  cases  as  those  of  vendor  and  vendee  or  mortgagor  and  mortgagee 
or  landlord  and  tenant. 

Discussion  of  the  maxim  quicquid  plantatur  solo  solo  cedit  and  rele- 
vant cases. 

Ottawa  Electric  Railway  Go.  v.  City  of  Ottawa  (1906-7),  7 O.W.R.  481, 
10  O.W.R.  138,  considered. 

Consolidated  Assessment  Act,  1892,  55  Viet,  ch.  48,  secs.  6,  7,  and  Assess- 
ment Act,  R.S.O.  1914,  ch.  195,  secs.  2,  5,  referred  to. 


An  appeal  by  the  railway  company,  under  sec.  80  of  the  Assess- 
ment Act,  R.S.O.  1914^  ch.  195,  from  an  order  of  the  Ontario  Rail- 
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way  and  Mnnicipal  Board,  the  reasons  for  which  are  noted, 
O.W.N.  48. 


App.  Div. 
1922. 


April  7 and  20.  The  appeal  was  heard  by  Mulock,  iC.J.Ex., 

Kelly,  Hasten,  and  Eose,  J J. 

F\  H.  Chrysler,  K.iC.,  for  the  appellant  railway  company. 

F.  B.  Proctor,  for  the  Mnnicipal  Corporation  of  the  City  of 
Ottawa,  respondent.  Railway  Co. 

Jnne  30.  The  judgment  of  the  'Court  was  read  by  Eose,  J. : — 

The  question  is,  whether,  upon  the  true  construction  of  an  agree- 
ment made  in  1893,  the  City  of  Ottawa  may  assess  and  tax  the 
Ottawa  Electric  Eailway  Company  in  respect  of  certain  generators, 
transformers,  switchboards,  and  other  electrical  apparatus  owned 
by  the  company  and  used  in  the  working  of  its  railway.  The  Court 
of  Eevision  ruled  in  favour  of  the  city.  This  ruling  was  reversed 
by  the  County  Court  Judge,  but  restored  by  the  Ontario  Eailway 
and  Municipal  Board,  from  whose  order  the  railway  company  now 
appeals. 

In  and  before  the  year  1893  there  were  two  tramway  systems 
in  Ottawa,  the  one  operated  by  a company  incorporated  originally 
by  an  Act  of  the  Province  of  Canada,  which  company  used  horse- 
drawn  cars,  hut  had  recently  obtained  authority  to  use  electricity, 
and  the  other  operated  by  a company  incorporated  under  Ontario 
statutes,  which  company’s  cars  were  propelled  by  electricity.  By  an 
agreement,  dated  the  28th  June,  1893,  made  between  the  city  and 
the  two  companies,  and  confirmed  in  1894  by  the  Dominion  statute 
57  & 58  Viet.  ch.  86  and  the  Ontario  statute  57  Viet.  ch.  76,  pro- 
vision was  made  for  the  amalgamation  of  the  ifwo  companies  and 
for  the  operation  by  electricity  of  the  railway  of  the  company 
formed  by  the  amalgamation  or  union.  By  clause  18  of  this  docu- 
ment it  was  agreed  as  follows: — 

The  corporation  shall  grant  to  the  said  companies  exemption 
from  taxation  and  all  other  municipal  rates  on  their  franchises, 
tracks  and  rolling  stock,  and  other  personal  property  used  in  and 
about  the  working  of  the  railway,  also  on  the  income  of  the  com- 
panies earned  from  the  working  of  the  said  railway,  for  a period  of 
30  years  from  the  said  13th  day  of  August,  A.D.  1893.  But  this 
shall  not  apply  to  the  real  estate  of  the  companies.” 

Clause  52  declares  that  ^Mn  this  agreement,  unless  the  context 
otherwise  requires,  the  expression  ^ track  ’ shall  mean  the  rails,  ties^ 
wires  and  other  works  of  the  companies  used  in  connection  there- 
with.” And  by  an  interpretation  clause  it  was  agreed  that  after 
the  amalgamation  or  union  had  taken'  place  the  word  companies 
as  used  in  the  agreement  should  extend  and  apply  to  the  company 
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formed  by  such  amalgamation  or  union.  The  amalgamation  or 
union  was  effected,  the  Ottawa  Electric  Railway  (Company  is  the 
company  formed  thereby,  and  there  is  no  suggestion  that  it  is  not 
entitled  to  the  benefit  of  the  provisions  of  the  contract. 

For  some  10  years  no  attempt  was  made  to  tax  the  appellant 
company  in  respect  of  its  generators,  dynamos,  or  other  machinery 
or  apparatus;  but  in  1903  it  was  assessed  for  $40,000  in  respect  of 
consisting  of  a large  number  of  cells  all  connected  by  soldering  or 
a storage  battery — a piece  of  apparatus  of  several  tons’  weight, 
lead  burning,  resting  on^  but  not  attached  to,  insulators,  in  a build- 
ing specially  erected  to  contain  it,  within  which  building  its  com- 
ponent parts  had  been  put  together. 

The  company  paid  the  taxes  imposed  for  the  year  1904  on  the 
basis  of  this  assessment,  and  then  brought  an  action  to  recover  the 
amount.  The  action — Ottawa  Electric  Railway  Co.  v.  City  of 
Ottawa  (1906),  7 O.W.R.  481 — was  tried  before  Teetzel,  J.,  who 
decided  in  favour  of  the  city,  being  of  the  opinion  that  the  battery 
was  real  estate  within  the  meaning  of  subsec.  9 of  sec.  2 of  the 
Assessment  Act  then  in  force,  R.S.O.  1897,  ch.  224,  which  is  in  the 
same  words  as  the  corresponding  section  of  the  Act  which  was  in 
force  at  the  time  of  the  making  of  the  agreement  between  the  parties 
(55  Viet.  ch.  48,  sec.  2,  subsec.  9),  and  that  it  was  not  embraced 
in  the  expression  “ other  personal  property  used  in  and  albout  the 
working  of  the  railway  ” contained  in  clause  18  of  the  agreement, 
and  that  the  company  was  not  helped  by  clause  52.  Upon  appeal  to 
the  Court  of  Appeal  ((1907)  10  O.W.R.  138)  this  judgment  was 
reversed.  The  only  opinion  printed  in  the  report  is  that  of  OVEoss, 
O.J.O.,  but  Meredith,  J.A.,  is  reported  as  giving  reasons  in  writing 
for  the  same  conclusion,  and  Osier,  Garrow,  and  Maclaren,  JJ.A., 
are  reported  as  concurring.  The  opinion  of  the  Chief  Justice, 
which  I take  to  he  that  also  of  those  Judges  who  are  reported  as 
concurring,  was,  as  I read  it,  that  there  were  two  reasons  for  hold- 
ing that  the  battery  was  covered  by  the  words  of  clause  18,  fran- 
chises, tracks  and  rolling  stock,  and  other  personal  property  used 
in  and  about  the  working  of  the  railway,”  the  first  reason  being 
that  there  is  no  context  to  exclude  the  comprehensive  meaning 
given  to  the  word  tracks  ” by  clause  52,  and  that  clause  18,  there- 
fore, is  to  be  read  as  exempting,  under  the  name  of  tracks,”  the 
rails^  ties,  wires,  and  other  works  of  the  companies  used  in  connec- 
tion therewith,  and  thus  as  exempting  the  battery,  which  is  merely 
a link  in  the  chain  of  transmission  from  the  generators  to  the 
wires,”  and  is  part  of  the  works  ” of  the  company  used  in  connec- 
tion with  the  rails,  ties,  and  wires;  and  the  second  reason  being 
that,  independently  of  clause  52,  the  battery  fell  within  the  expres- 
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sion  of  clause  18^  other  personal  property  used  in  and  about  the 
working  of  the  railway;”  that  the  battery  was  personal  property 
to  begin  with;  that  it  was  placed  where  it  was  for  the  purpose  of 
being  used  in  connection  with  the  working  of  the  railway ; that  the 
case  was  not  one  of  vendor  and  purchaser  or  mortgagor  and  mort- 
gagee, or  even  landlord  and  tenant,  and  was  not  to  be  tested  by  the 
application  of  rules  applicable  to  such  cases;  that  the  ejusdem 

generis  doctrine  did  not  help  the  city,  for,  reading  the  words  of  

clause  18  in  relation  to  the  suhject-matter  with  which  the  clause  Eose,  J. 
deals,  viz.,  the  exemption  of  property  used  in  and  about  the  work- 
ing of  the  railway,  there  was  no  good  reason  why  the  concluding 
words,  used  in  and  about  the  working  of  the  railway,”  should  not 
govern  all  that  goes  before — franchises^  tracks,  rolling  stock,  per- 
sonal property — ; that  these  are  all  words  to  be  interpreted  in  a 
large  and  liberal  sense  as  relating  to  the  greater  agencies  for  work- 
ing the  railway. 

From  the  time  of  the  decision  of  the  storage  battery  case,  no 
further  attempt  was  made  to  assess  or  tax  the  company  in  respect 
of  any  of  its  apparatus  until  1921,  when  the  assessment  here  in 
question  was  made.  This  assessment,  or  so  much  of  it  as  is  in 
question,  may  be  described  compendiously  as  covering  the  company's 
plant  for  developing  electricity  by  water-power,  the  plant  for 
developing  electricity  by  steam,  the  transformers  (in  sub-stations, 
in  various  parts  of  the  city)  for  converting  alternating  current 
purchased  from  the  Ottawa  Electric  'Company  or  developed  by  the 
appellant  company's  steam  plant  into  direct  current  of  such  voltage 
as  is  used  in  operating  the  cars,  the  switchboards  in  the  power- 
houses, and  the  other  incidental  apparatus. 

TJntil  1906  or  later,  there  were  no  sub-stations  ” — the  current 
was  transformed  to  the  proper  voltage  at  the  power-house  and  was 
transmitted  directly  to  the  wires  on  which  the  trolleys  run — ^but, 
as  the  system  grew,  it  was  found  necessary  to  erect  sub-stations, 
which  should  receive  the  current  at  high  voltage  and  step  it  down 
to  the  voltage  at  which  it  had  to  be  supplied  to  the  cars,  which  volt- 
age is  lower  than  the  voltage  at  which  electricity  can  economically 
be  transmitted  for  considerable  distances. 

The  apparatus  need  not  be  described  in  detail.  Some  of  the 
pieces  are,  of  course,  very  heav}^,  and  for  their  proper  use  have  to  be 
so  affixed  to  the  buildings  in  which  they  are  contained  that  they 
will  not  creep  and  will  not  vibrate  excessively.  Thus,  in  the 
Nelson  street  sub-station,  there  is,  in  a brick  building,  a motor, 
driven  by  alternating  current,  which  drives  a generator  which  sends 
out  direct  current.  In  the  concrete  floor  of  the  building  are  bolts 
so  placed  that  the  projecting  ends  will  go  through  holes  in  the 
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App.  Dir.  stands  of  the  machines  and  receive  the  requisite  units.  This 

1922.  machine  weighs  some  40  tons.  It  was  originally  in  another  of  the 

company’s  buildings,  but  was  taken  apart  and  moved  to  and  set  up 
City  op  ifs  present  location.  In  the  water-power  plant  is  the  largest 
machine  of  all,  weighing  about  100  tons.  It  was  delivered  to  the 
Ottawa  company  in  four  separate  parts,  which  were  assembled  after  they 
rSxw1?Co.  brought  into  the  building,  and  this  was  before  the  roof 

had  been  put  on  the  building,  the  floor  of  which  is  lower  than  the 

Rose,  J.  ^g^g  g^g^  levelled, 

and  then  concrete  was  poured  around  it,  so  that  the  base  is  now  set 
solidly  in  concrete.  If  it  was  desired  to  take  this  machine  away,  it 
would  be  necessary  first  to  disassemble  it,  and  then  to  make  an 
opening  in  the  wall  or  roof  of  the  building.  Another  piece  of 
apparatus  which  is  of  very  considerable  size  is  the  turbine  — a 
number  of  water-wheels  on  a shaft  in  a flume  made  of  concrete. 
Wheels  break  occasionally  and  are  taken  off  and  replaced  by  new 
ones.  The  flume,  as  also  a dam,  a rack,  and  a tail-race,  is  appar- 
ently admitted  to  be  assessable  as  real  estate.  Others  of  the  things 
in  question  are  not  affixed  to  the  buildings,  or,  if  affixed,  are  affixed’ 
very  lightly — e.g.,  the  switchboards. 

A great  deal  of  what  Moss,  C.J.O.,  said  about  the  storage  battery 
may  be  said  about  each  one  of  the  articles  in  question  here:  eacE 
was  personal  property  at  the  time  when  the  company  acquired  it; 
each  was  acquired  and  placed  for  the  purpose  of  being  used  in 
connection  with  the  working  of  the  railway;  there  is  nothing  in  the 
nature  of  the  use  necessarily  to  change  the  original  character  of 
the  article ; there  is  nothing  to  indicate  that  it  was  within  the  con- 
templation of  the  company  that  to  employ  the  article  for  the  pur- 
pose for  which  it  is  employed  would  change  its  character.  (The 
judgment,  as  printed  in  10  O.W.E.  138,  141,  reads  within  the 
contemplation  of  the  defendants''  i.e.,  the  city,  but  (this  is,  no- 
doubt,  an  error,  the  word  defendants  having  been  printed  instead 
of  the  word  plaintiffs.)  It  is  also  true  of  each  piece  of  apparatus 
that  the  building  in  which  it  is  contained  was  erected  for  housinar 
it,  the  apparatus  being  the  principal  thing  and  the  building  the 
accessory,  so  that  the  case  as -to  each  is  exactly  the  reverse  of  the 
case  of,  e.g.,  a furnace  in  a dwelling  house ; the  furnace  is  installed 
for  the  purpose  of  making  the  house  more  comfortable,  whereas  the- 
company’s  buildings  were  erected  for  the  purpose  of  protecting, 
and  making  it  practicable  to  use,  the  apparatus ; and  the  apparatus, 
if  affixed  to  the  building,  is  so  affixed  for  its  more  convenient  use- 
as  apparatus.  Moreover,  any  given  piece  of  this  apparatus  may 
have  to  be  taken  out  for  repair  at  any  time,  or  may  have  to  be^ 
replaced  by  something  larger  or  more  modern;  and  some  of  the- 
articles  have  been  moved  from  one  station  to  another. 
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In  the  opinion  of  the  Ontario  Eailway  and  iMnnicipal  Board, 
there  are  three  respects  in  which  the  storage  battery  case  is  clearly 
distinguishable  from  the  present  case:  first,  the  storage  battery 
was  not  affixed  to  the  building  in  which  it  was  contained,  except,  to 
use  the  words  of  the  Chief  Justice  (10  O.W.E.  at  p.  141),  by  the 
application  of  a wire  to  a slot  and  the  turn  of  a thumb-screw;^^ 
secondly,  the  storage  battery,  unlike  some  of  the  apparatus  i^jtAmwA?C 

question  here,  was  not  used  in  the  generation  of  power ; and,  thirdly,  

the  definition  of  real  estate  to  be  found  in  the  Assessment  Act 
in  force  at  the  time  of  the  assessment  in  question,  E.S.O.  1914, 
ch.  195,  sec.  2{li)  (4),  differs  from  the  definition  contained  in  the 
Act  that  was  in  force  in  1907.  In  my  opinion,  however,  these  dis- 
tinctions between  the  two  cases  are  of  little  importance.  The  first 
of  them  will  be  discussed  later  on^  but  the  second  and  the  third  can 
be  dealt  with  very  shortly. 

In  more  than  one  place  in  his  judgment.  Moss,  C.J.O.,  did  men- 
tion the  fact  that  the  storage  battery  was  not  part  of  the  machinery 
engaged  in  producing  the  power,  but  was  part  of  the  apparatus 
used  for  applying  the  generated  power  to  the  working  of  the  rail- 
way, and  it  may  be  that  he  thought  that,  if  he  had  had  to  deal  with 
the  generators  that  are  in  question  here,  he  would  have  decided 
that  they  were  real  estate.  Why  there  should  be  this  distinction  is 
not  apparent  to  me.  I cannot  think  that^  a generator,  because  it  is 
a generator,  is  to  be  classed  as  real  estate,  while  a storage  battery, 
because  its  purpose  is  merely  to  enable  the  excess  of  current  devel- 
oped during  the  off-peak  hours  to  be  made  available  during  the  peak 
hours,  is  to  be  classed  as  a chattel;  nor  can  I think  that,  merely 
because  of  the  difference  in  their  functions,  the  switchboards  and 
the  step-down  transformers  in  question  in  this  case  fall  into  the 
one  category  and  the  dynamos,  turbines,  etc.,  into  the  other.  But 
it  is  not  material  to  ascertain  what  the  Oourt  of  Appeal  in  1907 
may  have  thought  about  the  things  which  are  in  question  here. 

Those  things  are  not  storage  batteries,  and  the  'Court  was  not 
called  upon  to  determine,  and  did  not  determine,  anything  about 
them.  What  it  did  determine  was  that  the  storage  battery  was  one 
of  the  things  in  respect  of  which  the  city  had  agreed  that  the  com- 
pany should  not  be  assessed,  and  the  importance  of  the  case  lies  in 
what  the  Court  had  to  decide,  and  did  decide,  as  matters  of  law 
leading  to  the  conclusion  that  the  contract,  upon  its  true  interpre- 
tation, bound  the  city  not  to  assess  the  company  in  respect  of  the 
storage  battery.  What  the  Court  appears  to  me  to  have  so  decided 
as  matter  of  law  will  be  stated  presently ; at  the  moment  all  that  I 
am  saying  is  that,  in  my  opinion,  the  second  of  the  distinctions 
between  the  two  cases  to  which  reference  has  been  made  is  not  of 
great  importance. 
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Then  as  to  the  change  in  the  legislation.  At  the  time  when  the 
contract  was  entered  into,  the  law  was  that  (failing  other  express 
provision)  all  municipal  taxes  should  be  levied  equally  upon  the 
whole  ratable  property,  real  and  personal,  in  the  municipality,  and 
not  upon  any  one  or  more  kinds  of  property  in  particular ; and  that 
all  property  should  be  liable  to  taxation,  subject  to  certain  exemp- 
tions: 55  Viet.  ch.  48,  secs.  6 and  7.  There  was  in  the  Act  an  inter- 
pretation clause,  sec.  2,  prescribing  the  construction  to  be  given  to 
certain  words  when  occurring  in  the  Act  or  its  schedules.  Per- 
sonal property  was  declared  to  include  goods,  chattels,  etc.,  and  ^ 

all  other  property  except  land  and  real  estate  and  real  property  as  j 

defined  in  the  Act ; and  real  estate  was  declared  to  include  all  ] 

buildings  or  other  things  erected  upon  or  affixed  to  the  land,  and  | 

all  machinery  or  other  things  so  fixed  to  any  building  as  to  form  in  j 

law  part  of  the  realty.”  Now  the  city  and  the  companies,  when  they  ! 

entered  into  the  contract  of  1893,  of  course  dealt  upon  the  footing  j 

that  the  companies,  failing  any  agreement,  could  be  taxed  in  respect  J 

of  all  their  property  in  the  municipality,  real  and  personal  ; and  \ 

it  may  be  that,  as  they  were  contracting  with  reference  to  the 
subject  of  assessment,  it  would  be  fair  to  assume  that,  when  they  i 

used  expressions  which  were  used  in  and  (for  the  purposes  of  the  i 

Act)  defined  by  the  Assessment  Act,  they  intended  these  expres-  | 

sions  to  have  their  statutory  meaning.  I am  by  no  means  sure  that  ; 

this  ought  to  be  assumed;  but,  even  if  it  is  assumed,  it  does  not  j 

help  very  much,  for  all  that  the  Act  says  is  that  real  estate  ” 
includes  buildings  and  all  machinery  and  other  things  so  fixed  to  i 
any  building  as  to  form  in  law  part  of  the  realty ; which,  as  far  as 
the  present  case  is  concerned,  is  merely  begging  the  question;  for, 
if  the  apparatus  under  discussion  is  so  fixed  to  the  buildings  as  to 
form  in  law  part  of  the  realty,  it  is  part  of  the  realty  without  any 
statute  declaring  it  to  be  so,  and  the  statute  does  not  say  under 
what  circumstances  a machine  becomes  in  law  part  of  the  realty 
upon  being  fixed  to  a building.  Therefore,  it  is  not  necessary  to 
consider  whether  the  interpretation  clause  of  the  Act  of  55  Viet,  is 
to  be  resorted  to  in  construing  the  contract. 

The  Act  that  was  in  force  at  the  time  of  the  storage  battery  case, 
R.S.O.  1897,  ch.  224,  was,  as  has  been  stated,  the  same,  as  regards 
the  portions  that  have  been  referred  to,  as  the  Act  of  55  Viet., 
and  Teetzel,  J.,  referred  to  it  in  his  judgment ; but  nothing  is  said 
about  either  Act  in  the  report  of  the  judgment  of  the  'Court  of 
Appeal,  so  that  that  case  does  not  help  in  deciding  whether  either 
the  Act  of  55  Viet,  or  the  present  statute  is  to  be  looked  at.  The 
Board,  however,  feel  clear  that  the  definition  of  real  property,  as  the 
expression  is  used  in  the  contract,  is  to  be  taken  from  the  present 
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Act_,  R.S.O.  1914,  ch.  195,  and  their  opinion  is  really  founded  upon 
that  definition. 

Speaking  generally,  the  scheme  of  the  present  Assessment  Act, 

R.S.O.  1914,  ch.  195,  is  that  taxes  shall  be  levied  upon  the  whole  of 
the  assessment  for  real  property,  income,  and  business  or  other 
assessment ; there  is  no  tax  upon  personal  property  as  such,  but  by 
sec.  2(/i)(4)  it  is  enacted  that  ^^in  this  Act  real  estate  shall 

include,  inter  alia,  all  structures,  machinery  and  fixtures,  erected  

or  placed  upon,  in,  over,  under,  or  affixed  to,  land  and  in  sec.  5, 
which  declares  all  real  property  and  all  income  to  be  liable  to 
taxation,  subject  to  certain  specified  exemptions,  there  are  words, 
quoted  by  the  Board,  which  perhaps  indicate  that  the  Legislature 
considered  that  apparatus  such  as  in  question  here  would  be  real 
estate  (for  the  purposes  of  the  Act)  by  reason  of  the  interpretation 
clause.  But  I cannot  understand  how  the  new  legislation  as  to  the 
meaning  that  shall  be  attributed  to  the  expression  real  estate,” 
where  it  appears  in  the  present  Assessment  Act,  has  any  bearing 
upon  the  construction  to  be  given  to  the  contract  of  1893.  I can 
appreciate  the  force  of  the  argument  that,  when  the  parties  used 
the  expression  in  1893,  they  used  it  in  the  sense  in  which  it  was 
used  in  the  Assessment  Act  of  1892,  with  which,  presumably,  they 
were  familiar;  but  I cannot  understand  how  they  can  be  taken  to 
have  agreed  that,  whenever  the  Legislature  changed  the  sense  in 
which  it  used  that  expression  in  the  Assessment  Act,  the  meaning 
of  the  contract  should  automatically  undergo  a similar  change. 
Therefore,  I think  that  the  storage  battery  case  is  not  to  be  distin- 
guished from  this  case  by  reason  of  the  change  in  the  statute-law. 

The  first  of  the  differences  mentioned  between  the  storage 
battery  case  and  this  case  is,  at  first  sight,  of  much  more  import- 
ance than  either  of  the  others.  The  storage  battery,  although  it  could 
not  have  been  removed  from  the  building  without  first  being  taken 
apart,  was  not  affixed  to  the  building,  except  in  the  sense  that  the 
wires  that  ran  to  and  from  it  were  attached  to  the  building;  and, 
naturally,  the  Court  laid  stress  upon  that  point.  In  this  case,  on  the 
contrary,  some  of  the  apparatus  is  quite  firmly  affixed.  Therefore, 
it  cannot  be  said,  and  no  one  has  suggested,  that  the  storage  battery 
case  is  conclusive.  Nevertheless,  that  case,  as  I understand  it,  does 
determine  in  favour  of  the  appellant  company  some  of  the  points 
to  which  much  attention  was  directed  upon  the  argument  of  this 
case.  Three  propositions  seem  to  be  necessary  parts  of  the  ratio  ’ 
decidendi:  the  first,  that  the  defining  clause,  52,  of  the  agreement 
is  applicable  to  the  word  track  ” where  it  is  used  in  clause  18 ; so 
that  clause  18  may  be  taken  to  read,  shall  grant  to  the  companies 
exemption  on  their  franchises,  tracks  (that  is  to  say,  the  rails,  ties, 
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wires  and  other  works  of  the  companies  used  in  connection  there- 
with), and  rolling  stock,  and  other  personal  property  used  in  and 
abont  the  working  of  the  railway;’^  the  second,  that  apparatus  in 
one  of  the  company's  buildings  may  be  personal  property  used  in 
and  about  the  working  of  the  railway  ’’  within  the  meaning  of 
clause  18,  notwithstanding  any  argument  based  upon  the  ejusdem 
generis  doctrine;  and  the  third — and  this  seems  to  me  to  be  the 
most  important — that  the  question  as  to  whether  any  given  piece  of 
apparatus  is  real  estate  within  the  meaning  of  the  contract  is 
not  to  be  tested  by  the  application  of  rules  applicable  to  such  cases 
as  those  of  vendor  and  vendee  or  mortgagor  and  mortgagee  or  even 
landlord  and  tenant.  These  three  propositions  must,  therefore,  be 
taken  to  be  established,  so  far  as  this  iCourt  is  concerned,  and  there 
is  no  need  for  me  to  express  my  personal  opinion  as  to  any  of  them. 
I do,  however,  presume  to  say  that  they  are  propositions  which  I 
should  have  ventured  to  lay  down  even  if  there  had  not  been  express 
authority  for  them. 

The  land  on  which  the  power-house  is  situate  is  said  to  be  land 
of  the  Crown,  held  by  the  company  under  long  and  renewable  leases, 
but  there  is  no  suggestion  that  the  buildings  are  the  property  of  the 
iCrown  or  that  the  Crown  has  any  such  interest  in  the  apparatus  as 
prevents  the  apparatus  from  being  described  as  the  property  of 
the  company.  On  the  contrary,  the  case  was  argued,  and,  like  the 
storage  battery  case,  ought  to  be  decided,  on  the  footing  of  the 
company’s  being  the  owner  of  the  land.  Regarding  all  the  land  then 
as  land  owned  by  the  company — as  I suppose  the  land  on  which  the 
sub-stations  are  erected  is  in  fact — it  seems  to  me  that,  once  you 
get  away  from  all  special  relationships  like  those  mentioned  in  the 
storage  battery  case  and  from  all  special  statutory  definitions  of  real 
estate,  the  case  is  comparatively  simple. 

The  maxim  quicquid  plantatur  solo  solo  cedit  is  not,  as  I under- 
stand it,  of  universal  application.  It  is  treated  by  Martin,  B.,  in 
Elliott  V.  Bishop  (1854),  10  Ex.  496,  507,  as  being  equivalent  to  a 
statement  that,  if  the  tenant  or  occupier  of  a house  or  land  annex 
anything  to  the  freehold,  neither  he  nor  his  representatives  can 
afterwards  take  it  away;  and  that  treatment  of  it  is  adopted  by 
Stirling,  L.J.,  in  In  re  De  Falhe,  [1901]  1 Ch.  523,  538.  It  seems 
to  have  its  application  where  one  affixes  a chattel  to  the  land  of 
another,  and,  even  where  it  applies,  it  is  not  absolute : in  many  cases 
the  intention  with  which  the  owner  of  the  chattel  fixes  it  to  the  land 
(or  to  the  building)  is  what  determines  whether,  as  between  him  and 
the  owner  of  the  land,  it  shall  continue  to  be  a chattel  or  shall  be- 
come part  of  the  realty.  Thus  in  In  re  De  Falhe,  [1901]  1 Oh.  523, 
and  suh  nom.  Leigh  v.  Taylor,  [1902]  A.C.  157,  the  tenant  for  life 
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affixed  the  tapestries  to  the  walls  for  the  purpose  of  ornament  and 
the  better  enjoyment  of  them  as  chattels,  and,  although  he  affixed 
them  as  firmly  as  he  would  have  done  if  his  purpose  had  been  to 
annex  them  permanently  to  the  freehold,  they  remained  his  goods, 
and  his  executor  was  entitled  to  them  as  against  the  remainderman. 

Stirling,  L.J.,  quoting  from  the  judgment  of  Blackburn,  J.^  in 
Holland  v.  Hodgson  (1872),  L.R.  7 C.P.  328,  334,  said  ^1901] 

1 'Ch.  at  p.  541)  that  the  question  what  constitutes  an  annexation  

sufficient  to  make  the  chattel  part  of  the  land  ^^must  depend  on 
the  circumstances  of  each  case,  and  mainly  on  two  circumstances, 
as  indicating  the  intention,  viz.,  the  degree  of  annexation  and  the 
object  of  the  annexation.’^  And  he  added : As  regards  the  object 

of  the  annexation  the  question  to  be  considered  is,  whether  the 
object  is  to  improve  the  freehold  to  which  the  annexation  is  made, 
or  whether  it  is  the  more  complete  and  better  enjoyment  of  the 
chattel  itself.”  And  in  Reynolds  v.  Ashhy  (&  Son,  [1904]  A.'C.  466, 
where  the  owner  of  machines,  which  he  supplied  to  the  lessee  of  a 
factory  upon  the  hire-purchase  system,  knew,  as  Lord  Lindley 
said  (p.  472),  the  purpose  for  which  the  machines  were  obtained 
and  fixed,  viz.,  to  complete  and  use  the  buildings  as  a factory,  he 
had,  as  against  a mortgagee  of  the  building,  who  took  possession  of 
the  building,  no  right  to  remove  the  machines. 

This  question  of  intention  has  also  been  held  to  be  the  dominant 
consideration,  as  between  the  tenant  for  life  and  the  remainderman, 
even  where  the  tenant  for  life  did  not  affix  the  chattels  himself, 
but  bought  them,  pursuant  to  the  terms  of  a lease,  from  a tenant  of 
his  on  the  expiration  of  the  tenancy:  In  re  Hulse,  [1905]  1 Ch. 

406.  In  this  case,  Buckley,  J.,  discussed  the  question  whether  the 
true  principle  is  that,  where  the  tenant  fixes  chattels  to  the  freehold 
with  the  right  to  remove  them  during  his  term,  the  right  is  an 
exception  which  enables  him  to  remove  part  of  the  freehold,  or  an 
exception  by  which  the  chattels  do  not  become  part  of  the  freehold, 
and  he  reached  the  conclusion  that  the  exception  is  an  exception 
to  the  maxim  quicquid  plantatur  solo  solo  cedit.  It  is  not  that  the 
law  allows  the  tenant  for  years  to  remove  part  of  the  freehold,  but 
that  the  chattels  have  not  become  part  of  the  freehold.  The  excep- 
tion makes  them  not  part  of  the  freehold.” 

Now  if,  even  when  you  affix  a chattel  to  the  land  of  some  one 
else,  of  which  you  happen  to  be  in  occupation,  the  maxim  does  not 
necessarily  apply  unless  your  intention,  as  gathered  from  the 
manner  and  purpose  of  the  attachment  and  from  the  other  circum- 
stances, was  to  improve  the  building  rather  than  to  enable  yourself 
conveniently  to  use  the  chattel  as  a chattel,  it  appears  to  me  that 
there  can  be  little  reason  for  saying  that,  merely  because  you  bring 


Div. 


1022. 


Hb 

City  of 
Ottawa 

AND 

Ottawa 


674 


ONTAEIO  LAW  BEPOETS. 


App.  Div. 
1922. 

Re 

City  of 
Ottawa 

AND 

Ottawa 
Electric 
Railway  Co. 

Rose,  J. 


[vOL. 


a machine  upon  your  own  land,  and  affix  it  to  such  an  extent  as  may 
be  requisite  to  enable  you  to  use  it  as  a machine,  even  if  you  have 
to  fix  it  very  securely,  you  are  to  be  deemed  to  have  made  it  part 
of  your  land.  I think  that  here,  also,  it  must  be  a case  of  intention . 
If  the  intention  is  to  improve  your  land,  or  your  house,  which  is 
part  of  it,  as  when  you  install  a central  heating  plant,  that  is  one 
thing;  but,  if  the  intention  is  to  put  the  machine  in  a place  where 
it  can  conveniently  be  used  as  a machine,  that  is  quite  another  thing. 
The  latter  case  is  what  we  have  here ; and,  in  the  absence  of  some 
authority  establishing  the  contrary,  it  is  my  opinion  that  the  pieces 
of  apparatus  in  question  have  continued  to  be  chattels. 

The  various  cases  as  to  the  assessments  of  the  Toronto  Railway 
‘Company  and  its  predecessors  and  of  the  Consumers’  Gas  Com- 
pany are  not  authorities  opposed  to  what  I have  stated  as  my 
opinion;  they  turned  upon  the  provisions  of  the  Assessment  Act. 
Neither  are  the  English  rating  cases.  This  appears  clearly  when 
the  judgments  in  Tyne  Boiler  Works  Co.  v.  Overseers  of  Long- 
bent  on  (1886),  18  Q.B.D.  81,  is  looked  at;  for  the  question  in 
those  cases  is  not  whether  the  machinery  and  plant  are  pare  of  the 
land,  but  whether,  even  though  such  machinery  and  plant  remain 
chattels  and  are  not  physically  attached  to  the  premises,  they  are  to 
be  taken  into  account  in  arriving  at  the  ratable  value  of  the  pre- 
mises because  they  are  there  for  the  purpose  of  making  the  premises 
fit  and  do  make  them  fit  for  the  particular  purpose  for  which  they 
are  used:  see  the  judgment  of  Lord  Lindley,  M.E.,  at  pp.  91,  92. 

Therefore,  I think  that  the  apparatus  is  not  within  the  excep- 
tion of  real  estate  ” in  the  concluding  sentences  of  clause  18  of  the 
agreement.  On  the  contrary,  it  is,  in  my  opinion,  personal  pro- 
perty used  in  and  about  the  working  of  the  railway  ” within  the 
meaning  of  the  exempting  part  of  the  clause,  taking  the  words  of 
the  clause  as  they  stand,  and  without  resorting  to  the  definition  of 
track  ” contained  in  clause  52.  And  when  you  give  this  enlarged 
meaning  to  the  word  “ track  ” in  clause  18 — as  the  judgment  in  the 
storage  battery  case  says  you  are  to  do — there  is  an  additional 
reason  why  the  company  cannot  be  assessed  in  respect  of  the 
apparatus ; for  the  apparatus  is  clearly  part  of  the  works  ” of  the 
company,  and  it  is  all  used  in  connection  with  the  rails,  ties,  and 
wires — indeed,  it  is  physically  connected  with  the  wires,  and  when 
the  cars  are  moving  there  is  an  electrical  connection  between  the 
wires  and  the  rails,  which  serve  instead  of  a second  wire  to  complete 
the  circuit — and  the  agreement  is  that  the  city  shall  grant  to  the 
company  exemption  on  the  rails,  ties,  wires,  and  other  works  of  the 
company  used  in  connection  therewith. 
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Further,  I am  inclined  to  think  (although  this  need  not  neces-  App.  Div. 
sarily  be  determined)  that,  by  speaking  of  franchises,  tracks  and  2922. 
rolling  stock,  and  other  personal  property,’’  the  parties  to  the 
agreement  have  indicated  that  the  tracks,”  that  is  the  rails,  ties,  qity  of 
wires,  and  other  works  of  the  companies  used  in  connection  there- 
with,”  shall,  for  the  purpose  of  the  agreement,  be  deemed  to  be  Ottawa 
‘‘personal  property.”  If  this  is  so,  then,  even  if  the  machinery 

so  fixed  to  the  buildings  that,  in  ordinary  circumstances,  it  would  

(to  use  the  words  of  the  Assessment  Act  of  1892)  “form  in  law 
part  of  the  realty,”  still  the  intention  must  govern,  and  it  must  be 
held  that  it  is  not  part  of  the  real  estate,  hut  is  “ personal  property 
used  in  and  about  the  working  of  the  railway,”  and,  as  such, 
exempt. 

In  connection  with  this  last  point,  it  ought  to  be  noted  that, 
as  regards  punctuation,  there  are  three  or  four  different  print- 
ings of  clause  18  of  the  agreement.  In  the  schedule  to  the 
Dominion  Act,  57  & 58  Viet.  ch.  86,  the  reading  is : “ franchises, 
tracks  and  rolling  stock  and  other  personal  property  used.  . . .” 

and  in  a compilation  which  iMr.  Proctor  handed  us  of  by-laws  and 
agreements  respecting  the  company  the  form  is  the  same.  In  the 
schedule  to  the  Ontario  Act,  57  Viet.  ch.  76,  there  is  a comma  after 
“rolling  stock,”  thus:  “franchises,  tracks  and  rolling  stock,  and 
other  personal  property  used  . . . ;”  while  in  10  O.W.E.  at 

p.  140  it  is:  “franchises,  tracks,  and  rolling  stock  and  other  per- 
sonal property  used  . . .”  We  have  not  seen  the  original  agree- 

ment, and  I have  thought  it  right  to  use  the  form  that  is  to  he  found 
in  the  Ontario  statute,  hut  I do  not  know  that  it  makes  any  differ- 
ence which  form  is  used.  If  there  is  any  real  difference,  the  form 
used  in  the  judgment  of  the  Court  of  Appeal,  as  printed  in  10 
O.W.E.,  is  rather  less  favourable  to  the  company  than  either  of  the 
forms  used  in  the  statutes  and  the  printed  compilation ; for  the  form 
used  in  the  Court  of  Appeal’s  judgment  (as  printed)  separates 
“ tracks  ” by  a comma  from  “ rolling  stock  and  other  personal  | 
property,”  and  yet  the  Court  thought  that  “ franchises  ” were  a / 
genus  for  “ other  personal  property,”  as  were  also  “ tracks  ” and  / 
“rolling  stock.”  ( 

For  these  reasons,  I am  of  opinion  that  the  appeal  ought  to  be 
allowed  and  the  order  of  the  County  Court  Judge  restored,  with 
costs  throughout. 

Appeal  allowed. 
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Bankruptcy  Act,  secs.  2(m),  12 — 
Bankruptcy  Rules  112,  111,  116. 

Re  Patricia  Appliance  Shops 
Limited^  215. 

See  Company,  2. 


BANKS  AND  BANKING. 

See  Bankruptcy,  12  — Bills 
AND  Notes — Guaranty. 
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BEACH. 

See  Land. 


BENEFICIARY. 

See  Insurance,  3. 


BEQUEST. 

See  Will. 


BILL  OF  LADING. 

See  Carriers,  2. 


BILLS  AND  NOTES. 

1.  Bill  of  Exchange — Accept- 
ance hy  Wife  of  Drawee,  without 
Authority,  Payable  at  Drawee’s 
Bank — Presentation  hy  Drawer’s 
Bank  — Payment  — Right  to 
Charge  against  Account  of 
Draivee  — Recourse  against 
Drawer  or  Drawer’s  Bank — Con- 
duct of  Drawee — Release — Estop- 
pel — Adoption  or  Ratification  of 
Wife’s  Act — Breach  of  Contract — 
Evidence — Right  of  Drawee  to 
Recover  from  his  own  Bank  — 
Remedy  of  one  Bank  against  the 
other  - — Bills  of  Exchange  Act, 
sec,  k^{a). 

Eccles  V.  Merchants  Bank 
OF  Canada,  138. 

2.  Lien-note  ” Given  for  Price 
of  Motor  Vehicle — Whether  Ne- 
gotiable Instrument  — Uncon- 
ditional Promise  ” — Bills  of  Ex- 
change Act,  sec.  176. 

Ee  Mitchell  and  Union 
Bank  of  Canada,  523. 

See  Bankruptcy,  2 — Limita- 
tion OF  Actions  — Municipal 
Corporations,  5. 


BILLS  OF  SALE. 

See  Bankruptcy,  4,  6 — Con- 
version— Insurance,  2. 


BOARD  OF  COMMERCE 
ACT. 

See  Injunction. 


BOARD  OF  GRAIN 
COMMISSIONERS. 

See  Grain. 


BOND. 

See  Guaranty. 


BOOK-DEBTS. 

See  Bankruptcy,  12. 


BREACH  OF  TRUST. 

See  Will,  4. 


BRITISH  NORTH  AMERICA 
ACT. 

See  Constitutional  Law  — 
Contract,  3. 


BUILDING  RESTRICTIONS. 

See  Vendor  and  Purchaser, 

2.  

BUILDINGS. 

Excavation  for  Foundation — Sub- 
sidence — Injury  to  Adjoining 
Buildings  — Party-wall  Agree- 
ments — Liability  of  Building 
Oiuners  and  Contractors — Negli- 
gence — Trespass  — Damages  — 
Remoteness. 

F.  W.  Jeffrey  and  Sons  Limi- 
ted V.  Copeland  Flour  Mills 
Limited,  Finlayson  v.  Cope- 
land Flour  Mills  Limited, 
617. 

See  Assessment  and  Taxes, 
1,  3 — Contract,  5. 
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BULK  SALES  ACT. 

See  Bankeuptcy^  5 — Sale  of 
Goods,  1. 


BUSINESS  ASSESSMENT. 

See  Assessment  and  Taxes, 

3. 


BY-LAWS. 

See  Highway  • — Municipal 
CoEPOEATiON  — Eail;ay,  2 — 
Yendoe  and  Puechasee,  1. 


CANADIAN  WHEAT 
BOARD. 

* See  Constitutional  Law^  1. 


CARRIERS. 

1.  Liability  for  Goods  Stolen 
after  Arrival  at  Destination  — 
Notice  to  or  Knmvledge  of  Con- 
signees of  Arrival  — Reasonahle 
Time  for  Taking  Delivery  — 
Lapse  of,  before  Theft — Construc- 
tion of  Provision  in  Receipt  for 
Goods  Given  by  Carriers. 

Dyament  and  Pzadkawol- 
SKi  V.  Canadian  Expeess  Co., 
114. 

2,  Loss  of  Goods — Damages — 
Bill  of  Lading  — Cost  Price  — 
Market  Value. 

Thompson  y.  Canadian  Pa- 
cific Railway  Co.,  306. 

See  Railway. 


CASES. 

Adler  v.  Benjamin  (1885),  1 
Times  L.R.  308,  followed.  Beaty 
& Co.  V.  McCaethy,  203. 

Agar  v.  Athenaeum  Life-As- 
surance Society  (1858),  3 C.B. 
ISr.iS.  725,  followed.  Wateeous 


[vOL. 

CASES — {Continued,) 
Engine  Co.  y.  Town  of  Cap- 
EEOL,  247. 

Agra  Bank  Limited  y.  Barry 
(1874),  L.R.  7 H.L.  135,  referred 
to.  Smith  y.  Thoenton,  492. 

Alleyn  Y.  Barthe,  [L922]  1’ 
A.C.  215,  referred  to.  McLeod 
Y.  City  of  IYindsoe,  562. 

Allsop,  In  re,  [1914]  1 Ch.  1, 
followed.  Hendeeson  y.  Hend- 
eeson,  440. 

Attorney-General  y.  Antrobus,. 
[1905]  2 Ch.  188,  referred  to. 
Batt  y.  Village  of  Beayeeton, 
159. 

Attorney-General  Y.  Great 
No7'the7'n  Railway  Co.  (1860),  1 
Dr.  & Sm.  154,  distinguished. 
Attoeney-Geneeal  foe  ’ On- 
TAEio  Y.  Canadian  Wholesale 
Geocees  Association,  536. 

Attorney-General  Y .N eivcastle- 
upon-Tyne  Corporation,  [1897] 
2 Q.B.  384,  specially  referred  to. 
Ceombie  y.  The  King,  72. 

Badenach  V.  Inglis  (1913),  29 
O.L.R.  165,  followed.  Laeocque 
Y.  Landey,  479. 

B allay'd  y.  Money  (1920),  47 
O.L.R.  132,  followed.  Maean- 
Gos  Y.  Haeold,  395. 

Bank  of  Toronto  Y.  Lambe 
(1887),  12  App.  Cas,  575,  fol- 
lowed. McLeod  y.  City  of  Wind- 
SOE,  562. 

Bannister  y.  Thompson  (1913- 
14),  29  O.L.R.  562,  32  O.L.R. 
34,  followed.  Maeangos  y. 
Haeold,  395. 

Barry  y.  Van  den  Hurh,  [1920] 

2 K.B.  709,  followed.  Re  Mc- 
Kay, 466. 

Barned’s  Banking  Co.  Limited^ 
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V.  Reynolds  (1875),  36  U.C.E. 
256,  followed.  Hutton  v.  Dent, 
378. 

Bateman  v.  Mid-Wales  Railway 
Co.  (1866),  L.E.  1 C.P.  499,  re- 
ferred to.  Waterous  Engine 
Co.  V.  Town  of  Capeeol,  247. 

Bearn,  The,  [1906]  P.  48,  fol- 
lowed. Great  Lakes  Steam- 
ship Co.  V.  Maple  Leaf  Mill- 
ing Co.  Limited,  222. 

Bewicke  v.  Graham  (1881),  7 
Q.B.D.  400,  distinguished.  Hen- 
derson V.  Mercantile  Trust 
Co.,  198. 

Blair  Open  Hearth  Furnace  Co. 
Limited,  In  re,  [1914]  1 Ch.  390, 
followed.  Premier  Trust  Co.  v. 
Eaymond,  533. 

Board  of  Commerce  Act,  1919, 
and  Combines  and  Fair  Prices 
Act,  1919,  Re,  [1922]  1 A.C.  191, 
followed.  Attorney- General 

FOR  Ontario  v.  Canadian 
Wholesale  Grocers  Associa- 
tion, 536.  Eeferred  to.  Quin- 
tal AND  Lynch  Limited  v.  God- 
erich Elevator  and  Transit 
Co.  Limited,  153. 

Bonanza  Creek  Gold  Mining 
Co.  V.  The  King,  [1916]  1 A.C. 
566,  referred  to.  Waterous 
Engine  Co.  v.  Town  of  Cap- 
REOL,  247. 

Book  V.  Book  (1901),  1 O.L.E. 
86,  referred  to.  Ee  Ogilvie  and 
Sons  of  Scotland  Benevolent 
Association,  136. 

Bourne  v.  Gatlijfe  (1841),  3 
Man.  & G.  643,  followed.  Dya- 

MENT  AND  PzADKAWOLSKI  V. 

Canadian  Express  Co.,  114. 
Bourton  v.  Beauchamp^  [1920] 
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A.C.  1001,  followed.  Hill  v. 
Grand  Trunk  Eailway  Co.,  508. 

Bradley  v.  Bailey  Tohacco  Co. 
and  Jasperson  (1922),  62  D.L.E. 
297,  referred  to.  Bradley  v. 
Bailey  and  Jasperson,  435. 

Brenner  s Trustee  v.  Brenner 
(1922),  52  O.L.E.  374,  followed! 
Thorne  v.  Canadian  Steering 
Wheel  Co.,  460. 

British  Columhm  Electric  Rail- 
way Co.  Limited  v.  Loach,  [1916] 
1 A.C.  719,  explained.  Morris 
V.  Hamilton  Eadial  Electric 
Eailway  Co.,  120. 

British  Wagon  Co.  v.  Gray,. 
[1896]  1 Q.B.  35,  folloAved. 

Ontario  Power  Co.  of  Niagara 
Falls  v.  Niagara  Lockport  and 
Ontario  Power  Co.,  168. 

Bryant,  In  re,  [1895]  1 Q.B. 
420,  referred  to.  Ee  Einder  and 
Bloem,  219. 

Buccleuch,  Duke  of,  v.  Metro- 
politan Board  of  Works  (1872), 
L.E.  5 H.L.  418,  followed.  Ee 
City  of  Peterborough  and 
Peterborough  Electric  Light 
AND  Power  Co.,  9. 

Burland  v.  The  King,  [1922] 
1 A.C.  215,  referred  to.  McLeod 
V.  City  of  Windsor,  562. 

Butterworth  v.  Butterworth, 
[1920]  P.  126,  approved  and  ap- 
plied. Marangos  V.  Harold,  395. 

Caldwell  and  Town  of  Galt,  Re 
(1899),  30  O.E.  378,  distin- 
guished. Ee  Birge  and  City  of 
Hamilton,  63. 

Carrick  v.  Smith  (1874),  35 
IJ.C.E.  348,  referred  to.  Ee  Wood 
AND  Eosenthal,  502. 

CartmelTs  Case  (1874),  L.E.  9> 


686 


ONTARIO  LAW  REPORTS. 


CASES — {Continued.) 

Ch.  691,  696,  applied.  Eoley  v. 
Commercial  Cars  Limited^  174. 

C e cilia  n Co.  Limited,  Re 
(1922),  51  O.L.R.  649,  distin- 
guished. Fitzgerald  v.  McMor- 
Row,  383. 

Clarkson  and  Campbellford 
Lake  Ontario  and  Western  Rail- 
way Co.,  Re  (1916),  35  O.L.R. 
345,  followed.  Re  City  of  Peter- 
borough AND  Peterborough 
Electric  Light  and  Power  Co., 
9. 

Cleland  v.  Berherick  (1915- 
16),  34  O.L.R.  636,  36  O.L.R. 
357,  followed.  Bremner  v. 
Bleakley,  124. 

Clergue  v.  Humphrey  (1900), 
31  Can.  S.C.R.  66,  followed.  Hut- 
ton V.  Dent,  378. 

Cocks  V.  Masterman  (1829), 
9 B.  & C.  902,  applied.  Eccles 
V.  Merchants  Bank  of  Canada, 
138. 

Commercial  National  Bank  of 
Chicago  v.  Corcoran  (1884),  6 
O.R.  527,  approved  and  followed. 
Prete  V.  Lauzon  and  Fensom, 
334. 

Conmee  v.  Canadian  Pacific 
Railway  Co.  (1886),  12  A.R.  744, 
followed.  Wise  v.  Canadian 
Bank  of  Commerce,  342. 

Cooke  V.  Midland  Great  West- 
ern Railway  of  Ireland,  [1909] 
A.C.  229,  distinguished.  Scott 
V.  Philp,  513. 

Cooper,  Ex  p.,  In  re  Zucco 
(1875),  L.R.  10  Ch.  510,  dis- 
tinguished. Re  Longmore,  570. 

Cotton  V.  The  King,  [1914] 
A.C.  176,  referred  to.  McLeod 
V.  City  of  Windsor,  562. 
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Cowie  V.  Muirden,  [1893]  A.C. 
674,  followed.  Thorne  v.  Can- 
adian Steering  Wheel  Co.,  460,. 

Cromhie  v.  The  King  (1922), 
51  O.L.R.  512,  overruled.  Crom- 
BiE  y.  The  King,  72. 

Croteau  and  Clark  Co.  Limited, 
Re  (1920),  48  O.L.R.  359,  1 Can. 
Bkcy.  R.  364,  followed.  Re  Lip- 
son,  352. 

H Andrea,  Re  (1916),  37  O.L. 
R.  30,  specially  referred  to.  Re 
Steacy,  579. 

Danford  v.  Hanford  (1883),  8 
A.R.  518,  521,  followed.  Fitz- 
gerald y.  McMorrow,  383. 

Danforth  Heights  Limited  y. 
McDermid  Brothers  (1921),  21 
O.M^.N.  49,  affirmed.  Danforth 
Heights  Limited  y.  McDermid 
Brothers,  412. 

Davison,  Re  (1922),  52  O.L.R. 
244,  followed.  Re  Longmore, 
570. 

Deere  {John)  Plow  Co.  Lim- 
ited y.  Wharton,  [1915]  A.C.  300, 
referred  to.  Waterous  Engine 
Co.  y.  Town  of  Capreol,  247. 

Deggs  y.  Midland  Railway  Co. 
(1857),  1 H.  & N.  773,  followed. 
Hill  y.  Grand  Trunk  Railway 
Co.,  508. 

Di  Ferdinando  y.  Simon, 
[1920]  3 K.B.  409,  followed.  Re 
McKay,  466. 

Dominion  Bank  y.  Wiggins 
(1894),  21  A.R.  275,  followed. 
Re  Mitchell  and  Union  Bank 
OF  Canada,  523. 

Doremus  y.  Kennedy  (1851),  2 
Gr.  657,  referred  to.  Beaty  & 
Co.  y.  McCarthy,  203. 

East  Molesey  Local  Board  y. 
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Lambeth  Waterworks  Co.,  [1892] 
3 Ch.  289,  299,  300,  folloAved'. 
Brenner's  Trustee  v.  Brenner^ 
374. 

Eastwood  V.  Aslitou;  [1915] 
A.O.  900,  distinguished.  Wood- 
row  V.  Connor,  631. 

Edinburgh  Street  Tramivays 
Co.  Lord  Provost  etc.  of  Edin- 
burgh, [1894]  A.C.  456,  referred 
to.  Ee  City  of  Peterborough 
AND  Peterborough  Electric 
Light  and  Power  Co.,  9. 

Edwards  v.  Black  more  (1918), 
42  O.L.E.  105,  referred  to.  Wat- 
EROus  Engine  Co.  v.  Town  of 
Capreol,  247. 

Electrical  Development  Co.  of 
Ontario  v.  Attoimey- General  for 
Ontario,  [1919]  A.C.  687,  fol- 
lowed. Smith  v.  Attorney- 
General  FOR  Ontario,  469. 

Fayne  v.  Langley  (1899),  31 
O.E.  254,  followed.  Ee  Eastern 
Ontario  Milk  Products  Lim- 
ITED,  67. 

Finlay  son  v.  Copeland  Flour 
Mills  Limited  (1921),  20  O.W.N. 
430,  affirmed.  Finlayson  v. 
Copeland  Flour  Mills  Limited, 
617. 

Fitzgerald  v.  Molsons  Bank 
(1898),  29  O.E.  105,  distinguish- 
ed. Waterous  Engine  Co.  v 
Town  of  Capreol,  247. 

Flynn  v.  Capital  Trust  Cor- 
poration (1921),  51  O.L.E.  424, 
varied.  Flynn  v.  Capital 
Trust  Corporation,  331. 

Forster  Y.  Forster  (1909-10),  1 
O.W.N.  92,  419,  14  O.W.E.  796, 
followed.  Bird  v.  Bird,  1. 
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Games,  Ex  p.  (1879),  12  Ch. 
D.  314,  distinguished.  Ee  Davi- 
son, 244. 

Gillen  v.  Hayes  (1873),  33  U. 
C.E.  516,  followed.  Woodrow 
V.  Connor,  631. 

Goodfriend  v.  Goodfriend 
(1912),  3 O.W.N.  784,  1 D.L.E. 
368,  followed.  Bird  v.  Bird,  1. 

Grand  Trunk  Railway  Co.  of 
Canada  v.  Barnett^  [1911]  A.C. 
361,  followed.  Hill  v.  Grand 
Trunk  Eailway  Co.,  508. 

Great  West  Saddlery  Co.  v. 
The  King,  [1921]  A.C.  91,  re- 
ferred to.  Waterous  Engine  Co. 
V.  Town  of  Capreol,  247. 

Hamilton  jGas  Co.  Limited  v. 
Hamilton  Corporation,  [1910] 
A.C.  300,  referred  to.  Ee  City 
OF  Peterborough  and  Peter- 
borough Electric  Light  and 
Power  Co.,  9. 

Harrington  v.  Spring  Creek 
Cheese  Manufacturing  Co. 
(1904),  7 O.L.E.  319,  referred 
to.  Smith  v Thornton,  492. 

Higgins  v.  Dawson,  [1902] 
A.C.  1,  followed.  Ee  Warren, 
127. 

Hinton  Avenue  Ottawa,  Re 
(1920),  47  O.L.E.  556,  referred 
to.  City  of  Windsor  v.  Canad- 
ian Pacific  Eailway  Co.,  83. 

Hirshma/n  v.  Beal  (1916),  38 
O.L.E.  40,  referred  to.  Le  Bar 
V.  Barber  and  Clarke,  299. 

Ho  ole  Urban  District  Council 
V.  Fidelity  and  Deposit  Co.  of 
Maryland,  [1916]  1 K.B.  25,  ap- 
proved and  applied.  Kelly  y. 
Canadian  Bank  of  Commerce, 
456. 
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Hooton  Cocoa  Co.  v.  Willards 
Chocolates  Limited  (1922),  21 
O.W.N.  358,  followed.  Re  Mc- 
Kay, 466. 

Hutchins  v.  Maunder  (1920), 
37  Times  L.R.  72,  commented  on. 
Slattery  v.  Haley,  95. 

Ilford  Park  Estates  Limited  v. 
Jacobs,  [1903]  2 Ch.  522,  re- 
ferred to.  Re  James  and  Cutts, 
453. 

Israel  v.  Leith  (1890),  20  O.R. 
361,  referred  to.  Myers  v.  John- 
ston, 658. 

Jackson  v.  Scott  (1901),  1 
O.L.R.  488,  followed.  Hutton  v. 
Dent,  378. 

Jamieson  v.  McCollum  (1859), 
18  U.C.R.  445,  followed.  Wood- 
row  V.  Connor,  631. 

Japliet  V.  Luerman  (1904), 
Ann.  Prac.,  1921,  p.  78,  distin- 
guished. Beaty  & Co.  v.  Mc- 
Carthy, 203. 

Jarvis  v.  City  of  Toronto 
(1894),  21  A.R.  395,  referred  to. 
Myers  v.  Johnston,  658. 

Jeffery  v.  Copeland  Flour  Mills 
Limited  (1921),  20  O.AY.N.  430, 
affirmed.  F.  W.  Jeffrey  and 
Sons  Limited  v.  Copeland 
Flour  Mills  Limited,  617. 

Jubilee  Cotton  Mills  Limited, 
In  re,  [1922]  1 Ch.  100,  followed. 
Premier  Trust  Co.  v.  Raymond, 
533. 

Keighley  Maxsted  & Co.  v.  Dur- 
ant, [1901]  A.C.  240,  followed. 
Peterson  v.  Dominion  Tobacco 
Co.,  598. 

Kilmer  v.  British  Columbia  ' 
Orchard  Lands  Limited,  [1913] 
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A.C.  319,  explained.  Clemmer 
V.  Panton,  211. 

Kimber  v.  Admans,  [1900]  1 
Ch.  412,  referred  to.  Re  James 
AND  Cutts,  453. 

, Kingston,  City  of,  v.  Kingston 
etc.  Railway  Co.  (1897-8),  28 
O.R.  399,  25  A.R.  462,  followed. 
Atlas  Underwear  Co.  v.  Com- 
missioner OF  Patents,  190. 

Larocque  v.  Landry  (1921),  50 
O.L.R.  614,  affirmed.  Larocque 
V.  Landry,  479. 

Leeds  and  Hanley  Theatres  of 
Varieties  Limited,  In  re,  [1902] 
2 Ch.  809,  referred  to.  Rumford 
V.  Hinton,  47. 

London  County  Council  and 
London  Street  Tramways  Co.,  In 
re,  [1894]  2 Q.B.  189,  referred 
to.  Re  City  of  Peterborough 
AND  Peterborough  Electric 
Light  and  Power  Co.,  9. 

Alacdonald  v.  Balfour  (1893), 
20  A.R.  404,  followed.  Thorne  v. 
Canadian  Steering  Wheel  Co., 
460. 

McDowall  V.  Great  Western 
Railway  Co.,  [1903]  2 K.B.  331, 
specially  referred  to.  Scott  v. 
Philp,  513. 

Mcllmurray  and  Jenkins,  Re 
(1895),  22  A.R.  398,  referred  to. 
City  of  Windsor  v.  Canadian 
Pacific  Railway  Co.,  83. 

Mackay,  In  re,  [1911]  1 Ch. 
300,  followed.  Henderson  v. 
Henderson,  440. 

Mackay  v.  City  of  Toronto 
(1918),  43  O.L.R.  17,  [1920]  2 
A.C.  208,  followed.  Waterous 
Engine  Co.  v.  Town  of  Capreol, 
247. 
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McMaster  Estate  Assessment, 
In  re  (1901),  2 O.L.R.  474,  fol- 
lowed. McLeod  v.  City  • of 
Windsor,  562. 

McPherson  Y.  Gedge  (1883),  4 
O.R.  246,  distinguished.  Good- 
year Tire  and  Eubber  Co.  of 
Canada  Limited  y.  Wooden,  5. 

Mathieson,  In  re  (1918),  87 
L.J.N.S.  Ch.  445,  specially  refer- 
red to.  Ee  Steaca",  579. 

Mathieson  v.  Napier  (1918), 
119  L.T.E.  18,  specially  referred 
to.  Ee  Steacy,  579. 

Matj  V.  Logie  (1896-7),  23 
A.E.  785,  27  Can.  S.C.E.  443, 
followed.  Ee  Brow^n,  103. 

Meldrum  v.  Allison  (1916), 
10  O.W.N.  148,  distinguished. 
Beaty  & Co.  v.  McCarthy,  203. 

Mercantile  Trust  Co.  of  Can- 
ada Limited  Y.  Campbell  (1918), 
43  O.L.E.  57,  distinguished.  Ee 
Mahaffey,  369. 

Mogul  Steamship  Co.  v.  Mc- 
Gregor Gow  & Co.,  [1892]  A.C. 
25,  39,  followed.  Attorney-Gen- 
eral FOR  Ontario  v.  Canadian 
Wholesale  Grocers  Associa- 
TON,  536. 

Alolsons  BanlcY.  Cooper  (1898), 
26  A.E.  571,  applied.  Kelly  v. 
Canadian  Bank  of  Commerce, 
456. 

Montreal  Cotton  and  Wool 
Waste  Co.  v.  Canada  Steamship 
Lines  (1920),  60  Can.  S.C.E.  442, 
applied.  Thompson  v.  Canad- 
ian Pacific  Eailway  Co.,  306. 

Moorcoclc,  The  (1889),  14  P.D. 
64,  follov/ed.  Great  Lakes 
Steamship  Co.  y.  Maple  Leaf 
iI\riLLiNG  Co.  Limited,  222. 


CASES — {Continued. ) 

Natal  Land  and  Colonization 
Co.  Y.  Pauline  Colliery  Syndicate, 
[1904]  A.C.  120,  followed.  Eep- 
ETTi  Limited  y.  Oliyer-Lee  Lim- 
ited, 315. 

Neston  Colliery  Co.  Y.  London 
a,nd  North  Western  Railway  Co. 
(1883),  4 Ey.  & Canal  Cas.  257, 
266,  followed.  Dyament  and 

PZADKAWOLSKI  Y.  CANADIAN  EX- 
PRESS Co.,  114. 

Northumberland  Avenue  Hotel 
Co.,  In  re  (1886),  33  Ch.  D.  16, 
followed.  Eepetti  Limited  y. 
Oliyer-Lee  Limited,  315. 

O' Hearn  y.  Yorkshire  Insur- 
ance Co.  (1921),  50  O.L.E.  377, 
51  O.L.E.  130,  distinguished. 
SowARDS  Y.  London  Guarantee 
AND  Accident  Co.,  39. 

Ontario  Poiuer  Co.  of  Niagara 
Falls  Y.  Niagara  Lo deport  and 
Ontario  Poiuer  Co.  (1922),  21 
O.W.N.  349,  affirmed.  Ontario 
Power  Co.  of  Niagara  Falls 
Y.  Niagara  Lockport  and  On- 
tario Power  Co.,  168. 

Ottawa,  City  of,  and  Ottawa 
Electric  Railway  Co.,  Re  (1922), 
22  O.W.N.  48,  reversed.  Ee  City 
OF  Ottawa  and  Ottawa  Elec- 
tric Eaily^ay  Co.,  664. 

Ottawa,  City  of,  and  Toronto 
General  Trusts  Corporation,  Re 
(1922),  21  O.W.N.  458,  reversed. 
Ee  Blackburn  and  City  of  Ot- 
tawa, 183. 

Ottawa  Electric  Railway  Co.  y. 
City  of  Ottawa  (1906-7),  7 

O.W.E.  481,  10  O.W.E.  138,  con- 
sidered. Ee  City  of  Ottawa  and 
Ottawui  Electric  Eailw^ay  Co., 
664. 
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CASES — {Continued,) 
Parker  v.  Taswell  (1858),  2 
DeG.  & J.  559,  followed.  Pain’ 
V.  Dixon,  347. 

Parkin  Elevator  Co.  Limited, 
Be,  DunsmooPs  Claim  (1916), 
37  O.L.E.  277,  289,  followed.  Ee 
Eastern  Ontario  Milk  Pro- 
ducts Limited,  67. 

Peruvian  Railways  Co.,  In  re 
(1867),  L.E.  2 Ch.  617,  referred 
to.  Waterous  Engine  Co.  y. 
Town  of  Capreol,  247. 

Peterson  y.  Dominion  Tobacco 
Co.  (1921),  19  O.W.N.  463,  af- 
firmed. Peterson  y.  Dominion 
Tobacco  Co.,  598. 

Pitts  y.  La  Fontaine  (1880),  6 
App.  Cas.  482^  followed.  Thorne 
y.  Canadian  Steering  Wheel 
Co.,  460. 

Pleet  y.  Canadian  Northern 
Quebec  Railway  Co.  (1921),  50 

O. L.E.  223,  explained.  Dyament 
AND  PzADKAWOLSKI  y.  CANADIAN 

Express  Co.,  114. 

Polemis  arid  Furness  Withy  & 
Co.  Limited,  In  re,  [1921]  3 K.B. 
560,  applied.  F.  W.  Jeffrey  and 
Sons  Limited  y.  Copeland 
Flour  Mills  Limited,  617. 
Pommerania,  The  (1879),  4 

P. D.  195,  referred  to.  Beaty  & 
Co.  y.  McCarthy,  203. 

Recher  & Co.  y.  North  British 
and  Mercantile  Insurance  Co., 
[1915]  3 K.B.  277,  followed.  Ee 
City  of  Peterborough  and 
Peterborough  Electric  Light 
AND  Power  Co.,  9. 

Reith  y.  Seymour  (1828),  4 
Euss.  263,  followed.  Henderson 
y.  Henderson,  440. 


[yoL. 

CASES — (Continued.) 

Rex  y.  Bank  of  Montreal 
(1906),  11  O.L.E.  595,  601,  re- 
feiy^ed  to.  Eccles  y.  Merchants 
Bank  of  Canada,  138. 

Rex  y.  Brennan  (1902),  2 Can. 
Criin.  Cas.  29,  considered.  Eex 
y.  George,  Eex  y.  Maranoff, 
319. 

Rex  V.  Hartfeil  (1920),  35 
Can.  Crim.  Cas.  110,  considered. 
Eex  y.  George,  Eex  y.  Maran- 
off, 319. 

Rex  y.  Hendrie  (1905),  11 
O.L.E.  202,  referred  to.  Eex  y. 
George,  Eex  y.  Maranoff,  319. 

Rex  y.  Larivee  (1918),  56  Can. 
S.C.E.  376,  followed.  Ee  Tor- 
rance AND  PROyiNCE  OF  ON- 
TARIO, 325. 

Rex  y.  Lovitt,  [1921]  A.C.  212, 
222,  followed.  McLeod  y.  City 
OF  Windsor,  562. 

Rex  y.  Schmolke  (1919),  31 
Can.  Crim.  Cas.  395,  33  Can. 
Crim.  Cas.  371,  considered.  Eex 
y.  George,  Eex  y.  Maranoff, 
319. 

Richardson  y.  Canadian  Pacific 
Railway  Co.  (1890),  19  O.E. 
369,  followed.  Dyament  and 
PzADKAWOLSKI  Y.  CANADIAN  EX- 
PRESS Co.,  114. 

Rimmer  y.  Hannon  (1921), 
60  D.L.E.  637,  referred  to.  Ee 
Judges  Act,  105. 

Rippinghall  y.  Lloyd  (1833),  5 
B.  & Ad.  742,  followed.  On- 
tario Power  Co.  of  Kiagara 
Falls  y.  Niagara  Lockport  and 
Ontario  Power  Co.,  168. 

Ritz  and  Village  of  New  Ham- 
burg, Re  (1902),  4 O.L.E.  639, 
distinguished.  Goodyear  Tire 
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CASES — (Continued.) 

AND  Eubber  Co.  op  Canada  Lim- 
ited V.  Wooden^  5. 

Rose  V.  Peterhin  (1885),  13 
Can.  S.C.E.  677,  referred  to. 
Smith  v.  Thornton,  492. 

Rosling  £ Flynn  Limited  v. 
Law  Guarantee  and  Trust  Co. 
(1903),  47  Sol.  J.  255,  appKed. 
Brenner's  Trustee  v.  Brenner, 
374. 

Ross  V.  Hunter  (1882),  7 Can. 
S.C.E.  289,  referred  to.  Smith 
V.  Thornton,  492. 

Ross  V.  Robertson  (1904),  7 
O.L.E.  464,  followed.  Howe  v. 
Kaministiqua  Pulp  and  Paper 
Co.,  43. 

Ruoff  V.  Long  & Co.,  [1916]  1 
K.B.  148,  specially  referred  to. 
Scott  v Philp,  513. 

8t.  Clair  v.  Stair  (1913),  4 
O.W.N.  1437,  1580,  5 O.W.N. 
269,  explained.  Henderson  v. 
Mercantile  Trust  Co.,  198. 

Sanford,  In  re,  [1901]  1 Ch. 
939,  followed.  Henderson  v. 
Henderson,  440. 

Schwartz  v.  Williams  (1915), 
35  O.L.E.  33,  corrected.  Clem- 
mer  V.  Panton,  211. 

Sharp  V.  Potvell  (1872),  L.E. 
7 C.P.  253,  discussed.  P.  W. 
Jeffrey  and  Sons  Limited  v. 
Copeland  Flour  Mills  Limited, 
617. 

Sherlock  v.  Grand  Trunk  Rail- 
way  Co.  (1921),  62  Can.  S.C.E. 
328,  followed.  Hill  v.  Grand 
Trunk  Eailway  Co.,  508. 

Simpson  v.  Attorney -General, 
[1904]  A.C.  476,  493,  494,  re- 
ferred to.  Batt  V.  Village  of 
Beaverton,  159. 

45 — 52  O.L.E. 


CASES — (Continued.) 

Skegg,  Re  (1890),  63  L.T.E. 
90,  referred  to.  Ee  Einder  and 
Bloem,  219. 

Smith  V.  Mason  (1901),  1 

O.L.E.  594,  followed.  Hender- 
son v.  Henderson,  440. 

Snarr  v.  Smith  (1880),  45 
IJ.C.E.  156,  followed.  Fitzger- 
ald V.  McMorrow,  383.' 

South  Wales  Miners'  Federa- 
tion v.  Glamorgan  Coal  Co., 
[1905]  A.C.  239,  followed.  Pet- 
erson V.  Dominion  Tobacco  Co., 
598. 

Spencer  v.  Hemmerde,  [1922] 
2 A.C.  507,  specially  referred  to. 
Eoyal  Bank  of  Canada  v. 
Anderson,  549. 

Springhead  Spinning  Co.  v. 
Riley  (1868),  L.E.  6 Eq.  551,  dis- 
tinguished. Attorney- General 
FOR  Ontario  v.  Canadian 
Wholesale  Grocers  Associa- 
tion, 536. 

Sterne  Y.  Beck  (1863),  1 DeG. 
J.  & S.  595,  followed.  Clemmer 
v.  Panton,  211. 

■ Stevens  and  Mitchell,  Re 
(1922),  21  O.W.X.  331,  reversed. 
Ee  Mitchell  and  Union  Bank 
OF  Canada,  523. 

Stevenson  v.  Foster  Tobacco 
Co.  (1921),  19  O.W.X.  463,  af- 
firmed. Stevenson  v.  Foster 
Tobacco  Co.,  598. 

Stockton  and  Middlesbrough 
Water  Board  v.  Kirkleatham 
Local  Board,  [1893]  A.C.  444, 
referred  to.  Ee  City  of  Peter- 
borough AND  Peterborough 
Electric  Light  and  Power  Co., 
9. 

Taylor  v.  Leveys,  Re  (1922), 
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CASES — ( C ontinued, ) 

52  O.L.E.  201,  followed.  Ee 
Eindee  and  Bloem,  219. 

Taylor  v.  Taylor  (1903),  6 0. 
L.E.  545,  referred  to.  Beatt^  & 
Co.  V.  McCaethy,  203. 

Theherge  v.  Laudry  (1876), 
2 App.  Cas.  102,  106,  specially 
referred  to.  Ceombie  v.  The" 
King,  72. 

Thomas  v.  The  Queen  (1874), 
L.E.  10  Q.B.  44,  specially  referred 
to.  Ceombie  v.  The  King,  72. 

Thompson  y.  Equity  Fire  In- 
surance Co.  (1907),  17  O.L.E. 
214,  followed.  Eockmakee  y. 
Motoe  Union  Insueance  Co. 
Limited,  553. 

Thorn  Y.  City  Face  Mills 
(1889),  40  Ch.  D.  357,  followed. 
Ontaeio  Powee  Co.  of  Kiagaea 
Falls  y.  Kiagaea  Lockpoet  and 
Ontaeio  Powee  Co.,  168. 

Toronto,  City  of,  v.  Jarvis 
(1895),  25  Can.  S.C.E.  237,  re- 
ferred to.  Myees  y.  Johnston, 
658. 

Toronto  Suhiirhan  Railway  Co. 
V.  Everson  (1917),  54  Can. 

S.C.E.  395,  followed.  Ee  Scott 
AND  Town  of  Oshawa,  504. 

Trevelyan  y.  Meyers  (1895),  26 
O.E.  430,  followed.  Hutton  y. 
Dent,  378. 

United  States  of  America  y. 
Motor  Truclcs  Limited  (1921), 
20  O.W.K.  519,  reversed.  United 
States  of  Ameeica  v.  Motoe 
Teucks  Limited,  262. 

Vamparys  Y.  Dominion  To- 
bacco Co.  (1921),  19  O.W.K. 
463,  affirmed.  Yampaeys  y. 
Dominion  Tobacco  Co.,  598. 


CASES — {Continued.) 

^yallcer  y.  Martin  (1919),  46 

O. L.E.  144,  referred  to.  Le  Bar 
Y.  Baebee  and  Claeke,  299. 

Walsh  Y.  Lonsdale  (1882),  21 
Ch.  D.  9,  followed.  Pain  y. 
Dixon,  347. 

Weaver  y.  Ward  (1617),  Hob. 
134,  commented  on.  Slatteey 
V.  Haleys  95. 

Weir  Y.  Weir  (1864),  10  Gr. 
565,  followed.  Bied  y.  Bied,  1. 

West  (F'.E.)  &Co.,Re  (1921), 
50  0.  L.  E.  631,  distinguished. 
Fitzgeeald  y.  McMoeeow,  383. 

W estminster  Association  Limi- 
ted Y.  Upiuard  (1880),  24  Sol.  J. 
690,  applied.  Beennbe"s  Teus- 
tee  y.  Beennee,  374. 

Wilson  Y.  Campbell  (1893),  15 

P. E.  255,  applied  and  followed. 
Clemmee  V.  Panton,  211. 

Windsor,  City  of,  and  McLeod, 
Re  (1921),  50  O.L.E.  305,  fol- 
^ lowed.  McLeod  y.  City"  of 
WiNDSOE,  562. 

Yeomans  y.  County  of  Welling- 
ton (1879),  4 A.E.  301,  followed. 
Ee  Scott  and  Town  of  Osh- 
AWL\,  504. 

Zimbler  y.  Abrahams,  [1903] 
1 K.B.  577,  followed.  Pain  y. 
Dixon,  347. 

Zucco,  In  re.  Ex  p.  Cooper 
(1875),  L.E.  10  Ch.  510,  dis- 
tingished.  Ee  Longmoee,  570. 


CHARGE  ON  LAND. 

See  Will,  1. 


CHATTEL  MORTGAGE. 

See  Bankeuptcy,  4 — In- 
sueance, 2. 
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COLLISION. 

See  Insurance,  1 — Negli- 
gence, 1. 


COMBINES  AND  FAIR 
PRICES  ACT. 

See  Injunction. 


COMMISSIONERS. 

See  Constitutional  Law,  3. 


COMMITTEE. 

See  Absentee. 


COMPANY. 

1.  Contract  of  Guaranty  Nego- 
tiated before  Incorporation  — 
Rights  of  Company. 

Eepetti  Limited  v.  Oliver- 
Lee  Limited,  315. 

2.  Insolvency — Application  for 
Order  under  Winding-up  Act — 
Procedure  under  Banhruptcy  Act 
Preferred  unless  Special  Grounds 
Shewn  — Forum  — Bankruptcy 
Act,  secs.  2{o)  {10  & 11  Geo.  V. 
ch.  31,  sec.  2),  6I{3)  — Bank- 
ruptcy Rule  13. 

Ee  Warren  Brothers  & Co., 
214. 

3.  Issue  and  Sale  of  Deben- 
tures— Failure  to  Issue  Prospec- 
tus or  File  Statement  Required 
by  secs.  101  and  102  of  the  On- 
tario Companies  Act,  R.S.0. 1911, 
ch.  178 — Effect  as  to  Mortgage 
Made  to  Secure  Debenture-hold- 
ers. 

Premier  Trust  Co.  v.  Eat- 
MOND,  533. 

4.  Powers  of  Manager  of  For- 
eign Company’s  Business  in 


COMPANY—  ( Continued. ) 

Canada — Contract  — Creation  of 
Canadian  Company  for  Purpose 
of  Different  Business — Purchase 
of  Patent  and  Allotment  of 
Shares  as  Part  of  Purchase-money 
— Express  and  Implied  Powers. 

Foley  v.  Commercial  Cars 
Limited,  174. 

See  Bankruptcy,  7,  13  — • 

Guaranty  — Vendor  and  Pur- 
chaser, 4 — Will,  3. 


COMPENSATION. 

See  Contract,  5 — Expropria- 
tion — Municipal  Corpora- 
tions, 2,  3. 


COMPOSITION. 

See  Bankruptcy,  8,  9,  10. 


CONCURRENT 

NEGLIGENCE. 

See  Negligence,  1. 


CONDITIONAL  SALE. 

See  Bills  and  Notes,  2. 


CONDITIONS. 

See  Husband  and  Wife,  2 — 
Insurance. 


CONSENT. 

See  Absentee — Marriage  — 
Motor  Vehicles  Act. 


CONSPIRACY. 

See  Injunction. 


CONSTITUTIONAL  LAW. 

1.  Creation  of  Canadian  Wheat 
Board — Powers  of  Parliament  of 
Canada  — War  Measures  Act, 
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CONSTITUTIONAL 

LAW — {Continued.) 
lOlJf,  5 Geo.  V.  ch.  2 — Orders  in 
Council  Confirmed  by  {1921)  11 
& 12  Geo.  V.  ch.  5 — Compulsory 
Powers  of  Board — War  Legisla- 
tion — Trade  and  Commerce — 
British  North  America  Act,  sec. 
91 — Property  and  Civil  Bights  in 
the  Province  — Submission  to 
Jurisdiction  of  Board  — Charges 
Made  by  Board  in  Respect  of 
Flour. 

Attorney-Geneeal  for  Can- 
ada V.  Alexander  Brown  Mill- 
ing AND  Elevator  Co.  Limited^ 
361. 

2.  Income  Tax  — Trustee  of 
Estate  — Income  Received  and 
Paid  over  to  Another  — Direct 
or  Indirect  Taxation  — British 
North  America  Act,  sec.  92 {2)  — 
Powers  of  Provincial  Legislature 
— Assessment  Act,  secs.  5,  IS — 
Intra  Vires  — Question  luhether 
Assessment  Properly  Made  under 
Act — Res  Judicata. 

McLeod  y.  City  of  Windsor, 

562. 

3.  J'udges  Act,  R.S.C.  1906,  ch. 
138,  sec.  31  {10  <£•  11  Geo.  V.  ch. 
56,  sec.  12) — Judges  of  Provin- 
cial Courts  Prohibited  from  Re- 
ceiving Remuneration  for  Ser- 
vices as  Commissioners  in  Addi- 
tion to  Judicial  Salaries — Appli- 
cation of  Statutes — Which  he 
may  hereafter  be  Required  to 
Perform  ” — For  which  he  may 
be  Appointed'’ — Services  Rend- 
ered Pursuant  to  Appointment 
Made  before  Enactment  of  sec. 
3 If — Question  Stated  by  Lieu- 


[VOL. 

CONSTITUTIONAL 
LAW — ( C ontinued. ) 

tenant-Governor  in  Council 
under  Constitutional  Questions 
Act,  R.S.O.  191Jf,  ch.  85 — Duty 
of  Court  to  State  Reasons  for 
Answer  — Additional  Reason  — 
Constitutional  Invalidity  of  sec. 
SJf,  as  applied  to  Judges  of  Pro- 
vincial Courts  — British  North 
America  Act,  secs.  92 {15),  96- 
101 — Exclusive  Legislative  Au- 
thority of  Provincial  Legislatures 
— Expediency  of  Legislation  — 
Inquiries  as  to  Mattel’s  Touching 
on  Political  Controversies. 

Re  Judges  Act,  105. 

See  Contract,  3. 

CONTRACT. 

1.  Agreement  to  Rent  Premises 
for  one  Year — Option  for  Fur- 
ther Term  of  three  Years — Me- 
morandum in  Writing  but  not 
under  Seal  — Construction  — 
Lease  for  four  Years  — Invali- 
dity as  such — Statute  of  Frauds, 
secs.  2,  3,  Jf — Validity  as  Agree- 
ment for  Lease  — Possession  not 
Taken  by  Lessee  — Specific  Per- 
formance — Discretion  — Dam- 
ages— Costs. 

Pain  v.  Dixon,  347. 

2.  Materials  for  Building  — 
Failure  to  Deliver  in  Time  — 
Breach  of  Contract — Damages — 
Items  — Interest  — Travelling 
Expenses  — Duty  to  Minimise 
Damages  — Action  for  Price 
Premalurely  Brought — Counter- 
claim — Mechanics'  Liens — Draw- 
back— Sales  Tax  — Special  War 
Revenue  Act,  1915,  sec.  19BBB. 
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CONTRACT — {Continued.) 

— Amending  Act,  1920,  10  & 11 
Geo.  T'.  eh.  71,  sec.  2 — Mechanics 
and  ^Yage-Earners  Lien  Act,  sec. 
12(4). 

Henry  Hope  & Sons  of  Can- 
ada Limited  v.  Eichard  Sheehy 
& Sons,  237. 

3.  Price  of  Newsprint  Paper 
Fixed  hy  Paper  Control  Tribunal 
■ — Legitimacy  of  Tribunal — Sell- 
ers Bound  by  Terms  of  Contract 
— Constitutional  Law  — War 
Pleasures  Act,  1914,  5 Geo.  V. 
ch . 8,  sec.  6 — Trade  and  Com- 
merce''— British  North  America 
Act,  sec.  91(2). 

Manitoba  Free  Press  Co. 
Limited  v.  Fort  Frances  Pulp 
AND  Paper  Co.  Limited,  118. 

4.  Purchase  of  Tobacco  from 
Growers — Agent — Authority  of — 
Ijimitation  — Breach  of  Duty  — 
Liahility  of  Principal  for  Price 
of  Tobacco — Sub-agency — A gent 
Buying  beyond  Quantity  Required 
— Indemnity — Damages  — Meas- 
ure of  — Relief  against  Person 
Appointing  Sub-agen/  — - Undis- 
closed Principal. 

Peterson  v.  Dominion  To- 
bacco Co.,  Yamparys  V.  Domi- 
nion Tobacco  Co.,  Stevenson 
V.  Foster  Tobacco  Co.,  598. 

5.  Supply  of  Munitions  for 
United  States  Army — Termina- 
tion of  Contract  — Settlement 
Agreement  — Effect  of  — Com- 
pensation — Mistahe  — Remedy 
— Rescission — Title  to  Land  and. 
Buildings  — In  whom  Vested  — 
Acquisition  by  Foreign  State  of 
Land  in  Ontario. 


CONTRACT — (Continued.) 

United  States  of  America 
V.  ^loTOR  Trucks  Limited,  262. 

See  Company,  1,  4 — Damages 
— Guaranty  — Injunction  — 
Mortgage  — Municipal  Cor- 
porations, 5 — Practice,  1 — 
Railway,  1 — Sale  of  Goods — 
Vendor  and  Purchaser — Will. 
5. 


CONTRIBUTORY 

NEGLIGENCE. 

See  Railway,  2. 


CONVERSION. 

Action  for  Wrongful  Sale  and 
Conversion  of  Chattel — Damages 
— Status  of  Plaintiff  — Property 
in  Chattel — Bills  of  Sale  and 
Chattel  Mortgage  Act,  sec.  8(2) 
— Chattel  in  Possession  of  Third 
Person  at  Time  of  Sale — Pledge 
to  Secure  Debt  not  Payable  at 
Specified  Time — Demand  before 
Realisation  — Deduction  of 
Amount  Due  to  Pledgee. 

Prete  V.  Lauzon  a>7d  Fen- 
SOM,  334. 


CONVICTION. 

See  Criminal  Law — Ontario 
Temperance  Act. 


CORPORATION. 

See  Company  — Municipal 
Corporations. 


COSTS. 

See  Bankruptcy,  6,  11  — 
Contract,  1 — Guaranty — On- 
tario Temperance  Act — Prac- 
tice, 2. 
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COUNTERCLAIM. 

See  Contract^  2. 


COUNTY  COURT  JUDGE. 

See  Assessment  and  Taxes,  4. 


COURT  OF  REVISION. 

See  Assessment  and  Taxes,  4. 


COVENANT. 

See  Bankruptcy,  5 — Judg- 
ment — Landlord  and  Tenant 
— Mortgage,  1 — Vendor  and 
Purchaser,  2. 


CREDITORS. 

See  Absentee  — Bankruptcy 
— ^Sale  oe  Goods,  1. 

CRIMINAL  LAW. 

Assisting  in  Unlicensed  Distil- 
ling — • Summary  Convictions  — 
Jurisdiction  of  Police  Magistrate 
■ — Inland  Revenue  Act,  secs.  132, 
1 80,  1 81  — Penalty — Forfeiture — 
Criminal  Code,  Part  XV. — Ab- 
sence of  Evidence  to  Support 
Convictions. 

Eex  V.  George,  Eex  v.  Maran- 
OEE,  319. 

See  Ontario  Temperance 
Act. 


CROWN. 

Action  against  Attorney -Gen- 
eral for  Declaration  that  Resolu- 
tion of  Legislative  Assembly 
ultra  Yires — Order  of  Master  in 
Chambers  Setting  aside  Issue 
and  Service  of  Writ  of  Summons 
— Jurisdiction — Rule  208  {13)  — 
Summary  Application — Rule  121+ 
— Ground  for  Making  of  Order — 
Procedure  by  Petition  of  Right — 
When  Proper — Rules  738  to  750 


[vOL. 

CROWN — {Continued.) 

— Representative  Character  of 
Attorney -General — Rule  5{1)  — 
Declaratory  Judgment — Right  of 
Plaintiff  to  Proceed  for — Merits 

— Order  of  Master  Reversed  — 
Motion  for  Leave  to  Appeal  — 
Rule  507. 

Smith  v.  Attorney-General 
FOR  Ontario,  469. 


DAMAGES. 

Breach  of  Contract — Refusal  to 
Accept  Goods  under  Contract — 
Resale  by  Vendor  — Absence  of 
Available  Maiket  — Neglect  to 
Care  for  Goods  — Endeavour  to 
Obtain  Highest  Price — Items  of 
Damag e — Trav e I lin g Expens es— 
Interest  on  Amount  of  Damages 
Awarded  by  Alaster’s  Report  — 
Allowance  from  Date  of  Ascei'- 
tainment  only  — Judicature  Act, 
secs.  3k,  35. 

Bradley  v.  Bailey  and 
Jasperson,  435. 


See  Bankruptcy,  1,  10  — 
Buildings — Carriers,  2 — Con- 
tract, 1,  2,  4 — Conversion  — 
Guaranty — Husband  and  Wife, 
1 — Land — Landlord  and  Ten- 
ant— Railway,  4 — Receiver. 


See  Bankruptcy,  5 
CO VERY,  1. 


Dis- 


CURRENCY. 

See  Bankruptcy,  10  — Ven- 
dor AND  Purchaser,  4. 


CUSTODY  OF  INFANT. 

See  Infant. 


CUSTOMER. 

See  Guaranty. 


LII.] 


INDEX. 
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DEATH. 

See  Negligence^  3 — Will. 


DEBENTURES. 

See  Company,  3. 


DECEIT. 

See  Pleading. 


DEDICATION. 

See  Highway. 


DEED. 

Unregistered  Agreement  for 
Sale  of  Land  with  Right  of  Way 
over  Adjoining  Parcel  — Ease- 
ment not  Conveyed  hy  Deed — 
Rectification  of  Deed  — Subse- 
quent Sale  of  Adjoining  Parcel — 
Purchaser  for  Value  — Notice — 
Registry  Act,  R.S.O.  19Ui-,  ch. 
12Ji,  secs.  71,  72  — Failure  to 
Plead. 

Smith  v.  Thornton,  492. 

See  Bankruptcy,  2 — Land 
Titles  Act. 


DELIVERY. 

See  Sale  of  Goods,  2. 


DEPOSIT. 

See  Vendor  and  Purchaser, 

3. 


DESERTION. 

See  Husband  and  Wife,  2. 


DEVASTAVIT. 

See  Will,  4. 


DEVOLUTION  OF  ESTATES 
ACT. 

See  Land  Titles  Act. 


DIRECT  TAXATION. 

See  Constitutional  Law,  2. 


DIRECTORS. 

See  Bankruptcy,  7. 


DISCHARGE  OF 
MORTGAGE. 

See  Mortgage,  2. 


DISCOVERY. 

1.  Petition  of  Right — Examin- 
ation hy  Petitioner  of  Officers  of 
Crown  — Rules  2,  327,  74-4  — 
Practice  — Prerogative  of  the 
Crown. 

Crombie  V.  The  King,  72. 

2.  Production  of  Documents — 
Affidavit^Claim  of  Privilege. 

Henderson  v.  Mercantile 
Trust  Co.,  198. 


DISCRETION. 

See  Contract,  1 — Municipal 
Corporations,  6 — Trial. 


DIVISION  COURTS. 

See  Bankruptcy,  3. 


DOCUMENTS. 

See  Discovery,  2. 


DRAINAGE. 

See  Municipal  Corporations, 

1. 


EASEMENT. 

See  Deed — Vendor  and  Pur- 
chaser, 3 — Way. 


DEVISE. 

See  Land  Titles  Act — Will, 
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ELECTION. 

See  Vendok  and  Puechaser, 

1. 


ELECTRIC  PLANT. 

See  Municipal  Corporations, 

2. 


ELECTRIC  RAILWAY. 

See  Assessment  and  Taxes,  2. 


ELEVATOR  COMPANY. 

See  Grain. 


EQUITABLE  EXECUTION. 

See  Receiver, 

ESTOPPEL. 

See  Bills  and  Notes,  1. 


EVIDENCE. 

Inquh'y  ty  Commissioner  — 
Public  Inquiries  Act,  R.S.O.  1911, 
ch.  18 — Amending  Act,  11  Geo. 
V.  ch.  I — Scope  and  Effect — Alat- 
ters  of  Public  Importance — Ad- 
missibility of  Telegrams  Passing 
between  Private  Individuals — Re- 
levancy— Application  for  Stated 
Case — Procedure. 

Re  Huston,  444. 

See  Criminal  Law — Discov- 
ert— Judgment  — Municipal 
Corporations,  2 — Negligence, 
2 — Vendor  and  Purchaser,  1 — 
Will,  5,  6. 


EXAMINATION  FOR 
DISCOVERY. 

See  Discovery,  1. 


EXCAVATION 

See  Buildings — Land. 


[vOL. 

EXCHANGE. 

See  Bankruptcy,  10 — Vendor 
AND  Purchaser,  4. 


EXECUTION. 

See  Mortgage,  1 — Receiver. 


EXECUTION  OF  WILL. 

See  Will,  6. 


EXECUTORS  AND 
ADMINISTRATORS. 

See  Land  Titles  Act — Will, 
2,  4. 


EXEMPTIONS. 

See  Assessment  and  Taxes — 
Bankruptcy,  12. 


EXONERATION  OF 
PERSONALTY. 

See  Will,  1. 


EXPRESS  COMPANY. 

See  Assessment  and  Taxes,  1. 


EXPROPRIATION. 

Improvement  of  Public  High- 
ways— Public  Works  Act,  R.S.O. 
1911,  ch.  35,  sec.  22 — Compensa- 
tion— Awards  of  Ontario  Railway 
and  Municipal  Board — Valuation 
of  Land — Deduction  of  Enhanced 
Value — Addition  of  10  per  cent, 
for  Compulsory  Expropriation. 

Re  Torrance  and  Province 
OF  Ontario,  Re  Noble  and 
Province  of  Ontario,  Re  Park- 
dale  Boulevard  Limited  and 
Province  of  Ontario,  325. 

See  Municipal  Corporations, 
2,  3,  4 — Railway,  4. 


INDEX. 
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EXTENT. 

See  Bankruptcy,  5. 

FALSE 

REPRESENTATIONS. 

See  Pleading. 


FATAL  ACCIDENTS  ACT. 

See  Negligence,  3. 


FIRE  INSURANCE. 

See  Insurance,  2. 


FOREIGN  COMPANY. 

See  Company,  4 — Practice,  1. 

FOREIGN  EXCHANGE. 

See  Bankruptcy,  10  — Ven- 
dor AND  Purchaser,  4. 


FOREIGN  JUDGMENT. 

See  Judgment. 


FOREIGN  STATE. 

See  Contract,  5. 


FORFEITURE. 

See  Criminal  Law. 


FORUM. 

See  Company,  2 — Practice,  1. 


FRAUD  AND 
MISREPRESENTATION. 

Purchase  of  Land  by  Promoter 
of  Proposed  Company  — False 
Representation  as  to  Price  Paid — 
Portion  of  Amount  Contributed 
by  Subscribers  for  Purchase  of 
Land  Retained  by  Promoter  — 
Trustee — Liability  to  Account  — 
Rescission  — Class-action  by 
Shareholder  of  Company  to  Re- 
cover Money  Retained — Addition 


FRAUD  AND  MISREPRE- 
SENTATION— (Con^mwed.) 

of  Company  as  Party  Plaintiff — 
Interest. 

Rumford  V.  Hinton,  47. 

See  Bankruptcy — Pleading. 


GIFT. 

See  Will. 


GRAIN. 

Negligence  of  Elevator  Com- 
pany— Deterioration  of  Grain  in 
Elevator  — Finding  of  Fact  of 
Trial  Judge  — Contrary  Finding 
of  Dominion  Board  of  Grain 
Commissioners — Powers  of  Board 
— Finding  of  Board  not  Binding 
on  Court — Dominion  Grain  Act, 
1912,  2 Geo.  V.  ch.  27,  secs.  90  et 
seq.,  119, 120, 122,  V+1, 236  etseq., 
2Jf2{c) — Secs.  120 A.  and  120B., 
Added  by  5 Geo.  V.  ch.  10,  sec. 
4. 

Quintal  and  Lynch  Limited 
V.  Goderich  Elevator  and 
Transit  Co.  Limited,  153. 


GUARANTY. 

Bond  to  Secure  Indebtedness  of 
Company-customer  to  Bank — Se- 
curities Lodged  with  Bank  by 
Guarantor  as  Collateral  — O^nler 
for  Winding-up  of  Company  — 
Payments  Made  by  Company  to 
Bank  before  Order — Unsuccess- 
ful Action  by  Liquidator  against 
Bank,  Attacking  Payments  — 
Bank's  Costs  of  Litigation — Lia- 
bility of  Guarantor  for — Absence 
of  Express  or  Implied  Request — 
Costs  Incurred  after  Existence  of 
Company  Ended  by  Winding-up 
Order — Valid  Payments  — Dis- 
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GUARANTY—  {Continued.) 
charge  of  Liability  of  Company — 
Money  Paid  not  Retained  in 
Medio — Costs  in  Nature  of  Dam- 
ages Awarded  against  Liquida- 
tor— Contemplation  of  Parties  to 
Contract  — Salvage-lien  — Re- 
turn of  Securities. 

Kelly  v.  Canadian  Bank  of 
Commerce,  456. 

See  Company,  1. 


HIGHWAY. 

Dedication  — Failure  to  Shew 
Plan  or  Municipal  By-law  or  Ex- 
penditure of  Public  Money  or 
Performance  of  Statute-labour  — 
Municipal  Act,  R.S.O.  19Ui,  ch. 
192,  secs.  J,.33,  m{l),  472,  475, 
479  (4  Geo.  V.  ch.  33,  sec.  20)  — 
Evidence  as  to  Dedication  by 
Owner  and  Acceptance  by  Public 
— Question  of  Fad — Intention — 
Ratification — Mortgagor  in  Pos- 
session — Absence  of  Assent  by 
Mortgagee. 

Batt  V.  Village  of  Beaver- 
ton, 159. 

See  Expeopriation  — Insur- 
ance, 1 — Motor  Vehicles  Act 
— Municipal  Corporations,  4, 
6 — Negligextce — Eailway,  1. 


HUSBAND  AND  WIFE. 

1.  Alienation  of  Wife's  Affec- 
tions— Adultery  not  Charged  — 
Husband  anff  Wife  Living  to- 
gether— Deprivation  of  Comfort, 
Society,  and  Services  of  Wife  — 
Damages — Punitive  or  Compen- 
satory— Misdirection — New  Trial. 

Marangos  V.  Harold,  395. 

2.  Alimony — Desertion  — Of- 


[VOL. 

HUSBAND  AND  WIFE— 

{Continued.) 

fer  to  Receive  Wife  into  Home — 
Unreasonable  Condition  Imposed 
by  Wife — Onus  on  Wife  to  Bring 
her  Case  within  the  Judicature 
Act,  R.S.O.  1897,  ch.  51,  sec.  34. 
Bird  v.  Bird,  1. 

See  Marriage. 


ILLEGALITY. 

See  Municipal  Corporations, 

5. 


IMPROVEMENTS. 

See  Expropriation. 


INCOME  TAX. 

See  Assessment  and  Taxes, 
4 — Constitutioxtal  Law,  2. 


INDEMNITY. 

See  Bax^kruptcy — Contract, 

4. 

INFANT. 

Custody  — Right  of  Father  — 
Welfare  of  Child  — Agreement 
with  Maternal  Aunt — Preference 
of  Child  — Infants  Act,  R.S.O. 
1914,  ch.  153,  secs.  2{1),  3{1),  4 
— Difference  in  Religious  Faith — 
Undertaking  of  Father. 

Ee  Steacy,  579. 


INJUNCTION. 

Unlawful  Trade  Combination — 
Conspiracy — Civil  Action  by  At- 
torney-General — Whether  Main- 
tainable at  Common  Law  or  by 
Virtue  of  sec.  498  of  the  Criminal 
Code — Contracts  in  Restraint  of 
Trade  — Public  Policy — Tort — 


ONTAEIO  LAW  EEPOETS. 
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INJUNCTION—  {Continued,) 
Crime  — Nuisance  — Res  Judi- 
cata— Board  of  Commerce  Act  and 
Combines  and  Fair  Prices  Act, 
1919  (Dom.) — Ultra  Vires. 

Attoeney- General  for  On- 
tario V.  Canadian  Wholesale 
Grocers  Association,  536. 

See  Bankruptcy,  1 — Land. 


INLAND  REVENUE  ACT. 

See  Criminal  Law. 


INQUIRY. 

See  Evidence. 


INSOLVENCY. 

See  Bankruptcy  • — Company, 

2. 


INSURANCE. 

1.  Automobile  Insurance  — 
Damage  Caused  by  Automobile 
Coming  in  Contact  with  Surface 
of  Highway  after  being  Upset — 
Terms  of  Policy — Actual  Col- 
lision  with  any  other  Automobile, 
Vehicle,  or  Object '' — Meaning  of 
'‘Object”  — Ejusdem  Generis 
Buie — Excessive  Speed  ■ — Illegal 
Act  of  Third  Person  — Motor 
Vehicles  Act,  sec.  11,  subsec.  1 (9 
Geo.  V.  ch.  57,  sec.  3). 

So  WARDS  V.  London  Guaran- 
tee AND  Accident  Co.,  39. 

2.  Automobile  Insurance — Pol- 
icy Covering  Loss  by  Fire  or  by 
Theft  — Automobile  Stolen  and 
Found  Abandoned  and  Burnt  — 
Definition  of  " Automobile  Insur- 
ance ” — Grouped  RisTcs — Ontario 
Insurance  Act,  sec.  2,  clause  (5a), 
Enacted  by  5 Geo.  V.  ch.  30,  sec. 


INSURANCE—  ( Continued. ) 

2 — Application  of  Statutory  Con- 
ditions under  sec.  191  — Condi- 
tions of  Policy — Sole  and  Un- 
conditional Owner  ” — Automobile 
Subject  to  " Lien-agreement  ” and 
Chattel  Mortgage  — Misrespre- 
sentation — Materiality — Sec.  156 
(5),  as  Amended  by  5 Geo.  V.  ch. 
20,  sec.  19  — "Owner”  — 
"Change”  in  Rislc  — "Assign- 
ment.” 

Rockmaker  V.  Motor  Union 
Insurance  Co.  Limited,  553. 

3.  Life  Insurance — Change  of 
Beneficiary — Assignment  of  Pol- 
icy— Premiums  Paid  by  Assignee 
■ — Lien  for  Sums  Advanced  and 
Interest  — Beneficiary  for  Value, 
but  not  Stated  to  be  so  in  Policy 
or  Endorsement  thereon — Ontario 
Insurance  A ct,  secs.  171{3) ,{7) , 
{8),  180{2),  181{2). 

Re  Ogilvie  and  Sons  of  Scot- 
land Benevolent  Association, 
136. 


INTEREST. 

See  Contract,  2 — Damages — 
Fraud  and  Misrepresentation 
— Insurance,  3 — Mortgage,  1 — 
Municipal  Corporations,  2. 


INTESTACY. 

See  Will,  2. 


INTOXICATING  LIQUORS. 

See  Ontario  Temperance  Act. 


INVITATION. 

See  Railway,  3. 


JUDGES  ACT. 

See  Constitutional  Law,  3. 
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JUDGMENT. 

Foreign  Judgment — Action  on 
■ — Law  of  Province  of  8askatche- 
tvan — Conflicting  Evidence — As- 
signment  of  Agreement  for  Pur- 
chase of  Land — Covenant  of  Ven- 
dor with  Assignee  to  Pay  in  De- 
fault of  Purchaser  Making  Pay- 
ment — Judgment  in  Saskatche- 
wan Court — Lack  of  Finality  — 
A Iternative  Claim  upon  Covenant 
— Laiv  of  Ontario  — Original 
Cause  of  Action  not  Merged  — 
Vendor  not  Mere  Surety. 

Huttox  V.  Dent,  378. 

See  Crown — Receiver. 


JURISDICTION. 

See  Bankruptcy,  3 — Consti- 
tutional Law,  1 — Criminal 
Law — Crown — Municipal  Cor- 
porations, 1. 


JURY. 

See  Negligence,  1 — Railway, 
2,  3. 


[vOL. 

LAND  TITLES  ACT. 

Application  hy  Devisee  of 
Land  for  Registration  as  Owner 
— Effect  of  Devolution  of  Estates 
Act^  secs.  3,  13,  21(f),  2f(l)  — 
Executors  or  Administrators  — 
Title  to  Land  during  Three-year 
Period  after  Death  of  Testator — 
Order  of  Judge — Conveyance  hy 
Executors. 

Re  Shier,  464. 


LANDLORD  AND  TENANT. 

Lease — Covenant  for  Quiet  En- 
joyment— Breach  of — Damages — 
Prospective  Profits. 

Christin  v.  Dey,  308. 

See  Contract,  1. 


LEASE. 

See  Contract,  1 — Landlord 
AND  Tenant. 


LEAVE  TO  APPEAL. 

See  Crown. 


JURY  NOTICE. 

See  Trial. 


LAND. 

Rights  of  Landowners — Invas- 
ion of  — Beach-lots — Excavation 
and  Removal  of  Sand — Shifting 
of  Sand  from  N eighbours"  Lands 
into  Hole  Made  by  Excavators — 
Operation  of  Nature  Aided  by 
Wrongful  Acts  — Injunction  — 
Damages. 

Bremner  V.  Bleakley,  124. 

See  Expropriation  — Rail- 
way, 4 — Vendor  and  Pur- 
chaser. 


LEGACY. 

See  Will. 


LICENSE. 

See  Way. 


LIEN. 

See  Guaranty  — Insurance, 
3. 


LIEN-NOTES. 

See  Bills  ax^d  Notes,  2. 


LIFE  INSURANCE. 

See  Insurance,  3. 


LII.] 


INDEX. 
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LIMITATION  OF  ACTIONS. 

Action  on  Promissory  Note  — 
Letter  Written  by  Defendant 
within  6 Years  before  Action  — 
Acknowledgment — Implication  of 
Promise  to  Pay. 

Eoyal  Bank  of  Canada  v. 
Anderson,  549. 


LIQUIDATOR. 

See  Guaranty. 


LOCAL  IMPROVEMENT 
RATES. 

See  Municipal  Corporations, 

3. 


MANDAMUS. 

See  Patent  for  Invention. 


MARRIAGE. 

Action  for  Declaration  of  Nul- 
lity— Girl  under  18  Years  of  Age 
— Consent  of  Parents  not  Obtain- 
ed — Consummation  after  Cere- 
mony — Marriage  Act,  R.S.O. 
1911f,  ch.  118,  secs.  15{1),  36,  37 
(1) ,{2) ,(6) — Amending  Act,  9 
Geo.  V.  ch.  35,  secs.  2,  5{1). 

Sabourin  V.  Bardorf,  232. 

See  Husband  and  Wife. 


MECHANICS’  LIENS. 

See  Appeal — Contract,  2. 


MERGER. 

See  Judgment. 


MISDIRECTION. 

See  Husband  and  Wife,  1. 


MISREPRESENTATION. 

See  Fraud  and  Misrepresen- 
tation. 


MISTAKE. 

See  Contract,  5. 


MORTGAGE. 

1.  Default  in  Payment  of  In- 
terest  — Acceleration  Clause  — 
Principal  Due  by  Virtue  of  — ■ 
Judgment  and  Execution  against 
Mortgagor  on  Covenant  — Pay- 
ment of  Arrears  of  Interest  and 
Costs  by  Owner  of  Equity  of  Re- 
demption— Stay  of  Action — Rule 
185 {!) — Whether  Execution  Sus- 
p e nded — C o ntract — R e lief  agains t 
Penalty. 

Clemmer  V.  Panton,  211. 

2.  Statutory  Discharge — Regis- 
try Act,  R.S.O.  1915,  ch.  125, 
secs.  62,  67,  Form  10  — Failure 
to  Comply  with  Requirements  of 
— Defect  in  Form  and  not  in 
Substance  — Interpretation  Act, 
R.S.O.  1915,  ch.  1,  sec.  28 {d). 

Ee  Wood  and  Eosenthal, 
502. 

See  Company,  3 — Highway. 


MOTOR  VEHICLES. 

See  Insurance,  1,  2 — Negli- 
gence. 


MOTOR  VEHICLES  ACT. 

Liability  of  Oivner  of  Vehicle 
for  Violation  of  Act — Injury  to 
Person  on  Highway — Possession 
— User  by  Bailee  — Consent  of 
Owner  — Sec.  19  of  Act,  as 
Amended. 

Le  Bar  v.  Barber  and  Clarke, 
299. 

See  Negligence,  2. 
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MUNICIPAL 

CORPORATIONS. 

1.  Drainage  — Provisional  By- 
law of  Township  Authorising 
Construction  of  Drain — -Drain- 
age Area  Detached  from  Toiun- 
ship  hy  Special  Act  before  Final 
Passage  of  By-latv  and  before 
Making  of  Contract  for  Execu- 
tion of  Work — Action  to  Restram 
Township  from  Proceeding  with 
Work — Alunicipal  Drainage  Act, 
R.S.O.  lOlJf-,  ch.  198 — Jurisdic- 
tion of  Supreme  Court  of  On- 
tario and  of  Drainage  Referee — 
Sec.  99  of  Act — Municipal  Act, 
R.S.O.  191k,  ch.  192,  secs.  JO,  J2. 

Clapp  v.  Township  of  Sand- 
wich East,  180. 

2.  Expropriation  by  City  Cor- 
poration of  Property  of  Electric 
Light  and  Power  Company  — 
Compensation — Acts  respecting 
City  of  Peterborough,  2 Geo.  V. 
ch.'ll7,  3 & k Geo.  V.  ch.  llj,  k 
Geo.  V.  ch.  87 — Municipal  Act, 
R.S.O.  191  k,  ch.  192,  secs.  325, 
333,  3ko  (1)  ,(3)  — Arbitration 
Act,  R.S.O.  191k,  ch.  65,  sec. 
17(1)  — Arbitration  and  Award 
— Valuation  of  Property  Taken — 
Principle — S tatutory  Limitations 
— Cost  of  Reproduction  — Value 
in  Situ  as  Tangible  Property  — 
' Going  Concern  '' — Scrapped '' 
Material  — Items  Allowed  for  — 
Legal  and  Organisation  Expenses 
— Insurance — Interest  — Appeal 
from  Aivard  — Refusal  to  Allow 
Examination  of  Arbitrators  as 
Witnesses  in  Support  of  Appeal. 

Ee  City  op  Peteeboeough 
AND  Peteeboeough  Electeic 
Light  and  Powee  Co.,  9. 


[voL. 

MUNICIPAL  COR- 
PORATION S — ( C ontinued. ) 

3.  Expropriation  of  Land  for 
Extension  of  Street — Compensa- 
tion— Award — Elements  of  Dam- 
age— Liability  for  Local  Improve- 
ment Rates  — Municipal  Act, 
R.S.O.  191k,  ch.  192,  sec.  325  {1) 

— ""  Injuriously  Affected ""  — 
Amount  Awarded — Appeal. 

Ee  Scott  and  Town  of 
Osh  AW  A,  504. 

4.  Money  By-law  — Raising 
Sum  to  Pay  for  Extension  of 
Highway — Description  in  By-law 
of  Lands  Proposed  to  be  Taken 
— Sufficiency — Reference  to  Plans 
in  Office  of  City  Clerk — Money 
By-law  Passed  without  Previous 
Passing  of  Exp’opriation  By-law 

— Poivers  of  Council  — Bona 
Hides. 

Ee  Biege  and  City  of  Hamil- 
ton, 63. 

5.  Purchase  of  Fire-engine — 
Promissory  Note  Given  for  Part 
of  Price — Absence  of  By-law  and 
Assent  of  Electors  — Municipal 
Act,  secs.  2k9{l),  289(1),  318, 
k07  (1) — Holder  in  Due  Course 
— Illegality  — Notice  — Inquiry 
— Bills  of  Exchange  Act,  secs.  kl , 
56,  58(2) — -'Capacity’'  of  Cor- 
poration — Ontario  Companies 
Act,  sec.  210  (6  Geo.  V.  ch.  35, 
sec.  6). 

Wateeous  Engine  Co.  v. 
Town  of  Capeeol,  247. 

6.  Resolution  of  City  Council 
Authorising  Placing  of  Gasoline 
Tank  and  Pump  in  Highway  — 
Motion  by  Ratepayer  to  Quash  — 
Matter  Properly  within  Discre- 
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MUNICIPAL  COR- 
PORATION S — ( C ontinued. ) 

tion  of  Council — Municipal  Act, 
sec.  250 — Status  of  Bate  payer  as 
Applicant — Wrong  to  Pul) lie  — 
.4 1 torn  ey-General. 

Ee  Bennett  and  City  of 
Hamilton^  229. 

See  Assessment  and  Taxes — 
Highway — Railway,  1. 


NAME. 

See  Will,  2. 


NEGLIGENCE. 

Collision  of  Automobile  and 
Trolley  Car  on  Higliioay — Injury 
to  Automobile  and  Persons  in  it 
— Besponsibility  for  Collision — 
Evidence  — Findings  of  Jury — 
Meaning  of — Concurrent  Negli- 
gence. 

Moeris  V.  Hamilton  Radial 
Electric  Railway  Oo.,  120. 

2.  Motor  Vehicle  Left  Stand- 
ing in  Street— N eglect  of  Owner 
to  Put  on  Emergency  Brake  — 
Vehicle  Set  in  Motion  by  Child 
Climbing  upon  it  — Injury  to 
Building — Liability  of  0 tuner  of 
Vehicle  — Beasonahle  Anticipa- 
tion of  Intervention  of  another 
Agency — Evidence  — Motor  Ve- 
hicles Act,  sec.  23  — Application 
of — Satisfaction  of  Onus  Imposed 
hy. 

Scott  v.  Philp,  513. 

3.  Motor  Vehicle  Punning  in 
Public  Highway  — Driver-owner 
becoming  Unconscious  from  Sud- 
den Illness  — Uncontrolled  Ve- 
hicle Causing  Death  of  Boy — 
Action  by  Parent  for  Damages 


NEGLIGENCE— (Con.) 

for  Death — Liability  of  Owner — 
Duty  to  Operate  with  Care — Ex- 
cuse for  Failure  to  Discharge — 
Absence  of  Conscious  Volition  — 
Intention — Wrongful  Act,  Ne- 
glect or  Default  ” — Fatal  Acci- 
dents Act,  sec.  3. 

Slattery  v.  Haley,  95. 

See  Buildings  — Grain  — 
Railway,  2,  3. 


NEGOTIABLE 

INSTRUMENTS. 

See  Bills  and  Notes. 


NEW  TRIAL. 

See  Husband  and  Wife,  1. 

NEWSPRINT. 

See  Contract,  3. 


NOTICE. 

See  Carriers,  1 — Deed  — 
Municipal  Corporations,  5 — 
Sale  of  Goods,  1. 


NUISANCE. 

See  Injunction. 


NULLITY. 

See  Marriage. 


ONTARIO  RAILWAY  AND 
MUNICIPAL  BOARD. 

See  Assessment  and  Taxes, 
4 — Expropriation. 


ONTARIO  TEMPERANCE 
ACT. 

Appeal  from  Magistrate's  Con- 
viction— Deposit  of  Security  for 
Costs — Time  for — Sec.  92,  sub- 
secs.  1,  2,  I,  and  11,  of  Act,  as 
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ONTARIO  TEMPERANCE 

ACT — ( Continued. ) 

Enacted  by  11  Geo.  V.  ch.  73, 
sec.  6. 

Rex  V.  SzYXKORUK,  526. 


OPTION. 

See  Contract^  1. 


ORDERS  IN  COUNCIL. 

See  Constitutional  Law^  1. 


PAPER  CONTROL 
TRIBUNAL. 

See  Contract,  3. 


PARENT  AND  CHILD. 

See  Infant — Will,  5. 


PARLIAMENT. 

See  Constitutional  Law. 


PARTICULARS. 

See  Pleading. 


PARTIES. 

See  Fraud  and  Misrepre- 
sentation— Sale  of  Goods,  1. 


PARTNERSHIP. 

See  Bankruptcy,  3,  9. 


PARTY-WALL. 

See  Buildings — Vendor  and 
Purchaser,  3. 


PASSENGER. 

See  Railway,  2,  3. 


PATENT  FOR  INVENTION. 

Renewal — Fee  Payable — Time 
for — Patent  Act,  R.S.C.  1906,  ch. 
69,  sec.  23 — Amending  Act  of 


PATENT  FOR  INVENTION 

' — {Continued.) 

1921, 11  & 12  Geo.  V.  ch.  J^lf,  secs. 
2(2),  5 — Mandamus — Practice. 

Atlas  Underwear  Co.  v. 
Commissioner  of  Patents,  190. 

PAYMENT. 

See  Bills  and  Notes,  1. 


PENALTY. 

See  Criminal  Law  — Mort- 
gage, 1. 


PETITION  OF  RIGHT. 

See  Crown — Discovery,  1. 


PLANS. 

See  Highway  — Railway,  1, 
4 — Vendor  and  Purchaser,  3. 


PLEADING. 

Action  of  Deceit — False  Repre- 
sentations — Statement  of  De- 
fence— General  Denial — Evasive 
Defence — Rule  1^2  — Amended 
Pleading  — Specific  Denials  of 
Specific  Allegations  — Pa/rticu- 
lars — Description  of  Land. 

Merriman  V.  Diamond,  35J. 

See  Deed. 


PLEDGE. 

See  Conversion. 


POLICE  MAGISTRATE. 

See  Criminal  Law. 


POLICY. 

See  Insurance. 


POWER  OF  APPOINTMENT. 

See  Will,  4. 
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PRACTICE. 

1.  Writ  of  Summons — Servio' 
out  of  'O'Htario  upon  Foreign 
Company-defendant  — Contract 
— Payment — Breach  — Pule  25 
(e) — Places  of  Payment  Men- 
tioned in  Contract  not  in  Exist- 
ence at  Time  of  Breach — Duty  of 
Promisee  to  Indicate  Place  of 
Payment  — Forum  Named  in 
Contract — Contract  of  Foreigner 
to  Submit  to,  not  a Ground  for 
Allowing  Service  out  of  Ontario 
— Necessity  for  Statutory  Autho- 
rity. 

Ontaeio  Power  Co.  of  Ni- 
agara Falls  v.  Niagara  Lock- 
port  AND  Ontario  Power  Co., 
168. 

2.  Writ  of  Summons — Substi- 
tuted Service — Order  for  — Ap- 
plication by  Solicitor  as  A micus 
Curice  to  Set  aside  — Illness  of 
Defendant  — Service  on  Brother 
— Status  as  Applicant — Costs. 

Beaty  & Co.  v.  McCarthy, 
203. 

See  Absentee  — Appeal  — 
Crown  — Discovery  — Patent 
FOR  Invention  — Pleading  — 
Pec  eiver — Trial. 


PREFERENCES. 

See  Bankruptcy. 


PREROGATIVE. 

See  Discovery,  1. 


PRESCRIPTION. 

See  Way. 


PRESUMPTION. 

See  Bankruptcy,  2.  * 

46 — 52  OX.R.-4- 


PRINCIPAL  AND  AGENT. 

See  Contract,  4. 


PRIORITIES. 

See  Bankruptcy,  5,  7. 


PRIVILEGE. 

See  Discovery,  2. 


PROBATE. 

See  Will,  6. 


PRODUCTION  OF 
DOCUMENTS. 

See  Discovery,  2. 


PROHIBITION. 

See  Bankruptcy,  3. 


PROMISSORY  NOTES. 

See  Bills  and  Notes — Limi- 
tation OF  Actions — -Municipal 
Corporations,  5. 


PROMOTERS. 

See  Fraud  and  Misrepresen- 
tation. 


PROSPECTIVE  PROFITS. 

See  Landlord  and  Tenant. 


PROSPECTUS. 

See  Company,  3. 


PROVINCIAL 

LEGISLATURE. 

See  Constitutional  Law. 


PUBLIC  INQUIRIES  ACT. 

See  Evidence. 


PUBLIC  POLICY. 

See  Injunction. 
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QUIET  ENJOYMENT. 

See  Landloed  and  Tenant. 


RAILWAY. 

1.  Land  Required  for  Exten- 
sion of  Tracks  Lying  within 
Limits  of  Municipality — Plan  for 
Division  into  Lots  and  Streets — 
Highways  — Plan  of  Railway 
Company  — Municipal  By-law — 
Agreement  — Rights  of  Railivay 
Company  — Railway  Act,  1888, 
sec.  123  — Surveys  Act,  R.S.O. 
1887,  ch.  166,  secs.  62,  65,  162— 
Enjoyfnent  hy  Municipality  of 
Benefits  under  Agreement. 

City  of  Windsoe  v.  Canadian 
Pacific  Railway  Co.,  83. 

2.  Passenger  Alighting  from 
Moving  Train — Injury  to — By- 
law of  Company  Prohibiting  such 
Action  — Railway  Act,  R.S.C. 
1906,  ch.  37,  secs.  307-313— By- 
law Haring  Force  of  Statute — 
Action  by  Passenger  to  Recover 
Damages  for  Injury  — Findings 
of  Jury — Negligence  of  Company 
— Absence  of  Contributory  Negli- 
gence — Effect  of  Contravention 
of  Absolute  Statutory  Prohibi- 
tion. 

Hill  y.  Geand  Teunk  Rail- 
way Co.,  508. 

3.  Passenger  Alighting  from 
Train  in  Darkness — Injury  to'  — 
Mistaken  Belief  that  Train  had 
Reached  Station — Train  Stopped 
after  Announcement  of  Name  of 
Next  Station — Evidence — Negli- 
gence — Invitation  to  Alight  — 
Finding  of  Jury  — Indefinite 
Finding  as  to  Nature  of  Negli- 
gence — Necessity  for  Formidat- 


[VOL. 

RAILWAY— 

ing  Exact  Charge  of  Negligence 
— Appeal — Divided  Court. 

Muethy  V.  Geand  Teunk 
Railway  Co.,  642. 

4.  Registration  of  Plans  Shelv- 
ing Lands  Required  for  Viaduct 
— Order  of  Dominion  Railway 
Board  Authorising  Expropria- 
tion — Notice  of  Expropriation 
not  Served  and  Works  not  Pro- 
ceeded with — Uncertain  Position 
of  Landoivner  — Land  Rendered 
Useless  and.  Unsaleable  — Action 
for  Damages  Brought  against 
Railivay  Company — No  Cause  of 
Action  at  Common  Law — Domi- 
nion Railway  Act,  1919,  sec.  171, 
subsecs.  1,  2,  3 — N on-retroacti- 
vity of  subsec.  3 — Damages — Re- 
moteness— Remedy  under  subsec. 
2 — Application  to  Board. 

Alexandee  Beown  Militng 
Co.  V.  Canadian  Pacific  Rail- 
way Co.,  528. 

I 

See  Assessment  and  Taxes. 

],  2. 


RATIFICATION. 

See  Bills  and  Notes,  1 ■ — 
TTighwayl 


RECEIPT. 

See  Caeeiees,  1. 

RECEIVER. 

Equitable  Execution — Unsatis- 
fied Judgment  for  Damages  — 
Insurance  Money  — Exigible  As- 
sets — Benefit  from  Receivership 
Order — Just  or  Convenient — 
Judicature  Act,  sec.'  17. 

Steang  y.  Beal,  208. 
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RECTIFICATION. 

See  Deed. 


REGISTRY  LAWS. 

See  Deed — Land  Titles  Act 
— Mortgage^  2 — Way. 


RELEASE. 

See  Bills  and  Notes,  1. 


RENEWAL  OF  PATENT. 

See  Patent  of  Invention. 

RES  JUDICATA. 

See  Constitutional  Law,  2 
— Injunction. 


RESCISSION. 

See  Contract,  5 — Fraud  and 
Misrepresentation. 


RESOLUTION. 

See  Municipal  Corporations, 

6. 


RESTRAINT  OF  TRADE. 

See  Injunction. 


REVENUE. 

See  Criminal  Law. 


REVOCATION  OF 
PROBATE. 

See  Will,  6. 


RIGHT  OF  WAY. 

See  Deed — IVay. 

RULES. 

(Consolidated  Rules  of  the  Su- 
preme Court  of  Ontario,  1913.) 

Rule  2:  Crombie  v.  The  King, 

7^'2. 


RULES — (Continued. ) 

Rule  5(1)  : Smith  v.  Attor- 
ney-General FOR  Ontario,  469. 

Rule  25(e):  Ontario  Power 
Co.  OF  Niagara  Falls  v.  Ni- 
agara Lockport  and  Ontario 
Power  Co.,  168. 

Rule  122:  Flynn  v.  Capital 
Trust  Corporation,  331. 

Rule  124:  Smith  v.  Attor- 
ney-General FOR  Ontario,  469. 

Rule  134:  Rockmaker  v. 

Motor  Union  Insurance  Co. 
Limited^  553. 

Rule  142:  Merriman  v.  Dia- 
mond, 354. 

Rule  208(13)  : Smith  v.  At- 
torney-General FOR  Ontario, 
469. 

Rule  527:  Crombie  v.  The 

King,  72. 

Rule  398:  Wise  v.  Canadian 
Bank  of  Commerce,  342. 

Rule  485(1)  : Clemmer  v. 

Panton,  211. 

Rule  507:  Wise  v.  Canadian 
Bank  of  Commerce,  342 ; Merri- 
man V.  Diamond,  354 ; Smitpi  v. 
Attorney-General  for  On- 
tario, 469. 

Rules  738-750:  Smith  v.  At- 
torney-General FOR  Ontario, 
469. 

Rule  744:  Crombie  v.  The 

King,  72. 

(Bankruptcy  Rules,  1920.) 

Rule  13 : Re  Warren  Bro- 

thers & Co.  Limited,  214. 

Rule  54 : Thorne  v.  Canadian 
Steering  Wheel  Co.,  460. 

Rule  94 : Re  Taylor  v.  Leveys, 

201. 

Rule  112:'  Re  Patricia  Ap- 
pliance Shops  Limited,  215. 
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RULES — (Continued.) 
Rule  114:  Re  Pateicia  Ap- 
pliance Shops  Limited^  215. 

Rule  120:  Re  Davison^  244; 
Fitzgerald  v.  McMorrow,  383. 

Rule  146:  Re  Patricia  Ap- 
pliance Shops  Limited,  215. 


SALARIES. 

See  Constitutional  Law,  3. 


SALE  OF  GOODS. 

1.  Actiori  to  Declare  Void 
under  Bulk  Sales;  Act,  1917 — 
Tini&  for  Bringing  Action — Sec. 
9 — Time  of  Notice  to  Attacking 
Creditors — Knowledge  of  Agent — 
Application  to  Add  another  Credi- 
tor, witli  Later  Notice,  as  Plain- 
tiff. 

Goodyear  Tire  and  Rubber 
Co.  OF  Canada  Limited  v. 
Wooden,  5. 

2.  Refusal  to  Accept  because 
not  of  Proper  Quality — Return  to 
Vendors — Second  Delivery  with 
Substitution  for  Small  Part  — • 
Finding  as  to  Quality  of  Goods 
Originally  Delivered — Subsequent 
Contract — Failure  to  Establish — 
Right  to  Make  Second  Delivery — 
Time  for  Making. 

Scythes  & Co.  Limited  v. 
Dods  Knitting  Co.  Limited, 
475. 

See  P)ANKRUPTCY,  5. 


SALE  OF  LAND. 

See  Fraud  and  Misrepre- 
sentation — Vendor  and  Pur- 
chaser. 


SALES  TAX. 

See  Contract,  2. 


[voL. 

SALVAGE-LIEN. 

See  Guaranty. 

SECURITIES. 

See  Guaranty. 


SECURITY  FOR  COSTS. 

See  Ontario  Temperance 
Act. 


SERVICE  OUT  OF 
JURISDICTION. 

See  Practice,  L 


SHARES  AND 
SHAREHOLDERS. 

See  Company,  4 —Will,  3. 


SHIP. 

Damage  to  Vessel  Lying  at 
Dock  of  Elevator  Company — Gov- 
trnment  Harbour  — Obstruction 
on  Floor  of — Duty  of  Wharfinger 
— Absence  of  Warning — Liability. 

Great  Lakes  Steamship  Co. 
V.  Maple  Leaf  Milling  Co. 
Limited,  222. 


SPECIFIC  PERFORMANCE. 

See  Contract,  1 — Vendor 
AND  Purchaser,  1. 

STATED  CASE. 

See  Evidence. 


STATUTE  OF  FRAUDS. 

See  Contract,  1 — Vendor 
AND  Purchaser,  1. 


STATUTE  OF 
LIMITATIONS. 

See  Limitation  of  Actions. 
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STATUTES. 

30  & 31  Viet.  eh.  3,  see.  91  (Imp.) 
(British  North  Ameriea  Aet)  : At- 
torney-General FOR  Canada  v.  Alex- 
ander Brown  Milling  and  Elevator 
Co.  Limited,  361. 

30  & 31  Viet.  eh.  3,  see.  91  (2) 
(Imp.)  : Manitoba  Free  Press  Co. 
Limited  v.  Fort  Frances  Pulp  and 
Paper  Co.  Limited,  118. 

30  & 31  Viet.  eh.  3,  see.  92  (2) 
(Imp.)  : McLeod  v.  City  of  Wind- 
sor, 562. 

30  & 31  Viet.  eh.  3,  secs.  92(14), 
96-101  (Imp.)  : Re  Judges  Act,  105. 

R.S.O.  1887,  eh.  166,  secs.  62,  65, 
162  (Surveys  Act)  ; City  of  Wind- 
sor V.  Canadian  Pacific  Railway 
Co.,  83. 

51  Viet.  eh.  29,  sec.  123  (D.)  (Rail- 
way Act)  : City  of  Windsor  v.  Can- 
adian Pacific  Railway  Co.,  83. 

55  Viet.  eh.  48,  secs.  6,  7(0.)  (As- 
sessment Act)  : Re  City  of  Ottawa 
AND  Ottawa  Electric  Railway  Co., 
664. 

R.S.O.  1897,  eh.  51,  sec.  34  (Judi- 
cature Act)  : Bird  v.  Bird,  1. 

R.S.C.  1906,  ch.  37,  secs.  307-313 
(Railway  Act)  ; Hill  v.  Grand 
Trunk  Railway  Co.,  508. 

R.S.C.  1906,  ch.  51,  secs.  132,  180, 
181  (Inland  Revenue  Act)  : Rex  v. 
George,  Rex  v.  Maranoff,  319. 

R.S.C.  1906,  ch.  69,  sec.  23  (Patent 
Act)  : Atlas  Underwear  Co.  v.  Com- 
missioner OF  Patents,  190. 

R.S.C.  1906,  ch.  119,  secs.  47,  56, 
58(2)  (Bills  of  Exchange  Act): 
Waterous  Engine  Go.  v.  Town  of 
Capreol,  247. 

R.S.C.  1906,  ch.  119,  sec.  49(a): 
Eccles  V.  Merchants  Bank  of  Can- 
ada, 138. 

R.S.C.  1906,  ch.  119,  sec.  176:  Re 
Mitchell  and  Union  Bank  of  Can- 
ada, 523. 

R.S.C.  1906,  ch.  138,  sec.  34 

(Judges  Act)  : Re  Judges  Act,  105. 

R.S.C.  1906,  ch.  144,  sec.  70 

(Winding-up  Act)  : Re  Eastern  On- 
tario Milk  Products  Co.  Limited, 
67. 

R.S.C.  1906,  ch.  146,  Part  XV. 
(Criminal  Code)  : Rex  v.  George, 
Rex  V.  Maranoff,  319. 

R.S.C.  1906,  ch.  146*,  sec.  498: 
Attorney-General  for  Ontario  v. 


STATUTES—  (Continued.) 

Canadian  Wholesale  Grocers  As- 
sociation, 536. 

7 Edw.  VII.  ch.  79(0.)  (City  of 
Ottawa)  : Re  City  of  Ottawa  and 
Grand  Trunk  Railway  Co.,  408. 

2 Geo.  V.  ch.  17(0.)  (City  of 
Peterborough)  : Re  City  of  Peter- 
borough and  Peterborough  Eijec- 
TRic  Light  and  Power  Co.,  9. 

2 Geo.  V.  ch.  27,  secs.  90  et  seq., 

119,  120,  120A.,  120B'.,  122,  141,  236 
et  seq.,  242(c)  (D.)  Grain  Act): 

Qihntal  and  Lynch  Limited  v.  God- 
erich Elevator  and  Transit  Co. 
Limited,  153. 

3 & 4 Geo.  V.  ch.  114  (O.)  (City  of 
Peterborough)  : Re  City  of  Peter- 
borough and  Peterborough  Elec- 
tric Light  and  Power  Co.,  9. 

R.S.O.  1914,  ch.  1,  sec.  28(d)  (In- 
terpretation Act)  : Re  Wood  and 
Rosenthal,  502. 

R.S.O.  1914,  ch.  18  (Public  In- 
quiries Act)  : Re  Huston,  444. 

R.S.O.  1914,  ch.  35,  sec.  22  (Public 
Works  Act) : Re  Torrance  and  Pro- 
vince OF  Ontario,  325. 

R.S.O.  1914,  ch.  56,  sec.  3 (Judi- 
cature Act)  : Bird  v.  Bird,  1. 

R.S.O.  1914,  ch.  56,  sec.  17: 
Strang  v.  Beal,  208. 

R.S.O.  1914,  ch.  56,  secs.  25,  56: 
Wise  v.  Canadian  Bank  of  Com- 
merce, 342. 

R.S.O.  1914,  ch.  56,  secs.  34,  35: 
Bradley  v.  Bailey  and  Jasperson, 
435. 

R.S.O.  1914,  ch.  65,  sec.  17(1) 
(Arbitration  Act)  : Re  City  of 

Peterborough  and  Peterborough 
Electric  Light  and  Power  Co.,  9. 

R.S.O.  1914,  ch.  75  (Limitations 
Act)  : Royal  Bank  of  Canada  v. 
Anderson,  549. 

R.S.O.  1914,  ch.  85  (Constitutional 
Questions  Act)  : Re  Judges  Act,  105. 

R.S.O.  1914,  ch.  102  (Statute  of 
Frauds)  : Danforth  Heights  Limi- 
ted V.  McDermid  Brothers,  412. 

R.S.O.  1914,  ch.  102,  secs.  2,  3,  4: 
Pain  v.  Dixon,  347. 

R.S.O.  1914,  ch.  109,  sec.  15  (Con- 
veyancing and  Law  of  Property 
Act)  : Woodrow  v.  Connor,  631. 

R.S.O.  1914,  ch.  119,  secs.  3,  13, 
21(4),  24(1)  (Devolution  of  Estates 
I Act)  : Re  Shier,  464. 


46 — ^^52  o.L.R.a 
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STATUTES— (Continued.) 

R.S.O.  1914,  ch.  120,  sec.  27(1) 
(Wills  Act)  : Re  Waeren,  127. 

R.S.O.  1914,  ch.  121,  sec.  37  (Trus- 
tee Act)  : Henderson  v.  Henderson, 
440. 

R.S.O.  1914,  ch.  124  (Registry 
Act) : Myers  v.  Johnston,  658. 

R.S.O.  1914,  ch.  124,  secs'.  62,  67, 
Form  10:  Re  Wood  and  Rosenthal, 
502. 

R.S.O.  1914,  ch.  124,  secs.  71,  72: 
Smith  v.  Thornton,  492. 

R.S.O.  1914,  ch.  126  (Land  Titles 
Act)  : Re  Shier,  464. 

R.S.O.  1914,  ch.  134,  sec.  5(2) 
(Assignments  and  Preferences 
Act)  : Re  Longmore,  570. 

R.S.O.  1914,  ch.  135,  secs.  2(1)),  8 
(Bills  of  Sale  and  Chattel  Mortgage 
Act)  : Fitzgerald  v.  McMorrow,  383. 

R.S.O.  1914,  ch.  135,  sec.  8 (2)  : 
Prete  y.  Lahzon  and  Fensom.  334. 

R.S.O.  1914,  ch.  140  (Mechanics 
and  Wage-Earners  Lien  Act)  : 
Howe  v.  Ka.ministiqi  a Pulp  and 
P.VPER  Co.,  43. 

R.S.O.  1914,  ch.  140,  sec.  12  (4)  : 
Henry  Hope  & Sons  of  Canada 
Limited  v.  Richard  Sheehy  & Sons, 
237. 

R.S.O.  1914,  ch.  148,  secs.  15  (1), 
36,  37  (1),(2),(5)  (Marriage  Act): 
SaboUrin  V.  Bardorf,  232. 

R.S.O.  1914,  ch.  151,  sec.  3 (Fatal 
Accidents  Act)  : Slattery  v.  Haley, 
95. 

R.S.O.  1914,  ch.  153,  secs.  2 (1), 
3(1),  4 (Infants  Act):  Re  Steacy, 
579. 

R.S.O.  1914,  ch.  178,  secs.  101,  102 
(Companies  Act)  : Premier  Trust 
Co.  Y.  Raymond,  533. 

R.S.O.  1914,  ch.  178,  sec.  210: 
Waterous  Engine  Co.  y.  Town  of 
Capreol,  247. 

R.S.O.  1914,  ch.  183,  secs.  2 (5a), 
156  (5),  194  (Insurance  Act)  : Rock- 
maker  V.  Motor  Union  Insurance 
Co.  Limited,  553. 

R.S.O.  1914,  ch.  183,  secs.  171  (3), 
(7), (8),  180(2),  181(2):  Re  Ogilvie 
AND  Sons  of  Scotland  Benevolent 
Association,  136. 

R.S.O.  1914,  ch.  192,  secs.  40,  42 
(Municipal  Act):  Clapp  v.  Town- 
ship of  Sandwich  East,  180. 
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R.S.O.  1914,  ch.  192,  secs.  249(1), 
289(1),  318,  407(1):  Waterous  En- 
gine Co.  V.  Town  of  Capreol,  247. 

R.S.O.  1914,  ch.  192,  sec.  250:  Re 
Bennett  and  City  of  Hamilton, 
229. 

R.S.O.  1914,  ch.  192,  sec.  325(1): 
Re  Scott  and  Town  of  Oshawa, 
504. 

R.S.O.  1914,  ch.  192,  secs.  325,  333, 
3 45(1), (3):  Re  City  of  Peterbor- 
ough AND  Peterborough  Electric 
Light  and  Power  Co..  9. 

R.S.O.  1914,  ch.  192,  secs.  432,  433, 
460(1),  472,  475,  479:  Batt  y.  Vil- 
lage of  Beaverton;  159. 

R.S.O.  1914,  ch.  195,  secs.  2.  5 (As- 
sessment Act)  : Re  City  of  Ottawa 
AND  Ottawa  Electric  Railway  Co., 
664. 

R.S.O.  1914,  ch.  195,  secs.  5,  13: 
McLeod  v.  City  of  Windsor.  562. 

R.S.O.  1914,  ch.  195,  secs.  10 (fc), 
44  (4),  47  (2)  (cl),  (3),  (5):  Re  To- 
ronto Suburban  Railway  Co.  and 
City  of  Toronto,  655. 

R.S.O.  1914,  ch.  195,  secs.  11(2), 
56,  57,  74  (2),  80  (1),  82,  83:  Re 
Blackbi  hn  and  City  of  Ottawa, 
183. 

R.S.O.  1914,  ch.  198,  sec.  99  (Muni- 
cipal Drainage  Act)  : Clapp  y. 

Township  of  Sandwich  East.  180. 

R.S.O.  1914,  ch.  207,  sec.  11  (1) 
(Motor  Vehicles  Act)  : Sowards  y. 
London  Guarantee  and  Accident 
•Co..  39. 

R.S.O.  1914,  ch.  207,  sec.  19:  Le 
Bar  y.  Barber  and  Clarke.  299. 

R.S.O.  1914,  ch.  207,  sec.  23:  Scott 
Y.  PlIILP,  513. 

4 Geo.  V.  ch.  30,  sec.  2(0.) 
(Amending  Insurance  Act)  : Rock- 
:maker  V.  Motor  Union  Insurance 
Co.  Limited,  553. 

4 Geo.  V.  ch.  33,  sec.  20(0.) 
(Amending  Municipal  Act) : Batt  y. 
Village  of  Beaverton,  159. 

4 Geo.  V.  ch.  87(0.)  (City  of  Pet- 
erborough) : Re  City  of  Peterbor- 
ough AND  Peterborough  Eixctric 
Light  and  Power  Co.,  9. 

5 Geo.  V.  ch.  2(D.)  (War  Mea- 
sures Act)  : Attorney-General  for 
Canada  v.  Alexander  Brown  Mill- 
ing and  Elevator  Co.  Limited,  361. 

5 Geo.  V.  ch.  2,  sec.  6(D.) : Mani- 
toba Free  Press  Co.  Limited  v. 
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Fort  Frances  Pulp  and  Paper  Co. 
Limited,  118. 

5  Geo.  V.  ch.  8,  sec.  19BBB.(D.) 
(Special  War  Revenue  Act)  : Henry 
Hope  & Sons  of  Canada  Limited  v. 
Richard  Sheehy  & Sons,  237. 

5  Geo.  V.  ch.  10,  sec.  4 (D.) 
(Amending  Dominion  Grain  Act)*: 
Quintal  and  Lynch  Limited  v. 
Goderich  Elevator  and  Transit  Co. 
Limited,  153. 

5 Geo.  V.  ch.  20,  sec.  19  (O.) 
(Amending  Insurance  Act) : Rock- 
maker  V.  Motor  Union  Insurance 
Co.  Limited,  553. 

6 Geo.  V.  ch.  35,  sec.  6 (0.) 
(Amending  Companies  Act)  : Wat- 
EROus  Engine  Co.  v.  Town  of  Cap- 
REOL,  247. 

6 Geo.  V.  ch.  50,  sec.  92(1),  (2), 
(4), (11)  (Ontario  Temperance  Act)  : 
Rex  V.  SzYNKORUK,  526. 

7 Geo.  V.  ch.  33(0.)  (Bulk  Sales 
Act)  : Re  Excelsior  Electric  Dairy 
Machinery  Limited,  225. 

7  Geo.  V.  ch.  33,  sec.  9(0.)  : Good- 
year Tire  and  Rubber  Co.  of  Can- 
ada Limited  v.  Wooden,  5. 

7 & 8 Geo.  V.  ch.  28 (D.)  (Income 
War  Tax  Act)  : Re  Excelsior  Elec- 
tric Dairy  Machinery  Limited,  225. 

9  Geo.  V.  ch.  35,  seep.  2,  4(1)  (O.) 
(Amending  Marriage  Act)  : Saboutr- 
iN  V.  Bardorf,  232. 

9  Geo.  V.  ch.  50,  sec.  12  (O.) 
(Amending  Assessment  Act)  : Re 
Toronto  Suburban  Railway  Co.  and 
City  of  Toronto,  655. 

9  Geo.  V.  ch.  57,  sec.  3 (O.) 
(Amending  Motor  Vehicles  Act)  : 
SowARDS  V.  London  Guarantee  and 
Accident  Co.,  39. 

9  & 10  Geo.  V.  ch.  36,  secs.  2 (7c), 
(aa),  30'(D.)  (Bankruptcy  Act)  : Re 
Sapera  Tobacco  Co.  Limited,  131. 

9 & 10  Geo.  V.  ch.  36,  secs.  2(m), 
42  (D.):  Re  Patricia  Appliance 

Shops  Limited,  215. 

9 & 10  Geo.  V.  ch.  36,  secs.  2(o), 
64(3)  (D.)  : Re  Warren  Brothers  & 
Co.  Limited,  214. 

9 & 10'  Geo.  V.  ch.  36,  secs.  2(t), 
3(7>),  ((7),  31(2),  35(D.):  Re  Long- 
more,  570. 

9 & 10  Geo.  V.  ch.  36,  secs.  3(&), 
31  (D.):  Re  Davison,  244. 

9 & 10  Geo.  V.  ch.  36,  secs.  4(5), 
(10),  25,  34  (D.)  : Re  Lipson,  352. 
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9 & 10  Geo.  V.  ch.  36,  secs.  13(9), 
31,  59 (7i)  (D.)  : Re  Binder  and 

Bloem,  219. 

9 & 10  Geo.  V.  ch.  36,  sec.  13(15) 
(D.)  : Re  McKay,  466. 

9 & 10  Geo.  V.  ch.  36,  secs.  13A., 
51(3)  (D.):  Re  Taylor  v.  Leveys, 
201. 

9 & 10  Geo.  V.  ch.  36,  secs.  15,  16, 
35  (D.)  : Brenner’s  Trustee  v.  Bren- 
ner, 374. 

9 & 10  Geo.  V.  ch.  36,  sec.  16  (D.)  : 
Fitzgerald  v.  McMorrow,  383. 

9 & 10  Geo.  V.  ch.  36,  secs.  44(2), 
51(6)  (D.)  : Re  Excelsior  Electric 
Dairy  Machinery  Limited,  225. 

9 & 10  Geo.  V.  ch.  36,  secs.  48(4), 
51(5)  (D.)  : Re  Eastern  Ontario 
Milk  Products  Co.  Limited,  67. 

9 & 10  Geo.  V.  ch.  36,  sec.  68(2) 
(D.)  : Thorne  v.  Canadian  Steering 
Wheel  Co.,  460. 

9 & 10  Geo.  V.  ch.  68,  sec.  171(1), 
(2), (3)  (Railway  Act)  : Alexander 
Brown  Milling  Co.  v.  Canadian  Pa- 
cific Railway  Co'.,  528. 

9 & 10  Geo.  V.  ch.  68,  secs.  290-297: 
Hill  v.  Grand  Trunk  Railway  Co., 
508. 

10  & 11  Geo.  V.  ch.  34,  sec.  2(D.) 
(Amending  Bankruptcy  Act)  : Re 
Warren  Brothers  & Co.  Limited, 
214. 

10  & 11  Geo.  V.  ch.  34,  sec.  8(D.)  : 
Re  Longmore,  570. 

10  & 11  Geo.  V.  ch.  34,  sec.  13  (D.)  : 
Re  Taylor  v.  Leveys,  201. 

10  & 11  Geo.  V.  ch.  56,  sec.  12 (D.) 
(Amending  Judges  Act)  : Re  Judges 
Act,  105. 

10  & 11  Geo.  V.  ch.  71,  sec.  2(D.) 
(Amending  Special  War  Revenue 
Act)  : Henry  Hope  & Sons  of- Can- 
ada Limited  v.  Richard  Sheehy  & 
Sons,  237. 

11  Geo.  V.  ch.  4(0.)  (Amending 
Public  Inquiries  Act)  : Re  Huston, 
444. 

11  Geo.  V.  ch.  73,  sec.  6(0.) 
(Amending  Ontario  Temperance 
Act) : Rex  v.  Szynkoruk,  526. 

11  & 12  Geo.  V.  ch.  5(D.)  (Cana- 
dian Wheat  Board)  : Attorney-Gen- 
eral FOR  Canada  v.  Alexander 
Brown  Milling  and  Elevator  Co., 
361. 

11  & 12  Geo.  V.  ch.  17,  secs.  5, 
25  (D.)  (Amending  Bankruptcy 
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Act) : Re  Sapera  Tobacco  Co.  Limi- 
ted, 131. 

11  & 12  Geo.  V.  ch.  17,  sec.  14  (D.): 
Re  Taylor  v.  Leveys,  201. 

11  & 12  Geo.  V.  ch.  44,  secs.  2(2), 
5(  D.)  (Amending  Patent  Act): 
Atlas  Underwear  Co.  v.  Commis- 
sioner OF  Patents,  190. 


STATUTORY  CONDITIONS. 

See  Insueance,  2. 


STAY  OF  PROCEEDINGS. 

See  AIoetgage,  L 


STILL. 

See  Ckiaiixal  Law. 


SUBSIDENCE. 

See  Buildings. 


SUBSTITUTED  SERVICE. 

See  Practice,  2. 


SUBSTITUTION. 

See  Sale  of  Goods,  2. 


TAXES. 

’ See  Assessment  and  Taxes. 


TELEGRAMS. 

' See  Evidence. 


THEFT. 

See  Caeriees,  1 — Insurance, 


TIME. 

See  Appeal  — Carriers,  1 — 
Patent  for  Invention  — Sale 
OP  Goods,  1,  2 — Vendor  and 
Purchaser,  1. 


TITLE  TO  LAND. 

See  Contract,  o — Land 
Titles  Act — Vendor  and  Pur- 
chaser, 2,  3. 


TRADE  AND  COMMERCE. 

See  Constitutional  Law,  1 — 
Contract,  3. 


TRADE  COMBINATION. 

See  Injunction. 


TRAVELLING  EXPENSES. 

See  Contract,  2 — Damages. 


TRESPASS. 

See  Buildings. 

TRIAL. 

Jiiri)  Notice — Motion  to  Strike 
out — Practice  — Judical  tire  Act, 
-sec.  56 — Rule  SOS  — Powers  of 
Judge  in  Cliamhers  and  Judge  at 
Trial — Nature  of  Action — Claim 
for  Damages — Order  of  Judge  in 
Chamhers — Right  of  Appeal  from 
— Judicature  Act,  sec.  25 — Pis- 
cretion — Application  for  Leave  to 
Appeal — Rule  507. 

Wise  v.  Canadian  Bank  of 
Co:mmeece,  342  . 


TRUSTS  AND  TRUSTEES. 

See  Fraud  and  IMisrepre- 
SENTATION WiLL,  4. 


UNLAWFUL  TRADE 
COMBINATION. 

See  In.junction. 


UNLICENSED  DISTILLING. 

See  Criminal  Law. 
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VENDOR  AND 
PURCHASER. 

1.  Agreement  for  Sale  of  Land 
— Action  for  Specific  Perform- 
ance— Fixed  Time  for  Completion 
— Time  Made  of  Essence — Ven- 
dor Unready  to  Close — Statute  of 
Frauds — Absence  of  Writing  — 
Evidence — Onus  of  Proof — Elec- 
tion— Land  Intended  for  Ware- 
house — Municipal  By-law  Pro- 
hibiting Use  of  Land  therefor  — 
Inability  of  Vendors  to  Convey 
ivhat  was  Intended. 

Danfokth  Heights  Limited 
V.  McDermid  Beothees,  412. 

2.  Agreement  for  Sale  of  Land 
■ — Objection  to  Title  — Building 
Restrictions — Covenant  — ""Du- 
plex House  A Private  Divell- 
ing  House/' 

Re  James  and  Cutts,  453. 

3.  Agreement  for  Sale  of  Land 
■ — Objection  to  Title — Description 
■ — Registered  Plan — Party-wall — 
Easement  — Deposit-money  — 
Falsa  Demonstratio  — Appurten- 
ance. 

WOODEOW  V.  CONNOE,  631. 

4.  Vendor-company  Incorpor- 
ated in  Canada — Agreement  for 
Sale  of  Land  Situate  in  Ontario 
— Company's  Business  Conducted 
in  Foreign  Country  — Considera- 
tion-money Payable  in  Ontario 
— Payments  Made  in  United 
States  Currency  — Interpretation 
of  Agreement — Rate  of  Exchange 
— Conduct  of  Parties. 

Ehmka  V.  Boedee  Cities  Im- 
PEOVEMENT  Co.,  193. 

See  FeAUD  and  ]\riSEEFEE- 
SENTATION JUDGMENT. 


WAGES. 

See  Bankpuptcy,  7. 


WAR  MEASURES  ACT. 

See  Constitutional  Law,  1- 
CONTEACT,  3. 


WAY. 

User  of  Lane  for  Driving  Cat- 
tle— Easement  — Prescription — 
License  — Registry  Act,  R.S.O. 
191V  ch.  121. 

Myees  V.  Johnston,  658. 

See  Deed — Highavay. 

WHEAT  BOARD. 

See  Constitutional  Law,  1 


WILL. 

1.  Construction — Annuity  and 
Legacy  Charged  on  Land  Devised 
— Exoneration  of  Personalty. 

Re  Watson,  387. 

2.  Construction  — Bequest  of 
toll  ole  Property  of  Testatrix  — 
Omission  of  Name  of  Legatee  — 
Husband  Named  as  Executor  — 
Avoidance  of  Intestacy. 

Re  Beoavn,  103. 

3.  Construction  — Company- 
shares  Held  by  Testator  at  Time 
Will  Made — Formation  of  Neiv 
Company  after  Mahing  of  Will 
and  before  Death  of  Testator — 
Transfer  of  Assets  to — Testator 
Acquiring  Shares  in  New  Com- 
pany, but  Retaining  Valueless 
Shares  in  Old  Company — Specific 
Disposition  Made  in  Will  of 
Shares  in  Original  Company  — 
Whether  Applicable  to  Shares  in 
New  Company  — Will  Speaking 
from  Death — Wills  Act,  sec.  27 
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(i) — Absence  of  Ambiguity  in 
Will. 

Re  Warben,  127. 

4.  Construction — Gift  to  Wife 
— Life-estate — Power  of  Appoint- 
ment — Failure  to  Exercise  — 
Misconstruction  of  Will  by  Ex- 
ecutor — Advice  of  Counsel  — 
Transfer  to  Executor  of  Wife  of 
Pari  of  Estate  to  tohich  Power 
. I ppli ca  b I e — T) evastav i t — R eas on- 
able  Excuse  for  Breach  of  Trust 
and  for  not  Obtaining  Opinion 
of  Court  — Executor  Acting 

Tlonestly  and  Reasonably’'  — 
Trustee  Act,  sec.  37. 

ITexdersox  V.  Hexdersox^ 
440. 

5.  Devise  of  Farm  to  Son  for 
Life  — Direction  to  Pay  Debts, 
'including  Doctor's’  Bills,  Nurs- 
ing and  Care  ” — Claims  of 
Daughters  for  Board  and  Lodg- 
ing and  Nursing  of  Testator — 
Meaning  of  Including  ” — 
Relationship  of  Parties — Absence 
of  Evidence  from  luhich  Con- 
tract to  Pay  might  be  Inferred. 

liE  Mahaefev,  369. 

6.  Gimit  of  Letters  Probate 
upon  Proof  in  Common  Form — 
Action  for  Revocation  of  Letters 
Long  after  Death  of  Testator  — 
Onus — Evidence — Proof  of  Valid 
Execution  by  Competent  Testator 
— Absence  of  Finding  by  Trial 
J udge — Appeal — Divided  Court. 

Larocqtje  V.  Laxdry,  479. 


WINDING-UP. 

See  CoMPAXY,  2 — Guaraxty. 
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See  Muxicipal  Corporatioxs, 
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